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SUPREMK  COURT, 

TERRITORY  OF  OKLAHOMA. 


JANUARY   TKRM,  1899, 


Hon.  JNO.  H.  BURFORD,  Chief  Justice. 

Hon.  JNO.  L  M'ATEE, 

Hon.  JOHN  C.  TARSNEY,  1   j^^^^^^^^  j^g^^^^g 

Hon.  bayard  T.  HAINER,        ^  Associate  justices. 

Hon.  BENJ.  F.  BURWELL, 


Calvin  Lawson  v.  The  Territory  op  Oklahoma. 

(Filed  Feb.  U,  1S99.) 

1.  TriaI/— CHmlfkiZ  Cau8e-^ontinuano&— Error,  The  defendant  wai 
indicted  on  September  20,  1897,  for  the  crime  of  murder.  A 
demurrer  to  the  indictment  was  overruled  on  September  21,  1897, 
and  on  the  same  day  he  presented  an  application  for  continuance 
on  account  of  the  absence  of  material  witnesses  who  were  tem- 
porarily absent  from  the  Territory,  which  was  overruled,  and  the 
defendant  put  upon  his  trial.  Held,  that  the  refusal  to  srrant  such 
continuance  was  prejudical  error,  and  that  a  period  of  only  one 
day  after  the  tiling  of  the  Indictment  was  not  a  sufficient  lensrth 
of  time  in  which  to  prepare  for  trial. 

2.  HOMJCiDK— Trial— Quettions  of  Faot—Instructiont.  All  questions  of 
fact,  in  a  criminal  prosecution,  are  to  be  determined  by  the  jury, 
and  the  court  cannot  express  an  opinion  as  to  the  welsrht  of  evi- 
dence, except  to  direct  a  verdict  of  not  guilty,  and  even  then  it 
must  advise  the  Jury     that  they  may  dlsresrard  such  InstructloD 
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and  return  a  verdict  of  sruilty;  and  it  is  error  for  a  trial  court, 
in  a  prosecution  for  murder,  when  the  homicide  was  committed 
while  the  parties  were  havlngr  a  personal  difficulty,  and  there  was 
some  evidence  tending  to  show  that  the  deceased  was  the 
acrsrressor,  to  instruct  the  jury  that  "In  this  case  there  is  no 
evidence  to  support  or  Justify  a  verdict  of  manslausrhter  in  the 
first  desrree,  manslausrhter  in  the  second  degree,  or  justifiable 
homicide,"  and  to  further  instruct  them,  as  a  matter  of 
law,  that  their  verdict  should  be  guilty  of  murder,  as 
charged  In  the  indictment,  or  that  such  killing  amounted  in 
law  to  justifiable  homicide,  and  that  the  defendant  is  not  guilty. 
It  is  for  the  Jury  to  say  as  to  whether  or  not  the  defendant  com- 
mitted the  homicide,  and  then  Jt  becomes  their  further  duty  to 
determine  from  the  evidence,  under  the  Instructions  of  the  court, 
of  what  particular  crime,  included  in  the  indictment  for  murder^ 
he  is  guilty. 

8.  Verdict— Presence  of  Accused— Record.  A  verdict  in  a  case  of  felony 
cannot  be  received  in  the  absence  of  the  defendant,  but,  once 
defendant's  presence  is  shown  at  a  session  of  court,  it  will  be 
presumed  that  he  continued  to  be  present  In  court  during  the  day, 
or  until  the  first  adjournment,  unless  the  contrary  is  made  to 
affirmatively  appear.  And  where  the  record  show«  that  the 
defendant  was  present  when  the  court  instructed  the  Jury,  when 
arguments  were  made  by  counsel,  and  when  his  case  was  sub- 
mitted to  the  Jury,  and  the  Jury  thereafter,  on  the  same  day, 
returned  their  verdict,  and  the  record  falls  to  show  any  adjourn- 
ment between  the  retiring  of  the  Jury  and  the  returning  of  the 
verdict,  such  record  affirmatively  shows  the  presence  of  the 
defendant  when  the  verdict  was  received. 
(Syllabus  by  the  Court.) 

Error  from  the  DiMriH  Court  of  D  County;  before  John  C. 
Tarsnep,  District  Judge, 

John  I,  Dille,  C.  0.  Blake,  E.  E.  Blake  and  W.  A.  Maiirer, 
for  plaintiff  in  error. 

Harper  8.  Cunningham,  Attorney  General,  for  defendant 
in  error, 

Calvin  Lawson  was  convicted  of  murder,  and  brings 
eiTor.    Reversed. 

Opinion  of  the  Court  by 

BuRWELL,  J.:  The  defendant,  Calvin  Lawson,  was  in- 
dicted in  the  district  court  of  D  county  on  September  20, 
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1897,  charged  with  having  murdered  one  Robert  De  Ra- 
con,  an  September  1  of  the  same  year.  On  September 
21,  his  demurrer  to  the  indictment  and  his  application 
for  a  continuance  were  overruled,  and,  over  his  objections,, 
he  wa«  immediately  put  upon  his  trial.  Defendant  was 
convicted  and  sentenced  to  life  imprisonment,  where- 
upon he  appealed  to  this  court. 

The  ftrst  error  complained  of  is  that  the  court  erred  in 
overruling  the  application  for  a  continuance.  The  appli- 
cation conformed  to  the  standard  fixed  by  our  statutes- 
and  the  facts  which  it  was  claimed  that  the  absent  wit- 
nesses would  swear  to  were  certainly  material.  The  de- 
fendant stated  that  one  of  the  witnesses,  if  present,  would 
swear  that  the  deceased  tried  to  employ  him  to  kill  and 
murder  the  defendant,  and  on  divers  other  times  threat- 
ened defendant's  life;  that  the  other  two  witnesses  would 
swear  that  the  deceased  had  on  different  occasions  threat- 
ened to  kill  defendant;  that  each  of  the  witnesses  named 
was  a  residen-t  of  D  county,  but  that  they  were  each  tem- 
porarily absent  therefrom;  that  he  believes  the  testimony 
of  such  witnesses,  as  set  out  in  his  application,  to  be  true;, 
and  that  he  could  hot  prove  those  facts  by  any  other 
known  witness.  It  is  not  claimed  that  these  threats  were 
ever  communicated  to  the  defendant  prior  to  the  homi- 
cide. Therefore  they  could  not  have  influenced  the  action 
of  the  defendant  at  the  time  of  the  killing.  But  they  are 
admissible  for  the  purpose  of  showing  which  was  the  ag- 
gressor. (Young  v.  Com.  [Ky.]  42  S.  W.  1141;  State  v. 
Tartar^  [Or.]  37  Pac.  53;  Wiggins  v.  People,  93  U.  S.  467^ 
and  cases  therein  cited.) 

The  defendant  testified  that  the  deceased  was  coming 
towards  him  with  a  c<H*n  knife  in  his  hand,  and  was  mak- 
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ing  demonstrations  with  it,  as  though  he  was  going  to 
thTow  it  at  him;  that  deceased  was  aboat  thirteen  feet 
away,  and  the  only  obstruction  between  them  was  a  wire 
fence,  consisting  of  one  wire,  which  a  person  could  step 
over;  that  as  deceased  advanced,  he  used  the  language: 
"God  damn  you!  I'll  kill  you;"  that  defendant  said,  "Don't 
come  any  further,  or  I'll  have  to  kill  you.  For  heaven's 
sake!  don't  come  any  further;"  that  deceiu^  said,  "No, 
you  won't,"  and  continued  advancing,  whereupon  defend- 
ant shot  just  as  deceased  turned  to  step  over  the  fence. 
The  question  as  to  which  was  the  aggressor  was  squarely 
in  issue,  and  any  evidence  which  would  legitimately  tend 
to  fasten  the  wrong  upon  the  deceased  was  proper;  and 
defendant  should  have  been  given  a  reasonable  time  to 
procure  such  evidence.  It  is  true  that  these  witnesses 
were  out  of  the  jurisdiction  of  the  court;  but  the  defend- 
ant swore  that,  if  given  until  the  next  term  of  court,  he 
believed  he  could  secure  the  evidence.  At  any  rate,  we  do 
not  believe  that  the  rule  as  to  persons  out  of  the  jurisdic- 
tion of  the  court  should  apply  when  the  witnesses  live  in 
the  county  and  are  only  temporarily  absent  from  the  Ter- 
ritory. In  such  cases  a  defendant  should  be  given  a  reas- 
onable time  to  prepare  for  his  defense  and  to  secure  his 
evidence;  and,  even  if  the  evidence  which  the  continuance 
was  asked  for  were  incompetent — which  we  cannot  con 
cede — the  defendant  should  have  been  given  more  time  in 
which  to  prepare  for  his  defense.  It  is  doubtless  true  that 
by  delay  defendants  are  ofttimes  enabled  to  manufacture 
a  defense,  and  thereby  escape  merited  punishment,  and  it 
is  the  duty  of  the  courts  to  try  persons  charged  with 
crime  as  speedily  as  is  consistent  with  justice  to  the  de- 
fendant; but  to  indict  a  man  for  murder  one  day,    and 
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force  him  to  trial  the  next,  in  many  cases  would  virtually 
deprive  him  of  the  right  of  defense. 

In  section  143,  Clark,  Or.  Proc.,  the  following  language 
will  be  found.  'fNor  does  a  'speedy  trial'  mean  a  trial  im- 
mediately upon  the  presentation  of  the  indictment  or  the 
arrest  upon  it.  It  simply  means  that  the  trial  shall  take 
place  a«  soon  as  possible  after  the  indictment  is  found, 
i^ithout  depriving  the  prosecution  of  a  reason  :ible 
time  for  preparation.  The  law  does  not  exact  impossibil- 
ities, extraordinary  efforts,  diligence,  or  exertion,  from 
the  courts  or  the  representatives  of  the  state;  not  does 
it  contemplate  that  the  right  to  a  speedy  trial  shall  op- 
erate to  deprive  the  state  of  a  reasonable  opportunity  of 
fairly  prosecuting  criminals.  Whenever,  therefore,  with- 
out fault  on  the  part  of  the  prosecution,  delay 
is  necessary  in  order  that  it  may  procure  the  attendance 
of  material  witnesses,  or  otherwise  prepare  properly  for 
trial,  or  because  the  prosecuting  officer  is  sick  or  unable 
to  attend,  a  reasonable  continuance  should  be  granted." 

The  supreme  court  of  Iowa  said  in  the  case  of  City  of 
CresUm  v.  Nye,  37  N.  W.  777,  that  "the  constitutional  pro- 
Tinon  requiring  a  'speedy'  trial  mnst  be  construed  in  a 
reasonable  manner."  Now,  if  the  state  cannot  be  com- 
pelled to  immediately  go  to  trial,  can  the  defendant  be  ex- 
pected, ordinarily  to  be  ready  for  trial  as  soon  as  the  in- 
dictment is  returned?  We  think  not.  The  defendant 
was  charged  with  the  gravest  crime  known  to  our  law; 
and  if  no  showing  had  been  made  by  his,  other  than  that 
he  was  not  prepared  to,  and  could  not  safely,  go  to  trial, 
the  court  should  have  given  him  a  reasonable  Hire  in 
which  to  prepare  his  defense.  {State  v.  Poole,  [La.]  23 
South.  503.) 
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One  accused  of  crime  has  the  right  to  have  the  aid  of 
coimsel  to  defend  him,  and  the  constitutional  guaranty 
that  he  shall  have  the  right  to  the  assistance  of  counsel 
means  that  he  shall  have  the  benefit  of  the  best  skill  and 
thought  that  his  counsel  can  give  him;  and  an  attorney 
cannot,  under  the  most  favorable  circumstances,  property 
defend  one  charged  with  murder,  without  having  a  reas- 
onable time  to  prepare  his  case  for  trial.  We  are  of  the 
opinion  that  the  trial  court:,  in  compelling  the  defendant 
to  go  to  trial  the  next  day  after  the  indictment  was  re- 
turned, and  immediately  upon  the  overruling  of  the  de- 
murrer, exceeded  its  discretionary  power.  The  defendant 
should  have  been  granted  further  time. 

It  is  argued  that  the  court  erred  in  giving  the  following 
instruction  to  the  jury:  "You  are  instructed  that  in  this 
case  there  is  no  evidence  to  support  or  justify  a  verdict 
of  manslaughter  in  the  first  degree,  manslaughter  in  the 
second  degree,  or  excusable  homicide;  and,  under  the  evi- 
den-ce  in  this  case,  I  instruct  you,  as  a  matter  of  law,  that 
your  verdict  must  be  that  the  defendant  is  guilty  of  the 
crime  of  murder,  as  charged  in  this  indictment,  or  that 
the  killing  of  the  deceased  by  the  defendant  amounted 
in  law  to  justifiable  homicide,  as  in  these  instructions  de- 
fined, and  that  the  defendant  is  not  guilty.'' 

Section  5202  of  the  Statutes  of  Oklahoma  provides  that, 
"when  it  appea«rs  that  a  defendant  has  committed  a  pub- 
lic offense  and  there  is  reasonable  ground  of  doubt  in 
which  of  two  or  more  degrees  he  is  guilty,  he  can  be  con- 
victed of  the  lowest  of  such  degree  only.*'  Section  519J): 
"On  the  trial  of  an  indictment,  questions  of  law  are  to  be 
decided  by  the  court,  and  the  questions  of  fact  are  to  be 
decided  by  the  jury,  and  although  the  jury  have  the  right 
to  find  a  general  verdict,  which  includes  questions  of  law 
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as  well  as  of  fact,  they  are  boiindy  nerertheless,  to  re- 
ceive the  law  which  is  laid  down  a»  Buch  by  the  court." 
Prom  section  5199,  it  will  be  seen  that  the  jury  are  the 
sole  judges  aa  to  questions  of  fact;  and  by  section  5202 
it  is  provided,  in  effect,  that  a  jury  can  only  find  one  guilty 
of  that  degree  of  crime  of  which  they  entertain  no  reas- 
onable doubt.  Manslaughter  in  the  first  and  second  de- 
^rrees  is  included  in  an  indictment  for  murder.  If  the  jury 
should  entertain  any  reasonable  doubt  as  to  whether  the 
defendant  was  guilty  of  murder,  but  should  have 
no  reasonable  doubt  as  to  his  being  guilty 
of  manslaughter  in  the  first  degree,  they  should 
return  a  verdict  for  the  lower  offense;  and  so  on  doWn  to 
the  lowest.  The  jury  had  no  opportunity  to  do  that  in 
this  case.  The  court  told  them  that,  if  they  had  any  reas- 
onable doubt  as  to  the  defendant  being  guilty  of  murder, 
they  should  acquit  him.  This  gave  the  jury  one  of  two 
alternatives, — to  find  the  defendant  guilty  of  murder, 
or  to  acquit  him.  This  we  think  the  court  could  not  right- 
fully do.  Such  an  instruction  was  upon  the  weight  of  the 
evidence  which  is  not  permissible,  under  our  practice  in 
criminal  cases.  The  jury  should  have  been  permitted  to 
say  of  what  crime,  if  any,  the  defendant  was  guilty. 

Section  2078  of  our  statutes  provides  that  "homicide  is 
murder  when  perpetrated  without  authority  of  law,  and 
with  a  premeditated  design  to  effect  death  of  the  person 
killed,  or  of  any  other  human  being."  Section  2086  pro- 
vides that:  "Homicide  is  manslaughter  in  the  first  degree 
In  the  following  cases:  First,  when  perpetrated  without  a 
design  to  effect  death  by  a  person  while  engaged  in  the 
commission  of  a  misdemeanor.  Second,  when  perpetrated 
without  a  design  to  effect  death,  and  in  a  heat  of  passion, 
but  in  a  cruel  and  unusual  manner,  or  by  means  of  a 
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dangerous  weapon;  unless  it  is  committed  under  such 
circumstances  as  constitute  excusable  or  justifiable  homi- 
cide. Third.  When  perpetrated  unnecessarily  either 
while  resisting  an  attempt  by  the  person  killed  to  commit 
a  crime,  or  after  such  attempt  shall  haye  failed."  There 
was  a  difficulty  between  defendant  and  deceased  at  the 
time  of  the  homicide.  The  defendant  testified  that  the 
deceased  was  the  aggressor,  and  that  he  did  not  shoot 
until  he  thought  he  was  in  danger  of  being  hurt  by  the 
deceased,  who  had  a  com  knife  in  his  hand,  and  made 
demonstrations  as  though  he  was  going  to  throw  it  at 
defendant.  There  was  some  evidence  from  which  the 
jury  might  have  said  that  the  defendant  was  only  guilty  of 
one  of  the  degrees  of  manslaughter.  All  of  the  facts  were 
before  the  jury,  and  it  was  their  province  to  say  whether 
the  homicide  was  premeditated'  with  a  design  to  effect 
the  death  of  the  deceased,  or  in  the  heat  of  passion,  or  by 
means  of  a  dangerous  weapon,  or  unnecessarily  while 
resisting  an  attempt  by  the  deceased  to  commit  a  crime. 
The  trial  court  seems  to  have  proceeded  upon  the  the- 
ory that,  after  the  homicide  was  proved  beyond  a  reason- 
able doubt  to  have  been  committed  by  defendant  it  was 
the  duty  of  the  defendant  to  introduce  evidence  to  show 
that  it  was  only  manslaughter.  This  is  true  in  this  Ter- 
ritory, by  virtue  of  our  statutes.  Section  5227:  "Upon  a 
trial  for  murder,  the  commission  of  the  homicide  by  the 
defendant  being  proved,  the  burden  of  proving  circum- 
stances of  mitigation,  or  that  justify  or  excuse  it,  de- 
volves upon  him,  unless  the  proof  on  the  part  of  the  pros- 
ecution tends  to  show  that  the  crime  committed  only 
amounts  to  manslaughter,  or  that  the  defendant  was  jus- 
tifiable  or  excusable." 
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But,  notwithstanding  this  statutory  provision,  who  is 
to  determine  when  the  defendant  has  proven  sufficient 
circumstances  of  mitigation  that  will  reduce  the  killing 
to  manslaughter?  If  any  evidence  is  introduced  which 
tends  to  reduce  the  killing  to  manslaughter,  it  is  a  matter 
for  the  jury  to  determine  whether  it  is  murder  or  man- 
slaughter, and  not  for  the  court.  The  views  herein  ex- 
pressed are  supported  by  numerous  and  very  able  authori- 
ties. In  the  case  of  State  v.  Vinsant,  49  Iowa,  241,  the  de- 
fendant was  indicted  for  the  crime  of  rape,  and  tlie  court 
instructed  the  jury  as  follows:  "If  you  find  the  defendant 
guilty,  but  there  is  a  reasonable  doubt  as  to  the  degree 
of  his  guilt,  you  will  find  him  guilty  of  the  crime  in  the 
indictment  of  which  there  is  no  reasonable  doubt,  or,  in 
other  words,  if  you  find  him  guilty,  but  there  is  a  reason- 
able doubt  as  to  the  crime  of  rape,  your  verdict  should  be 
for  an  assault  with  intent  to  commit  rape;  but  if  there 
is  a  reasonable  doubt  that  the  defendant  is  guilty  of  both 
crimes  charged,  you  will  find  the  defendant  not  guilty.'^ 
To  the  same  effect  are  the  following  cases:  State  v.  Wal- 
ters, 45  Iowa,  389;  Dolan  v.  State,  (Neb.)  62  N.  W.  1090; 
CarUton  v.  State,  (Neb.)  61  N.  W.  699;  Hopt  v.  People  of 
Utah,  110  U.  S.  574,  4  Sup.  Ct.  202;  Stevenson  v.  U.  fif.,  162 
U.  S.  313,  16  Sup.  Ct.  839. 

As  to  whether  or  not  a  court  can,  in  a  case  where  there 
is  no  evidence  tending  to  reduce  the  killing  below  murder, 
instruct  the  jury  that  they  should  either  find  the  defend- 
ant guilty,  or  acquit  him,  is  not  presented  in  this  case, 
and  we  will  not  determine  that  question;  but,  inasmuch 
as  there  was  some  evidence  tending  to  reduce  the  killing 
below  murder,  we  think  that  the  instruction  given  by  the 
trial  judge,  directing  the  jury  to  find  the  defendant  guilty 
of  murder  or  acquit  him,  was  incorrect  and  deprived  the 
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jury  of  the  privilege  of  determining  from  the  evidence  as 
to  whether  or  not  he  was  guilty  of  one  of  the  degrees  of 
manslaughter  which  is  included  in  the  indictment  for 
murder. 

The  defendant  next  insists  that  he  was  not  present 
when  the  verdict  was  received.  A  verdict  in  a  felony  case 
•cannot  be  received  in  the  absence  of  the  defendant,  not 
even  with  his  consent;  but  we  think  that  the  record  shows 
his  presence  at  that  time.  The  defendant,  as  shown  by  the 
record,  wa«  present  when  the  court  instructed  the  jury, 
and  when  the  case  was  argued  and  submitted.  The  rec- 
ord shows  that  "afterwards,  to  wit,  on  the  same  day  (re- 
ferring to  September  23d,  the  day  on  which  the  court  in- 
structed the  jury,  the  arguments  were  made  by  counsel, 
and  cause  submitted,)  the  following  proceedings  were  had 
in  said  case,  to  wit."  and  then  the  record  recites  the  recep- 
tion of  the  verdict.  The  question  presented  is,  is  it  neces- 
sary for  the  record  to  show,  in  express  language,  when 
^ach  order  is  entered  that  the  defendant  was  present,  or 
will  it  be  presumed  that  he  contiued  to  be  present  during 
the  entire  session  unless  the  contrary  is  affirmatively 
shown?  If  the  former  is  the  rule,  then  a  clerk  must  show 
the  defendant's  presence  not  only  when  each  order  is  made 
but  when  each  step  is  taken  in  the  trial,  that  is,  when 
^ach  witness  is  sworn  or  testifies,  etc.  We  cannot  give 
our  assent  to  such  a  doctrine.  Such  a  rule  would  be 
strained  and  unwarranted.  In  construing  laws,  courts 
should  use  the  same  system  of  reasoning  that  they  adopt 
in  the  common  affairs  of  life.  When  this  is  done,  the 
laws  become  plain,  and  are  easily  understood,  and  abso- 
lute justice  is  more  nearly  attained.  One  has  to  reflect 
but  for  a  moment  to  understand  that  it  is  impossible  for 
the  clerk  to  write  out  in  detail  everything  as  it  transpires 
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apon  the  trial,  and  certain  presumptions  must  necessarily 
follow  every  record  of  a  trial ;  nor  is  it  necessary  for  the 
clerk  et  every  point  in  the  trial,  to  make  a  statement  that 
the  defendant  is  personally  present.  If  the  defendant's 
presence  is  once  shown  at  a  session  of  the  court  at  which 
he  is  being  tried,  his  presence  will  be  presumed  to  ccm- 
tinue  until  the  first  adjournment  thereafter,  unless  the 
contrary  is  made  to  affirmatively  appear.  And,  when  his 
presence  is  shown  at  a  session  of  court,  the  presumption 
is  that  everything  done  in  his  case  that  day  occurred  at 
that  session;  in  other  words,  a  court  will  be  presumed  to 
have  held  but  one  session  during  the  d-ay,  unless  the  rec- 
ords of  the  court  show  the  contrary.  This  rule,  we  think, 
is  founded  upon  reason  and  justice.  The  record  in  this 
case,  when  measured  by  the  rule  just  stated,  shows  affirm- 
atively that  the  defendant  was  present  when  the  verdict 
was  received;  but,  for  the  other  reasons  ht^retofore  given 
the  judgment  of  the  trial  court  is  hereby  reversed,  aad  the 
case  remanded  for  a  new  trial.  And  the  warden  of  the 
territorial  penitentiary  at  Lansing,  Kans.,  on  pres- 
entation of  a  certified  copy  of  this  opinion,  by 
the  sheriff  of  D  county.  Territory  of  Oklahoma,  is 
hereby  requested  to  deliver  the  body  of  the  de- 
fendant, Calvin  Lawson,  to  such  sheriff,  who  shall  con- 
fine the  defendant  in  the  common  jail  of  D  county,  there 
to  await  another  trial,  or  until  discharged  according  to 
law. 

Tarsney,  J.,  having  presided  in  the  court  below,  not  sit- 
ting; all  the  other  Justices  concurring. 
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Henry  Ward  v.  The  Territory  op  Oklahoma. 

(Filed  Feb.  11.  1899.) 

Chimin A.t.  liX-w— Motions— New  Trial— Presence  of  Defendant,  Section  5147^ 
Statutes  of  Oklahoma,  which  provides  that,  "if  the  Indictment 
Is  for  a  felony,  the  defendant  must  be  personally  present  at  the 
trial,  but  if  for  misdemeanor  not  punishable  by  imprisonment,, 
the  trial  may  be  heard  in  the  absence  of  the  defendant;  if,, 
however,  his  presence  is  necessary  for  the  purpose  of  identifica- 
tion, the  court  may,  upon  application  of  the  district  attorney,  by 
an  order  or  warrant,  require  the  personal  attendance  of  the  defend- 
ant at  the  trial;"  and  section  5244,  Id.,  which  provides  that,  "If 
the  indictment  is  for  a  felony,  the  defendant  must,  before  the 
verdict  is  received,  appear  in  person.  If  it  is  for  a  misdemeanor, 
the  verdict  may,  in  the  discretion  of  the  court,  be  rendered  in 
his  absence,"— only  mean  that  the  defendant  shall  be  present  in 
court  from  the  besrinning  of  the  impanelinsr  of  the  jury  until 
the  reception  of  the  verdict,  the  recordinar  of  the  same,  and  the- 
discharge  of  the  Jury;  and  the  word  "trial,"  as  used  in  section 
6147,  has  no  reference  to  a  hearing  on  a  motion  for  a  new  trial,, 
or  a  hearing  on  a  motion  in  arrest  of  Judgment,  and  it  is  not 
necessary,  even  in  a  felony  trial,  for  the  defendant  to  be  present 
in  court  when  either  of  these  motions  is  being  neard  or  a  ruling 
made  thereon,  because  a  hearing  on  such  motions  constitutes  no 
part  of  the  trial. 
(Syllabus  by  the  Court.) 

Error  from  the  District  Court  of  Lincoln  County;  before 
John  H.  Bur  ford,  District  Judge. 

Thomas  S.  Jones  and  John  Dectreaux,  for  plaintiff  in 
error. 

Harper  8.  Cunningham,  Attorney  General,  for  'iefeudant 
in  error. 

Henry  Wand  was  convicted  of  robbery  and  appeals. 
Affirmed. 

Opinion  of  thie  conrt  by 

Burwell,  J.:     The  defendant,  Henry  Ward,  was  in- 
dicted, tried  and  convicted  for  the  crime  of  robbery,  and 


Digitized  by 


Google 


VOL.  VIII.— JAJSUARY  TERM,  1899.  13 

Opinion  of  the  Court. 

sentenced  by  the  court  therefor  to  a  term  of  ten  years 
in  the  territorial  penitentiary.  From  this  judgment  and 
sentence  the  defendant  appealed  to  this  co'urt. 

Two  questions  are  presented  by  plaintiff  in  error  for 
our  consideration:  First,  Ii^  it  necessary  for  the  defend- 
ant, when  charged  with  a  felony,  to  be  present  at  every 
stage  of  the  proceedings?  Second.  Does  the  r^ord  in 
thie  case  show  the  defendant's  preesnce  at  all  necessary 
times? 

An  examination  of  the  record  presented  fails  to  show 
that  the  defendant  was  present  when  the  motion  for  a 
new  trial  or  when  the  motion  in  arreet  of  judgment  was 
argued  and  passed  upon  by  the  trial  court,  and  it  is  by 
reason  of  the  failure  of  the  record  to  show  the  defend- 
ant's presence  when  these  two  motions  were  present- 
ed, and  rulingB  of  the  court  made  thereon,  that  counsel 
insist  that  the  defendant  was  not  present  at  all  neces- 
sary times  during  the  trial.  It  is  undoubtedly  true  that, 
in  a  prosecution  wherein  the  defendant  is  being  tried  for 
a  felony,  he  must  be  present  during  every  stagie  of  the 
trial.  {Lewis  v.  U.  8.  146  U.  S.  370,  13  Sup.  Ct.  136;  Hopt 
V.  Utah,  110  U.  S.  574,  4  Sup.  Ct.  202;  Ball  v.  U.  S.  140  U. 
S.  118, 11  Sup.  Ct.  761;  Clark,  Cr.  Proc.  Sec.  148;  Day  v. 
Territory,  2  Okla.  410,  37  Pac.  806;  Le  Roy  v.  Territory, 
-3  Okla,  596,  41  Pac.  612.) 

Anid,  were  this  not  the  general  rule,  it  would  be  the  law 
of  this  Territory  by  virtue  of  our  statutes,  which  pro- 
vide that,  "if  the  indictment  is  for  a  felony,  the  defendant 
must  be  personally  present  at  the  trial."  (St.  Okla.  Sec. 
^147.)  If  a  motion  for  a  new  trial  or  a  motion  in  arrest 
^f  judgment  is  a  part  of  the  trial  as  contemplated  by  our 
.statutes,  then  the  defendant  must  be  personally  present 
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when  such  motions  are  presented  to  the  court  or  rulings 
made  thereon.  This  same  question  has  many  times 
been  before  the  different  courts  of  the  country,  but  the 
conclusions  reached  have  not  been  uniform. 

The  case  of  Hopt  v.  Utah,  110  U.  S.  574,  4  Sup.  Ct.  202, 
is  cited  by  appellant  in  support  of  his  contention.  In 
that  case,  tie  defendant  challenged  six  jurors,  and  th3 
court  appointed  triors,  under  the  provisions  of  section 
252,  Code  Criminal  Procedure,  Utah,  who  in  each  case 
took  the  juror  from  the  court  room  into  a  different  room, 
and  tried  the  grounds  of  challenge  out  of  the  presence 
of  both  the  court  and  the  defendant.  This  was  held  to 
be  error,  for  the  reason  that  the  impaneling  of  the 
jury  is  a  part  of  the  trial  and  should  be  in  the  presence 
of  the  defendant  And  then  the  court  further  said  that 
**the  legislature  has-  dieemed  it  essential  to  the  protection 
of  one  whose  life  or  liberty  is  involved,  in  a  prosecution 
for  felony,  that  he  shall  be  personally  present  at  the  trial; 
that  is,  at  every  stage  of  the  trial  when  his  substantial 
rights  may  be  affected  by  the  proceedings  against  him. 
If  he  be  deprived  of  his  life  or  liberty  without  being  so 
present,  such  deprivation  would  be  without  that  due  pro- 
cess of  law  required'  by  the  constitution.'' 

In  Ball  V.  U.  8.  supra,  the  defendant  was  sentenced  for 
a  felony,  and  the  only  record  showing  the  presence  of 
the  defendant  at  the  time  of  hearing  and  ruling  on  the 
motion  for  a  new  trial,  and  motion  in  arrest  of  judgment 
and  sentence,  was  an  entry  on  the  journal,  immediately 
following  the  sentence  which  read:  "This  day  the  de- 
fendants, in  open  court,  excepted  to  the  sentence  of  the 
court,  this  day  pronounced  upon  them."  Chief  Justice 
Fuller,  in  discusRing  the  case,  held  that  the  defendant 
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had  a  right  to  be  present  when  sentenced,  and  that  -'the 
reasons  for  the  rule  of  the  common  law  that  the  defend- 
ant shonld  be  personally  present  before  the  court  at  the 
time  of  iH*anonncing  the  sentence  are  compendiously 
given  by  Mr.  Justice  Schofield  in  Fielden  v.  People^  128^ 
111.  595,  21  N.  E.  584,  to  be  that  the  defendant  might  be 
identified  by  the  court  as  the  real  party  adjudged  guilty;, 
that  he  might  have  a  chance  to  plead  a  pardon  or  move 
in  arrest  of  judgment;  that  he  might  have  an  opportunity 
to  say  why  judgment  should  not  be  given  against  him;, 
and  that  the  example  of  being  brought  up  for  the  anim- 
adversion of  the  court  and  the  open  denunciation  of  pun- 
ishment might  tend  to  deter  others  from  the  commission 
of  similar  offenses."  The  same  learned  court  held,  how- 
ever, in  Gannon  v.  People,  127  111.  507,  21  N.  E.  525,  that, 
"while  it  was  the  better  practice  to  call  up  the  defendant 
to  say  why  he  should  not  be  sentenced,  yet  the  omission 
to  do  so  was  no  ground  for  reversal  in  any  case.  But  the 
great  weight  of  authority  is  the  other  way." 

In  Letois  v.  U.  S.  supra,  Justice  Shiras,  gpeaking  for  the 
court,  said  that  "a  leading  principle  that  pervades  the  en- 
tire law  6f  criminal  procedure  is  that,  after  indictment 
found,  nothing  shall  be  done  in  the  absence  of  the  pris- 
oner. While  the  rule  has,  at  times  and  in  the  cases  of 
misdemeanors,  been  somewhat  relaxed,  yet  in  felonies  it 
IB  not  in  the  power  of  the  prisoner,  either  by  himself  or 
his  counsel,  to  waive  the  right  to  be  personally  present 
daring  the  trial."  The  power  of  the  court  to  pasa  upon 
a  motion  for  new  trial  or  a  motion  in  arrest  of  judgment 
was  not  before  the  court  at  that  time;  The  defendant 
was  compelled  to  exercise  his  right  of  challenge  to  the 
jurors  at  a  time  when  they  were  not  brought  before  him 
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face  to  face,  and  the  court  held  that  *'the  making  of  chal- 
lenges is  an  essential  part  of  the  trial  of  a  person  ac- 
■cused  of  crime,  and  it  is  one  of  his  s-ubstantial  rights  to 
be  brought  face  to  face  with  the  juroi»  when  the  chal- 
lenges are  made/' 

This  court  held  in  Day  v.  Territory,  2  Ok^a.  409,  37  Pac. 
806,  that,  in  a  criminal  prosecution  for  a  felony,  the  de- 
fendant must  be  actually  present  during  the  trial.  In 
that  case,  however,  the  record  failed  to  show  the  pres- 
■ence  of  the  defendant  at  the  trial,  except  when  he  entered 
his  plea  of  not  guilty,  and  when  judgment  and  sentence 
were  pronounced  against  him;  and  the  objection  was 
raised  on  his  motion  for  a  new  trial.  This  case,  there- 
fore, throws  no  light  upon  the  question  now  under  con- 
sideration. But  in  Le  Roy  v.  Territory^  3  Okla.  596,  41 
Pac.  612,  this  court  inferentially  held  that  a  defendant 
must  be  present  when  a  motion  for  a  new  trial  i«  argued, 
or  a  ruling  had  thereon.  While  we  cannot  give  our  as- 
sent to  this  rule,  the  reversal  in  that  case  was  proper,  be- 
-cause  the  record  failed  to  show  that  the  defendant  was 
present  when  evidence  was  received  on  the  trial. 

In  Hays  v.  Territory^  7  Okla.  15,  54  Pac.  300, 
it  was  held  that  "the  trial  of  a  cause  is  in  court,  and  dur- 
ing every  stage  of  the  proceedings  the  defendant,  in  a 
trial  for  a  felony,  must  be  present."  The  question  before 
the  court  in  that  case  was  as  to  whether  or  not  the  de- 
fendant should  accompany  the  jury  to  view  the  piemises 
where  a  homicide  was  committed,  and  it  was  held  not 
necessary,  under  our  statutes. 

It  was  held  in  the  case  of  Oihaon  v.  State,  3  Tex.  App, 
437,  and  in  Berkley  v.  State,  4  Tex.  App.  122,  that  it  was 
necessary  for  the  defendant  to  be  present  when  a  motion 
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for  a  new  trial  was  presented.  And  the  supreme  court 
of  West  Virginia  reversed  a  ca»e  because  the  defendant 
was  not  present  when  the  motion  for  a  new  trial  was 
argned  and  an  adverse  ruling  made  thereon.  Other 
states  have  adopted  the  game  rule,  but  the  great  weight 
of  authority,  and  we  think  the  better  authority,  is  the 
other  way,  as  an  investigation  will  show. 

We  will  now  notice  a  few  of  the  authorities  holding 
that  it  is  not  necessary  for  the  defendant  to  be  present 
at  the  presentation  or  ruling  on  a  motion  for  a  new  trial 
or  a  motion  in  arrest  of  judgment. 

Wharton's  Criminal  Pleading  and  Practice,  Sec.  548: 
''In  motions  for  arrest  of  judgment  and  in,  error,  the  old 
practice  was  to  require  the  attendance  of  the  defendant. 
In  the  United  States  his  presence  has  not  been,  in  prac- 
tice, required,  nor  is  it  usual  to  exact  it  in  proceedings 
in  error,"   etc. 

Clark,  Criminal  Procedure,  sec.  148:  "By  the  weight 
of  authority,  presence  of  the  defendant  is  not  necessary 
when  motions  are  made  and  heard,  such  as  in  arrest  of 
judgment,  or  for  a  new  trial,  etc.,  or  when  anything  else 
is  done  that  forms  no  part  of  the  trial.  And  his  presence 
is  not  necessary  in  an  appellate  court  to  which  he  has 
taken  the  case  by  appeal  or  writ  of  error,  for  he  is  not 
there  on  trial." 
Bishop's  New  Criminal  Procedure,  vol.  1,  sec.  269:  "If  we 
look  upon  all  the  cases  as  correctly  decided,  they  furnish 
no  absolutely  uniform  rule  as  to  whether  or  not  the  pris- 
oner must  be  present  at  the  hearing  of  a  motion.  But 
if  it  relates  to  a  mere  matter  of  law^  or  if  in  any  other 
form  a  question  simply  of  law  is  agitated,  the  better  doc- 
trine, both  in  reason  and  authority,  is  that  he  may  be 
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absent  at  the  argument  nnlese  the  court  sees  fit  to  re- 
quire his  presence;  for  where  no  fact  in  pa's  is  involved, 
and  all  is  of  law,  there  is  nothing  which  a  lay  prisoner 
can  do  ar  suggest  in  the  case.  His  interests  are  then 
wholly  in  the  keeping  of  his  counsel.  And  even  a  fact  in 
paiSf  blending  with  a  question  of  law,  may  be  so  re- 
mote or  collateral  as  not  to  require  the  prisoner's  pres- 
ence; for  example,  the  amending  of  an  information  by  al- 
tering the  name  of  the  owner  of  stolen  property,  the  con- 
sidering and  making  of  an  order  changing  the  venue,  as- 
signing the  case  for  trial  or  issuing  an  attachment  for  a 
witness,  the  drawing  of  a  special  venire,  the  hearing  of 
a  motion  for  .continuance,  or  the  taking  of  the  recog- 
nizance of  a  witness."  Also  section  276  of  eame  volume: 
"Those  distinctions  conduct  to  the  conclusion  that  the 
prisoner's  presence  should  be  required  or  not,  at  a  hear- 
ing for  a  new  trial,  according  to  the  particular  question. 
If  it  is  of  mere  law,  the  presence  is  not  as  of  course  es- 
sential; but,  if  the  defendant  is  not  in  custody,  the 
court  may  demand  it  as  a  means  of  getting  possession  of 
him.  If  the  hearing  is  attended  by  an  inquiry  into  a  fact, 
the  common  rule  that  the  defendant  must  be  present 
prevails.  The  judges  have  not  always  had  the  distinc- 
tions in  mind.  We  have  authority  for  saying  that,  even 
in  a  capital  case,  the  defendant's  counsel  may  ask  for  a 
new  trial  in  his  absence,  and  the  like  appears  in  various 
cases  not  capital.  On  the  other  hand,  numerous  cases, 
English  and  American,  require  his  presence  at  this  mo- 
tion," etc.  And  in  the  next  section  the  same  author  says: 
"We  have  English  authority  for  requiring  the  personal 
presence  at  a  motion  in  arrest  of  judgment.  But,  as  this 
motion  involves  merely  a  question  of  law,  the  distinc- 
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tions  we  are  considering  and  the  better  American  author- 
itiefl  permit  it,  in  ordinary  circnmfitanceBy  to  be  made  in 
his  absence." 

In  the  case  of  Davis  v.  State,  (Neb.)  70  N.  W.  984,  after 
a  verdict  of  guilty  was  returned  by  the  jury  in  the  ab- 
sence of  the  defendant,  his  counsel  filed  a  motion  for  a 
new  trial  and  argued  the  same,  which  was  overruled,  all 
of  which  was  assigned  as  error,  and  presented  to  the 
supreme  court  of  that  state  on  appeal.  The  statutes  of 
that  state  provide  that  one  accused  of  a  crime  shall  have 
the  right  to  appear  and  defend  in  person  or  by  counsel, 
and  to  meet  the  witnesses  against  him  face  to  face.  And 
the  Code  of  Criminal  Procedure  provides  that  "no  person 
indicted  for  a  felony  shall  be  tried  unless  personally  pres- 
ent during  the  trial."  The  court  paid:  '^o  doubt,  a  de- 
fendant charged  with  a  felony  has  an  absolute  right  to 
be  present  in  court  in  person  when  he  is  arraigned,  and 
pleads  to  the  indictment;  to  be  present  when  the  trial  be- 
gins, and  at  all  times  during  the  trial;  to  be  present  when 
the  verdict  is  received  and  recorded,  and  when  he  is  ar- 
raigned for  sentence  and  the  sentence  is  pronounced. 
And  the  record,  to  support  a  judgment  of  conviction  or 
sentence  for  a  felony,  must  affirmatively  disclose  the 
prisoner's  presence  at  all  those  times.  But  neither  the  fil- 
ing, the  argument,  nor  the  ruling  upon  a  motion  for  a  new 
trial  is  any  part  of  such  trial,  within  the  meaning  of  the 
constitution  or  the  section  of  the  Criminal  Code  quoted. 
Our  conclusion  is  that  a  person  convicted  of  felony,  and 
represented  by  counsel,  cannot,  as  a  matter  of  right,  in- 
sist on  being  present  in  court  either  at  the  time  of  the 
filing,  the  argument,  or  the  ruling  upon  his  motion  for  a 
new  trial." 
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In  Milier  v.  State,  (Neb.)  45  N.  W.  451,  the  court  says: 
"It  18  urged  that  the  trial  court  erred  in  hearing  the  mo- 
tion to  quash  the  information,  the  demurrer  to 
the  information,  the  plea  in  abatement,  and 
the  motioEf  for  a  continuance,  in  the  absence  of  the  de- 
fendant from  the  court  room.  *  *  We  do  not  believe 
that  either  of  the  above-quoted  sections,  (referring  to  the 
sections  of  the  statutes  which  provide  that  in  felony 
cases,  the  defendant  must  be  personally  present  at  the 
trial,)  has  reference  to  the  presentation  by  counsel  of 
questions  of  law  to  the  court  on  interlocutory  proceed- 
ings prior  to  the  commencement  of  the  selection  of  the 
jury,  but  rather  that  the  accused  shall  be  present  during 
the  trial  of  the  issue  of  fact  raised  by  his  plea  of  not 
guilty.  The  hearing  of  motions  and  demurrers  prior  to 
choosing  the  jury  is  no  part  of  the  trial.  This  construction 
is  not  without  precedents  to  sustain  it.  *  *  We  con- 
clude that  there  was  no  error  committed  in  hearing,  in 
the  absence  of  the  defendant,  these  motions  and  demur- 
rers.'' 

In  People  v.  Ormsby,  (Mich.)  12  N.  W.  671.  the  defend- 
ant was  tried,  and  a  verdict  of  guilty  returned  by  the 
jury.  A  motion  for  a  new  trial  was  filed,  argued,  and  de- 
nied in  his  absence.  The  court  said:  "After  a  trial  has 
been  had  in  open  court,  in  the  presence  of  the  accused, 
and  he  has  been  convicted,  he  has  no  longer  any  right  to 
insist  upon  being  pel^onally  present  in  court  when  a 
motion  is  made  or  heard  in  his  case.  If  he  has  such  a 
right,  then  for  the  same  reason  he  could  insist  upon  being 
brought  into  this  court  when  the  case  is  heard  and 
also  when  it  is  disposed  of.  We  find  no  error^  and  the 
judgment  must  be  affirmed." 
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LiUard  v.  State,  (Ind.  Bap.)  50  N.  E.  383,  was  a  case  in 
which  the  court  overruled  the  motion  for  a  new  trial  in 
the  absence  of  the  defendant.  The  statutes  of  that  state 
provide:  "No  person  prosecuted  for  any  offenae  punish- 
able by  death,  or  by  confinement  in  the  state  prison  or 
county  jail,  shall  be  tried  unless  personally  present  durini; 
the  trial."  The  court  said:  "Appellant,  as  it  appears,  v?as 
present  by  counsel  at  the  time  the  motion  was  overruled, 
and  through  him,  it  seems,  took  all  the  necessary  steps 
at  that  time  for  an  appeal  to  this  court.  The  absolute 
necessity,  under  these  circumstances,  for  the  personal 
pretfence  of  the  defendant  in  court  when  the  motion  was 
overruled,  is  not  apparent,  as  he  was  awarded  by  the 
coort  at  the  time  all  of  the  substantial  rights  which  the 
law  affordfi  to  him."  To  the  same  effect  are  the  follow- 
ing cases:  Reed  v.  StatCj  (Ind.  Sup.)  46  N.  E.  135;  Eppa  v. 
State,  (Ind.  gup.)  1  N.  E.  491;  State  v.  Brown,  63  Mo.  439; 
State  V.  Lewis,  80  Mo.  110.  In  this  last  case  the  court  held 
that  the  defendant's  absence  at  the  time  of  the  ruling  on 
a  motion  for  a  new  trial  would  not  be  ground  for  re- 
versal, unless  he  affirmatively  showed  that  he  was  pre- 
vented from  being  present. 

In  Territory  v.  Guy,  (Dak.)  2  N.  W.  477,  the  court  said 
that  "the  personal  presence  of  one  chargtid  with  crime  is 
not  necessary  on  the  hearing  of  a  motion  to  quash  the 
indictment." 

State  V.  West,  (La.)  13  South.  173:  "Defendant  assigns 
as  error  that  during  the  trial  of  a  motion  for  a  new  Inal, 
wherein  testimony  was  adduced  for  and  against  him,  he 
was  not  in  court,  but  was  confined  in  the  parish  prison, 
and  was  thus  refused  the  privilege  of  being  confronted 
with  the  witnesses,  in  violation  of  article  8,  of  the  con- 
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•titntion  of  the  «tate;  and,  farther,  that,  npon  the  trial  of 
the  motion  in  arrest  of  judgment,  he  was  not  present  in 
eonrt,  bnt  was  confined  in  the  parish  prison.  The  record 
shows  that  testimony  on  behalf  of  the  defendant  was 
taken  on  the  motion  for  a  new  trial,  but  no  witnesses  for 
the  state  appear  to  have  been  placed  on  the  stand.  We 
do  not  think  that  any  constitutional  provision  was  vio- 
lated by  the  defendant's  absence  at  the  time.  This  court 
has  on  several  occasions  declared  that  the  presence  of 
the  accused  on  the  occasions  of  tr'als  of  motions  for  a 
new  trial  and  in  arrest  of  judgment  was  not  essential. 
Defendant  finds  in  the  fact  that,  on  the  trial  in  this  case 
of  the  motion  for  a  new  trial,  testimony  was  taken,  a  reas- 
on for  making  a  distinction  between  it  and  the  cases 
cited.  It  is  true  there  may  be  instances  where  the  attorney 
of  an  accused  might  desire  the  presence  of  his  client,  but 
such  cases  happening,  it  would  be  a  very  simple  matter 
for  him  to  make  a  suggestion  to  that  effect  to  the  court. 
A  request  to  have  the  def  enaant  brought  into  court  would 
certainly  not  be  denied." 

In  the  case  of  Camp  v.  State,  (Ga.)  16  S.  E.  379,  it  was 
held  that  the  trial  court  had  power,  in  the  absence  of  the 
defendant,  after  judgment  and  sentence,  to  enter  a  nune 
pro  tunc  order  correcting  the  order  so  as  to  make  it  speak 
the  truth  with  reference  to  proceedings  had  upon  the 
trial. 

The  supreme  court  of  New  Mexico,  in  Territory  v.  Chen- 
otcithy  6  Pac.  532,  said:  ^'It  would  be  error  in  a  case  of 
felony  to  proceed  with  the  trial  in  the  absence  of  the  ac- 
cused, yet,  after  verdict  and  before  sentence,  it  is  now  the 
universal  rule  that  the  prisoner  need  not  be  present  at 
the  hearing  of  a  motion  for  a  new  trial.^' 
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In  Griffin  v.  State,  34  Ohio  St.  299,  it  was  said:  *at  is  no 
ground  for  the  reversal  of  a  judgment  that  a  motion  for 
a  new  trial  was  made,  argued  and  overruled  in  the  ab- 
sence of  the  prisoner,  where  no  objection  was  made  until 
after  sentence." 

What  is  a  trial,  as  contemplated  by  section  5147  of  our 
Statutes,  which  provides  that,  **if  the  indictment  is  lor  a 
felony,  the  defendant  must  be  personally  jH'esent  at  the 
trial?"  Counsel  for  defendant  insist  that  it  embraces 
every  step  after  the  returning  of  the  indictment  to  and  in- 
cluding the  judgment  and  sentence.  This  contention  is 
not  tenable.  If  this  section  stood  alone,  and  was  not 
modified  by  any  other  section  or  sections  of  our  Statutes, 
the  argument  of  counsel  might  apparently  be  entitled 
to  some  consideration;  yet,  under  the  authorities  cited 
above,  if  section  5147  was  not  modified  by  any  other  sec- 
tion, we  could  not  give  it  that  constiuetion.  An  exami- 
nation of  our  Statutes  will  show  that  tae  legiblature  never 
intended  that  the  word  "trial,"  as  used  in  section  5147, 
should  include  every  step  taken  in  a  criminal  prosecution, 
from  the  filing  of  the  indictment,  to  and  including  judg- 
ment and  sentence.  If  it  had  so  intended,  it  would  not 
have  provided  for  his  presence  at  other  specific  stages  of 
the  prosecution,  which  it  has  d-one.  Section  5090  pro- 
vides for  the  arraignment  of  the  defendant,  and  the  next 
section  provides  that,  "if  the  indictment  is  for  a  felony, 
the  defendant  must  be  personally  present,  but  if  for  a 
misdemeanor  only,  his  personal  appearance  is  unneces- 
sary, and  he  may  appear  upon  the  arraignment  by  coun- 
seL"  Section  5244:  "If  the  indictment  is  f (n*  a  felony, 
the  defendant  must,  before  the  verdict  is  received,  appear 
in  person*    If  it  is  for  a  misdemeanor,  the  verdict  may, 
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in  the  discretion  of  the  court,  be  rendered  in  his  absence.'^ 
Section  5276:  "For  the  purpose  of  judgment,  if  the  con- 
viction is  for  a  misdemeanor,  judgment  may  be  pronounc- 
ed in  his  absence."  Section  5283:  "When  the  defendant 
appears  for  judgment,  he  must  be  informed  by  the  court, 
or  by  the  clerk  under  its  direction,  of  the  nature  of  the 
indictment,  and  his  plea  and  the  verdict,  if  any  thereon, 
and  must  be  asked  whether  he  has  any  legal  cause  to 
show  why  judgment  should  not  be  pronounced  against 
him."  These  sections  expres&ly  require  that  the  defend- 
ant, in  case  of  a  prosecution  for  a  felony,  must  be  pres 
ent  at  arraignment,  at  the  reception  of  the  verdict,  and 
when  judgment  and  sentence  are  pronounced.  Under 
all  rules  of  construction,  section  5147,  by  requiring  the 
defendant  to  be  present  at  the  trial,  also  says,  by  impli- 
cation, that  he  need  not  be  present  at  any  other  time; 
and  the  legislature  by  expressly  providing  in  different 
sections  that  the  defendant  must  be  present  at  arraign- 
ment, at  the  reception  of  the  verdict,  and  when  judgment 
and  sentence  are  pronounced  upon  him,  said,  by  implica- 
tion that  these  steps  were  not,  when  section  5147  was  en- 
acted into  law,  considered  as  part  of  the  trial;  and  by 
that  section  it  was  not  intended  that  he  should  be  pres- 
ent at  arraignment,  at  the  reception  of  the  verdict,  or 
when  judgment  and  sentence  are  pronounced.  If  so, 
the  enactment  of  the  other  sections  was  useless. 

We  think,  notwithstanding  these  different  sections  of 
our  Statutes,  that  the  reception  of  the  verdict  is,  under 
all  of  the  authorities^  a  part  of  the  trial.  But  when  these 
different  sections  were  enacted  into  law,  the  legislature 
was  not  defining  what  consftitutes  a  trial  in  a  criminal 
case;  it  was  pointing  out  definitely  at  what  stages  of  the 
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prosecutian,  the  defendant  must  be  present.  This  was 
andoubtedly  the  object  of  the  legislature,  and  we  must 
give  these  sections  this  construction.  And  more  espec- 
ially so  when  we  consider  section  4863,  which  provides 
that  **the  rule  of  common  law  that  penal  statutes  are  to 
be  strictly  construed,  has  no  application  to  this  chapter. 
This  chapter  established  the  law  of  the  Territory  respect- 
ing the  subjects  to  which  it  relates,  and  its  provisions 
and  all  proceedings  under  it  are  to  be  liberally  construed, 
with  a  view  to  promote  its  objects,  and  in  furtherance  of 
justice."  One  of  the  objects  rf  the  chapter  on  '^Procedure 
Criminal,"  as  shown  by  the  foregoing  sections,  was  to 
provide  that  the  defendant  should  be  present  at  the 
times  named  therein,  and  that  he  need  not  be  present  at 
a  hearing  on  a  motion  for  a  new^  trial,  or  a  motion  in  ar- 
rest of  the  judgment,  because  neither  is  a  part  of  the  triaU 
A  trial  in  a  criminal  case  begins  at  the  commencement 
of  the  impaneling  of  the  jury,  and  is  ended  when  the  jury 
is  discharged,  and  during  every  part  of  the  trial  of  a  fel- 
ony case,  the  defendant  must  be  personally  present.  But 
to  say  that  a  motion  for  a  new  trial  is  a  part  of  the  trial 
is  to  enunciate  the  doctrine  that  a  defendant  can  move 
for  a  new  trial  before  his  first  trial  is  ended.  Such  a  the- 
ory is  not  founded  in  reason.  The  very  name  of  the  mo- 
tion indicates  that  one  trial  has  been  had,  and  defendant 
is  asking  for  another  on  account  of  error,  fraud,  mistake, 
or  unavoidable  misfortune,  which  prejudiced  his  rights 
on  the  former  one.  It  is  doubtless  true  that  it  was  the 
early  rule,  if  not  always  the  rule,  at  common  law,  that 
the  defendant,  in  a  prosecution  for  a  felony  should  be  per- 
sonally present  in  court  when  any  action  was  taken  which 
affected  him;  but  the  legislature  has  the  power  to  modify 
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the  rule  at  common  law  to  any  extent,  provided,  however, 
that  it  does  not  encroach  npon  the  rights  given  by  the 
•constitution  of  the  United  States,  and  onr  legislature  has 
modified  the  common  law  rule,  to  such  an  extent  that  a 
defendant  need  not  be  present  in  court,  except  at  the 
trial  and  at  the  other  times  designated  in  the  Statutes. 

The  constitution  of  the  United  States,  (Canst.  Amend, 
art.  6,)  guarantees  that  "in  all  criminal  prosecutions  the 
accused  shall  enjoy  the  right  to  a  speedy  and  public  trial, 
by  an  impartial  jury,  of  the  state  and  district  wherein 
the  crime  shall  have  been  committed,  which  district  shall 
have  been  previously  ascertained  by  law,  and  to  be  in- 
formed of  the  nature  and  cause  of  the  accusation;  to  be 
confronted  with  the  witnesses  against  him;  to  have  com- 
pulsory process  for  obtaining  witnesses  in  his  favor,  and 
to  have  the  assistance  of  counsel  for  hifc  defense."  Our 
legislature  has  in  no  way  abridged  any  of  these  rights. 
A  defendant  is  confronted  by  the  witnesses  against  him 
when  the  witnesses  give  their  evidence  before  the  jury, 
and  he  has  had  his  trial  by  jury  when  the  jury  return 
their  verdict  and  are  by  the  court  discharged.  Each  step 
after  that,  except  the  pronouncing  of  judgment  and  sen- 
tence, is  a  step  looking  towards  the  reversal  or  setting 
aside  of  the  verdict,  and  is  not  a*  part  of  the  trial.  Even 
the  judgment  and  sentence  are  no  part  of  the  trial.  It  is 
simply  the  fixing  of  the  punishment  by  the  court,  after 
defendant  has  had  his  trial  and  has  been  convicted. 

As  has  been  well  said  by  many  of  the  authorities,  a 
defendant  has  just  as  much  right  to  be  present  when  his 
case  is  reviewed  in  the  appellate  court  as  he  has  to  be 
present  when  a  motion  for  a  new  trial  or  a 
motion     in     arrest    of    judgment     is    considered     by 
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the  conrt.  It  has  been  stated  that  if  there  is 
only  a  question  of  law  presented  in  a  motion  for 
a  new  trial,  the  defendant  need  not  be  present  in  conrt, 
but  if  an  issue  of  fact  is  presented  by  the  motion  for  a 
new  trial,  he  must  be  present.  As  a  hearing  on  this  mo- 
tion is  not  a  part  of  the  trial,  we  can  see  no  good  reason 
for  the  distinction  above,  as  his  presence  at  such  hearing 
is  not  required  by  either  the  constitution  of  the  United 
States,  or  by  our  Statutes.  On  the  contrary,  so  far  as 
this  Territory  is  concerned,  the  statutes  permit  him  to  be 
absent. 

The  three  cases  decided  by  the  supreme  court  of  the 
United  States,  cited  above,  have  been  cited  as  holding 
that  the  defendant  must  be  present  at  the  hearing  of  a 
motion  for  a  new  trial,  but  an  examination  of  these  cases 
will  show  that  the  views  expressed  in  this  opinion  are 
not  in  conflict  with  any  of  those  cases.  For  the  reasons 
herein  stated,  the  case  of  Day  v.  Territory,  supra,  and  the 
case  of  Le  Roy  v.  Territory,  9upra,  are  each  hereby  mod- 
ified to  conform  herewith;  and  the  judgment  and  sen- 
tence of  the  court  below  is  hereby  affirmed,  at  the  cost 
of  the  appellant. 

Burford,  C.  J.,  having  presided  in  the  court  below, 
and  McAtee,  absent,  not  sitting;  all  of  the  other  Justices 
concurring. 
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James  Hughes  v.  The  Territory  op  Oklahoma. 

(Plied  Feb.  U.  1899.) 

L  Larceny  —  Dom€««o  Animals -^  Intent — Instructions.  An  Instruction- 
that:  "The  law  presumes  every  man  to  be  Innocent,  when 
accused  of  crime,  until  his  guilt  Is  made  to  appear,  to  the  satis- 
faction of  the  jury,  by  competent  evidence,  beyond  a  reasonable- 
doubt;  and  the  burden  Is  upon  the  Territory  in  this  casa  to 
establish,  to  your  satisfaction,  by  competent  evidence,  beyond 
a  reasonable  doubt,  the  guilt  of  the  accused  of  the  crime 
charged  In  this  indictment.  While  the  law  presumes  every  man  to 
be  Innocent,  until  his  guilt  Is  thus  estq^bllshed,  on  the  other  hand 
it  presumes  every  act  which  in  it^plf  Is  unlawful  to  have  been 
criminally  intended;  and  therefore  it  Is  not  necessary  in  this  case- 
that  the  Territory  should  establish  the  Intent.  If  they  do  estab- 
lish to  your  satisfaction,  from  the  evidence,  beyond  a  reasonable 
doubt,  that  the  defendant  took  this  animal  from  the  possession 
of  Mr.  AJdrlna,  the  law  will  presume  that  he  did  It  with  the- 
Intent  to  deprive  the  owner  of  his  property  therein/*— is  incorrect. 
Intent,  where  one  Is  Indicted  for  stealing,  is  an  issue  of  fact, 
which  the  Jury  must  determine  from  all  of  the  facts  appearing 
upon  the  trial;  and  It  Is  for  the  jury  to  say  in  each  case  as  to 
whether  or  not  the  felonious  intent  to  steal  existed  at  the  time 
the  property  was  taken. 

2.  Stbai.inq  Domkstic  Animai^b— 0/r<?««^  Difftinffuithed.  Section  1,  art.  1^, 
ch.  20,  Session  Laws  of  Oklahoma,  1895,  which  provides  "that  If 
any  person  shall  steal  any  stallion,  mare,  colt,  gelding,  rldge- 
llng,  or  any  ass,  genet,  or  mule,  or  any  bull,  cow,  calf,  steer  or 
stag,  he  shall  be  guilty  of  a  felony,  and,  on  conviction  thereof, 
shall  be  punished  by  confinement  in  the  territorial  penitentiary 
for  a  term  of  not  less  than  one  nor  more  than  ten  years,'*^ 
creates  a  distinct  and  separate  offense  from  larceny,  as 
defined  by  the  Statutes  of  Oklahoma  of  1893,  and  does  not  make- 
the  stealing  of  the  domestic  animals  named  In  such  act  grand 
larceny,  without  regard  to  value. 
(Syllabus  by  the  Court.) 

Error  froni  the  District  Court  of  Washita  County;  before 
John  C,  Tarmey,  District  Judge, 

John  I.  DiUCy  C.  0.  Blake  and  Smith  d  Baker,  for  plain- 
tiff in  error. 
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Harper  8.  Cunningham,  Attorney  Oenei'al  and  F.  B. 
DukCy  County  Attorney,  for  defendant  in  error. 

James  Hughes  was  convicted  of  cattle  stealing  and 
appeals.    Reversed. 

Opinion  of  the  court  by 

BuRWELL,  J.:  James  Hughes  was  indicted,  tried,  and 
convicted  in  the  dictrict  court  of  Washita  county  for  the 
crime  of  stealing  a  cow.  and  was  sentenced  to  serve  a 
term  in  the  territorial  penitentiary.  From  this  judgment 
and  sentence  he  appealed  to  this  court,  and  prays  a  rever- 
sal on  account  of  alleged  errors  in  the  instructions. 

The  first  instruction  that  we  will  consider  is  as  follows: 
**The  law  presumes  every  man  to  be  innocent,  when  ac- 
cused of  crime,  until  his  guilt  is  made  to  appear,  to  the 
satisfaction  of  the  jury,  by  competent  evidence,  beyond 
a  reasonable  doubt;  and  the  burden  is  upon  the  Territory 
in  this  case  to  establish,  to  your  satisfaction,  by  com- 
petent evidence,  beyond  a  reasonable  doubt,  the  guilt  of 
the  accused  of  the  crime  charged  in  this  indictment. 
Wliile  the  law  presumes  every  man  to  be  innocent,  until 
his  guilt  is  thu«  eptablished,  on  the  other  hand  it  pre- 
sumes every  act  which  in  itself  is  unlawful  to  have  been 
criminally  intended;  and  therefore  it  is  not  necessary  in 
this  case  that  the  Territory  should  establish  the  intent. 
If  they  do  establish  to  your  satisfaction,  from  the  evi- 
dence, beyond  a  reasonable  doubt,  that  the  defendant 
took  this  animal  from  the  possession  of  Mr.  Ajdrina,  the 
kiw  will  presume  that  he  did  it  with  the  intent  to  deprive 
the  owner  of  his  property  therein." 

It  is  urged  that  this  instruction  is  defective,  and  pre- 
judicial to  the  defendant,  in  that  it  instructs  the  jury 
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that  intent  need  not  be  established;  that  it  is  presumed 
from  an  unlawful  taking.  The  instruction  may  have  been 
framed  by  the  trial  court  upon  the  theory  that  intent 
was  not  an  ingredient  or  element  of  the  crime  of  which 
the  defendant  was  being  tried.  In  order  that  we  may 
fully  understand  the  issues  presented,  we  will  have  to 
look  to  the  language  of  the  statute  which  creates  the  of- 
fense. It  is  as  follows:  "That  if  any  person  shall  steaf 
any  stallion,  mare,  colt,  gelding,  ridgeling,  or  any  ass, 
genet  or  mule,  or  any  bull,  cow,  calf,  steer  or  stag,  he 
shall  be  guilty  of  a  felony,  and,  on  conviction  thereof, 
shaill  be  punished  by  confinement  in  the  territorial  peni- 
tentiary far  a  term  of  not  less  than  one  nor  more  than 
ten  years."  (Sess.  I^ws  Okla.  1895,  ch.  20,  art.  1  Sec.  l.> 
The  statute  does  not  say  one  word  about  intent.  Intent 
is  nowhere  expressed  in  the  entire  act.  And  this  court 
Ims  held  that  where  a  statute  creates  an  offense,  and  does 
not  make  intent  a  necessary  ingredient  of  such  offense,  it 
is  unnecessary  to  plead  or  prove  it.  {Oarver  v.  Territory^- 
5  Oklo.  342,  49  Pac.  470;  Asker  v.  Territory,  7  Okla. 
188,  54  Pac.  446.)  But  does  this  offense  fall  within 
that  rule?  The  statute  says  "that  if  any  person  shall 
steal  any  stallion,''  etc.,  'Tie  shall  be  guilty  of  a  felony,, 
and,  on  conviction  thereof,  shall  be  punished  by  confine- 
ment in  the  territorial  penitentiary,"  etc. 

What  did  the  legislature  mean  when  it  used  the  word 
"steal"?  There  is  nothing  about  the  act  in  which  the 
word  appears  to  indicate  that  it  was  intended  to  place 
upon  it  a  meaning  different  from  that  given  to  it  in  its 
ordinary  and  legal  use.  As  this  word  is  not  defined  by 
our  statutes,  we  will  have  to  look  to  the  lexicographers- 
and  law  writers  for  light  as  to  its  meaning.    The  Ameri- 
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can  &  English  Encyclopedia  of  Law  (volame  23,  p.  555> 
sayg:  *'The  word  'steaP  has  a  uniform  signification,  and 
in  common,  as  well  as  legal,  parlance,  means  the  felon- 
ious taking  and  carrying  away  of  the  personal  goods  of 
another."  And.  Law  Diet. :  "Steal :  To  commit  larceny." 
Webster's  International  Dictionary  defines  the  word  thus: 
"Steal:  To  take  and  carry  away  feloniously;  to  take 
without  right  or  leave,  and  with  intent  to  keep  felon- 
iously; as  to  steal  the  personal  goods  of  another;  to  prac- 
tice, or  be  guilty  of,  theft;  to  commit  larceny  or  theft."^ 
The  same  author  defines  "larceny"  to  be  "the  unlawful 
taking  and  carrying  away  of  things  personal,  with  intent 
to  deprive  the  right  owner  of  the  same;  theft."  Black- 
stone  uses  the  words  "larceny,"  "steal"  or  "stealing,"  and 
"theft,"  interchangeably.  American  &  English  Encyclo- 
pedia of  Law  (volume  12,  p.  761) :  "Larceny  is  the  wrong- 
ful and  fraudulent  taking  and  carrying  away,  by  any  per- 
son, of  the  mere  personal  goods  of  another  from  any  place, 
with  a  felonious  intent  to  convert  them  to  his  (the  taker's) 
use,  and  make  them  his  property,  without  the  consent  of 
the  owner.  As  a  general  rule,  'stealing'  and  'larceny'  are 
synonymous  terms,"  etc.  Bishop,  in  his  work  on  Criminal 
Law,  (volume  1,  p.  431,)  defines  larceny  to  be  "the  taking 
and  removing,  by  trespass,  of  personal  property,  which 
the  trespasser  knows  to  belong,  either  generally  or  spe- 
cially, to  another,  with  the  intent  to  deprive  such  owner 
of  his  ownership  therein,  and,  perhaps  it  should  be  added,, 
for  the  sake  of  some  advantage  to  the  trespasser, — a  pro- 
position on  which  the  decisions  are  not  harmonious."  2 
Buss.  Crimes,  p.  146:  "In  a  late  work  of  great  learning 
and  research,  larceny  is  defined  to  be  'the  wrongful  or 
fraudulent  taking  and  carrying  away,  by  any  person,  of 
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the  mere  personal  goods  of  another,  from  any  place,  with 
a  felonious  intent  to  convert  them  to  his  (the  taker's)  own 
use,  and  make  them  his  own  property,  without  the  con- 
sent of  the  owner,  and  in  ^  case  of  recent  occurence, 
which  was  reserved  for  the  consideration  of  the  twelve 
judges,  the  learned  judge  who  delivered  the  opinion  said 
that  the  true  meaning  of  larceny  is  the  'felonious  taking 
the  property  of  another,  without  his  consent,  and  against 
his  will,  with  intent  to  convert  it  to  the  use  of  the  taker.' '' 

An  examination  of  the  authorities  will  show  that  "lar- 
■ceny"  and  "stealing,'^  at  common  law,  had  the  same  mean- 
ing; and  consequently  stealing,  as  here  defined,  is  the 
wrongful  or  fraudulent  taking  and  removing  of  personal 
property,  by  trespass,  with  a  felonious  intent  to  deprive 
the  owner  thereof,  and  to  convert  the  same  to  his  (the 
taker^s)  own  use.  The  crime  of  larceny,  however,  by  our 
statutes,  has  been  widened  to  a  considerable  extent,  as 
will  be  shown  by  section  2371  of  the  1893  Statutes,  which 
is  as  follows:  "Larceny  is  the  taking  of  personal  pro- 
perty, accomplished  by  fraud  or  stealth,  and  with  intent 
to  deprive  another  thereof."  Section  2373,  and  other  sec- 
tions following,  also  throw  some  light  upon  the  matter 
before  us.    We  will  therefore  here  quote  them: 

"Sec.  2373.  Larceny  is  divided  into  two  degrees;  the 
first  of  which  is  termed  grand  larceny,  the  secon-d  petit 
larceny. 

"Sec.  2374.  Grand  larceny  is  larceny  committed-  in 
either  of  the  following  cases:  First,  when  the  property 
taken  is  of  value  exceeding  twenty  dollars.  Second, 
when  such  property,  although  not  of  value  exceeding 
twenty  dollars  in  value,  is  taken  from  the  person  of 
another.    Larceny  in  all  other  cases  is  petit  larceny. 

"Sec.  2375.  Grand  larceny  is  punishable  by  imprison- 
ment in  the  territorial  prison  not  to  exceed  five  years. 
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**Sec.  2376.  Petit  larceny  shall  be  punished  bj  a  fine 
of  not  less  then  ten  dollars  or  more  than  one  hundred  dol- 
lars, or  imprisonment  in  the  county  jail  not  to  exceed 
thirty  days,  or  by  both  such  fine  and  imprisonment,  at  the 
discretion  of  the  court." 

These  different  sections  define  larceny,  divide  the  crime 
into  two  different  degrees,  and  provide  the  punishments 
therefor. 

The  contention  of  counsel  for  the  appellant  is  that  when 
the  legislature  said  "that  if  any  person  shall  steal  any 
stallion,  mare,  colt,''  etc.,  "he  shall.be  guilty  of  a  felony," 
it  meant  the  same  as  if  it  had  said  "that  if  any^  person 
shall  steal  any  stallion,  mare,  colt,"  etc.,  "he  shall  be 
deemed  guilty  of  grand  larceny."  In  other  words,  it  is 
contended  that  the  word  "steal,"  in  act  of  1895,  is  synony- 
mous with  the  word  "larceny,"  as  used  in  the  act  of  1893; 
the  only  difference  being  that  the  act  of  1895  makes  the 
stealing  of  all  domestic  animals  named  in  the  act  grand 
larceny,  without  regard  to  value.  This  contention  can- 
not be  sustained.  The  legislature  has  modified  the  mean- 
ing of  the  word  "larceny,"  as  used  in  the  crimes  act,  so 
that  the  taking  of  personal  property,  accomplished  by 
fraud  or  stealth,  and  with  intent  to  deprive  another 
thereof,  is  larceny,  regardless  of  whether  or  not  it  was 
taken  for  the  purpose  of  depriving  the  owner  thereof, 
or  for  the  purpose  of  converting  it  to  the  use  of  the  taker. 
Therefore,  while  stealing  and  larceny  at  common  law 
were  synonymous  terms,  our  statute  has  given  lo  the 
word  "larceny"  a  much  broader  moaning  than  it  then 
had;  while  "steal"  or  "stealing"  has  not  been  defined  by 
our  statutes,  and  must  be  construed  according  to  its  com- 
mon-law meaning.  This  view  is  supported  by  the  autho- 
rities.   Bish.  St.  Crimes,  Sec.  413:    "If  a  statute,  in  gen- 
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eral  terms,  provides  that  Whoever  shall  be  guilty  of  lar- 
ceny' shall  be  punished  in  a  manner  pointed  out,  the  of- 
fense which  it  creates  is  the  same  in  its  entire  extent  and 
it«  limitations  as  larceny  at  the  common  law.  For  ex- 
ample, since  larceny  at  the  common  law  cannot  be  com- 
mitted by  taking  and  carrying  away,  in  one  transaction, 
anything  which  pertains  to  the  realty,  it  cannot  under  the 
statute.  Therefore,  under  such  a  statute,  it  ie  not  lar- 
ceny to  take  and  carry  away,  with  a  felonious  mind,  cop- 
per pipe  which  was  attached  to  the  freehold.  *  *  The 
doctrine,  in  brief,  is  that  where  the  indictment  is  really 
upon  the  statute,  instead  of  being  at  the  common  law, 
while  the  statute  is  simply  looked  to  on  the  question  of 
the  punishment,  it  must  be  in  the  common-law  form,  but 
conclude  against  the  form  of  the  statute."  And  again, 
in  section  363  of  the  same  work,  it  is  said:  "Still,  there 
is  constant  occasion  to  refer  to  the  common  law  to  ascer- 
tain the  meaning  of  the  statute  in  respect  of  the  act;  for 
we  have  seen  that,  if  a  statute  employs  a  word  or  phrase 
which  has  already  been  u«ed  in  the  common  law  or  in 
another  statute,  it  is  to  be  understood  in  the  meaning 
previously  determined.  Thus,  there  are  no  common-law 
crimes  against  the  United  States;  yet  the  acts  of  congress, 
instead  of  minutely  defining  particular  crimes,  often 
make  it  penal,  for  example,  to  commit  robbery  or  larceny 
or  arson,  and  so  on, — employing  words  of  a  well-known 
common-law  meaning.  In  such  a  case  the  court  looks 
to  the  common  law  to  ascertain  the  nature  and  limits  of 
the  offense.  Aiid  a  robbery  under  the  statute  differs  in 
no  respect  from  a  robbery  purely  at  the  common  law." 

Taking  into  consideration  the  rule  of  construction  as 
enunciated  by  Mr.  Bishop,  we  muet  conclude  that  when 
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the  legifllatnre  used  the  word  "steal"  in  the  act  of  1895, 
under  which  the  defendant  was  indicted,  tried,  and  con- 
victed, it  had  in  mind  the  crime  of  stealing  or  larceny  as 
it  existed  at  the  common  law,  and  not  larceny  as  defined 
by  onr  Btatates  of  1893.  And  this  is  made  more  appar- 
ent when  we  take  into  consideration  the  reasons  for  the 
enactment  of  the  law.  The  act  is  entitled  "An  Act  for 
the  Better  Protection  of  Stock  Raisers."  Cattle  stealing 
had  become  so  common,  particularly  in  the  western  part 
of  the  Territory,  that  it  became  necessary  for  the  legisla- 
ture to  pass  a  law  which  would  more  fully  protect  those 
who  had  herds  of  cattle  in  the  western  counties,  the 
general  law  on  larceny  being  inadequate.  By  this  act 
a  new  crime  was  incorporated  into  our  statute, — one 
that  was  independent  of  our  statutory  crime  of  larceny* 
Had  it  been  the  intention  of  the  legislature  to  simply 
make  the  stealing  of  these  domestic  animals  grand  lar- 
ceny, without  regard  to  value,  it  would  have  said  so,  and 
the  punishment  prescribed  in  grand  larceny  would  have 
been  inflicted  upon  those  convicted  of  the  oflfense;  but 
the  legislature  deemed  this  crime  of  stealing  domestic 
animals  a  more  serious  offense  than  grand  larceny.  In 
fact,  the  punishment  prescribed  therefor  is  twice  as  great 
as  that  provided  for  in  grand  larceny,  except  larceny  from 
the  person,  in  which  case  the  punishment  is  the  same, 
and  larceny  from  a  dwelling  house  or  vessel,  in  which 
event  it  might  be  eight  years.  One  convicted  of  larceny 
under  the  statute  cannot,  except  in  cases  of  larceny  from 
the  person  or  from  a  dwelling  house  or  vessel,  be  sen- 
t^rced  to  a  term  of  more  than  five  years  in  the  penitenti- 
ary, w)  matter  how  great  the  value  of  the  property  taken ; 
but,  on  the  other  hand,  one  who  steals  a  calf,  even  if  it  is 
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not  worth  more  tlian  a  dollar,  can  be  sentenced  to  a  term 
of  ten  years  in  the  penitentiary.  There  is  a  reason  for 
this  difference.  The  personii  who  steal  cattle  and  other 
domestic  animals,  as  a  rale,  steal  them  from  the  owners 
thereof,  with  the  intent  to  appropriate  the  same  to  their 
own  use.  They  steal  for  gain, — for  the  puriK)se  of  selling 
and  profiting  thereby.  In  fact,  the  persons  that  the 
statute  was  more  particularly  intended  to  punish  were 
the  persons  who  were  stealing  cattle  and  other  domestic 
animals  as  a  means  of  livelihood;  and  the  law  on  larceny, 
as  divided  into  degrees  under  the  Statutes  of  1893,  was 
wholly  inadequate.  Many  of  the  animate  stolen  were  not 
of  the  value  of  more  than  |20;  and  therefore  the  law  did 
not  prevent  the  commission  of  the  crime,  and  the  punish- 
ment for  petit  larceny  was  not  sufficient  to  prevent  the 
larceny  of  such  animals.  Hence  the  creation  of  the 
statute  of  1895.  But  the  two  acts  are  entirely  different. 
The  one  has  no  reference  to  the  other  in  any  way:  They 
are  separate  and  distinct  crimes.  By  construing  them 
in  this  way,  each  is  a  perfect  act  within  itself;  but  by 
constructing  the  act  of  1895  to  be  grand  larceny,  without 
regard  to  value,  you  destroy  the  degrees  of  larceny  as 
fixed  in  the  statute,  when  applied  to  certain  kinds  of  per- 
sonal property,  viz.  domestic  animals.  This  cannot  be 
done  without  disregard  of  well-known  rules  of  statutory 
construction,  which  are — First,  that  statutes  in  pari . 
materia  are  to  be  construed  together;  and,  second,  that 
an  existing  statute  is  not  repealed  by  the  passing  of  a  sub- 
sequent one  pertaining  to  the  same  matter  unless  the  two 
are  «o  inconsistent  that  they  cannot  stand  together,  in 
which  case  the  latter  one  prevails.  If,  however,  the  act 
of  1895  is  to  be  given  the  construction  herein  suggested, 
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then  the  domestic  animals  named  in  the  act  may  be  either 
the  subject  of  larceny,  as  defined  in  the  1893  Statutes,  or 
if  taken  under  such  circumstances  and  conditions  as 
would  constitute  larceny  at  common  law,  it  would  con- 
stitute the  crime  of  stealing,  under  the  act  of  1895. 

To  illustrate:  If  the  property  were  of  the  value  of 
f20  only,  or  less,  the  offender  could  be  punished  for  petit 
larceny;  if  of  the  value  of  more  than  |20,  he  could  be 
punished  for  grand  larceny,  or,  if  the  facts  were  strong 
enough  to  warrant  it,  he  could  be  indicted  and  tried  under 
the  statute  of  1895,  which  makes  the  stealing  of  the 
domestic  animals  named  therein  a  felony,  no  matter 
what  the  value  of  the  property  stolen  may  be.  This  view 
IB  not  unsupported  by  the  authorities.  (Kollenherger  v. 
People,  [Colo.  Sup.]  11  Pac.  101;  Brown  v.  State,  [Neb.]  51 
N.  W.  1028;  State  v.  Arnold,  [Neb.]  47  N.  W.  694.) 

The  only  difference  between  the  crime  of  stealing  a  do- 
mestic animal  under  the  act  of  1895,  and  larceny  at  the 
common  law,  is  that  this  act  abolishes  the  degrees  of  the 
crime,  and  makes  the  stealing  of  any  of  these  animals  a 
felony,  without  regard  to  the  amount  of  their  value.  By 
this,  however,  we  do  not  mean  to  convey  the  idea  that  a 
thing  which  has  no  value  can  be  stolen,  although  there 
are  some  authorities  which  hold  that  it  is  neither  neces- 
sary to  allege  nor  prove  value,  except  for  the  purpose 
of  fixing  the  degrees  of  the  crime.  But  this  question  is 
not  now  before  u«.  Several  of  the  other  states  have 
passed  laws  similar  to  the  act  of  1895,  which  have  been 
constructed  by  their  respective  courts,  but  the  wording 
of  those  statutes  in  every  case  is  so  different  from  the 
one  before* us  that  the  decisions  of  the  courts  thereon  fail 
to  assist  us  in  the  construction  of  the  act  referred  to 
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above.  When  ihese  two  acts  are  constmed  in  the  way 
above  pointed  out,  they  are  in  perfect  harmony,  and  can 
be  measured  by  c<MTect  legal  rules.  But  if  the  act  of 
1895  only  niakes  the  stealing  of  the  animals  named  there- 
in grand  larceny,  as  defined  by  our  Btatntes  of  1893,  then 
the  degrees  of  larceny  cease  to  be  measured  by  the  value 
of  the  property  stolen,  and  our  statutes  on  larceny  would 
be  inconsistent  and'  wholly  wanting  in  any  fixed  rule. 

Having  arrived  at  the  conclusion  that  the  act  of  1895 
creates  a  separate  and  distinct  offense  from  larceny,  as 
defined  by  our  Statutes  of  1893,  we  will  now  consider  as 
to  whether  intent  may  be  inferred,  or  must  it  be  proved, 
the  same  as  any  other  fact?  It  is  said  in  Bishop  on 
Criminal  Law,  (volume  2,  sec.  840):  "We  saw  in  the  pre- 
ceding volume  that  larceny  requires  the  concurrence, 
with  the  act,  of  two  intents,  namely,  a  general  one  to 
do  the  trespass,  and  a  particular  one.  Commonly,  how- 
ever, when  speaking  of  the  intent,  in  larceny,  we  mean  the 
particular  intent;  and  so  shall  we  through  the  following 
Bections.  This  particular  intent  is  called  ^felonious.* 
Without  it  there  can  be  no  larceny.  H^Vhat  is  meant  by 
"felonious  intent,'"  said  Read,  J.,  in  a  North  Carolina 
case,  *is  a  question  for  the  court;  and,  after  the  court 
defines  that,  then  it  is  for  the  jury  to  say  whether  (the 
defendant)  had  such  intent.' "  3  Greenl.  Ev.  p.  164,  sec. 
157:  "In  the  second  place,  as  to  the  felonious  intent. 
And  here  a  distinction  is  to  be  observed  between  lar- 
ceny and  mere  trespass,  on  the  one  hand,  and  malicious 
mischief,  on  the  other.  If  the  taking,  though  wrongful, 
be  not  fraudulent,  it  is  not  larceny,  but  it  is  only  a  tres- 
pass, and  ought  to  be  so  regarded  by  the  jury,  who 
alone  are  to  find  the  intent,  upon  consideration  of  all 
the  circumstaLces,"  etc. 
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The  above  citations  show  clearly  that,  where  intent  is 
a  necessary  ingredient  of  the  crime,  it  is  necessary  to 
prove  it  beyond  a  reasonable  doubt,  the  same  as  any  other 
element  of  the  crime.  Now,  the  trial  court  in  this  case 
told  the  jury,  in  the  instruction  quoted,  that  "if  they 
(the  Territory)  dio  e^ablish  to  your  satisfaction,  be- 
yond a  reasonable  doubt,  that  the  defendant  took  this 
animal  from  the  possession  of  Mr.  Ajdrina,  the  law  will 
presume  that  he  did  it  with  the  intent  to  deprive  the 
owner  of  his  property  therein."  If  this  were  the  rule, 
then,  if  the  defendant  took  the  animal,  no  matter  what 
his  intentions  were,  the  law  will  presume  that  he  did 
it  with  the  felonious  intent  to  steal  it.  That  is  not  the 
law.  Defendant  may  have  taken  the  animal  to  play  a 
joke  on  the  owner,  or  he  may  have  taken  it  for  the  purpo€K> 
of  only  temporarily  depriving  the  owner  of  it,  a«  in  the 
case  of  Mitchell  v.  Territory,  7  Okla.  527,  54  Pac.  782.  Such 
taking  is  not  stealing.  The  intent  which  must  be  pres- 
ent in  all  such  cases  would  be  lacking.  The  intent  to  de- 
prive the  owner  thereof,  and  to  appropriate  the  property, 
was  the  gist  of  the  crime;  and,  as  to  whether  or  not  such 
intent  existed,  the  jury  alone  should  have  determined. 
See  8  Am.  &  Eng.  Enc.  Law  (New  Ed.)  p.  287:  "When 
the  statement  of  the  act  itself  includes  a  knowledge  of 
the  illegality  of  the  act,  no  averment  of  knowledge  or 
bad  intent  is  necessary.  But,  wberc  an  act  becomes 
criminal  on'y  through  the  existence  of  a  specific  intent, 
such  intent  must  be  proven.  It  should  be  averred  in  the 
indictment.  And  its  existence  is  a  question  of  fact  for 
the  jury,  tinder  all  the  circumstances." 

In  the  case  of  People  v.  Soto,  53  Cal.  415,  the  defendant 
had  onterTd  a  bedroom  where  a  woman  and  her  small 


Digitized  by 


Google 


40  SUPREME  COURT  OF  OKLAHOMA. 

HufiThes  V.  Territory  of  Oklahoma. 

f  

children  were  sleeping,  after  they  had  retired  and  the 
lights  were  extinguished.  He  was  indicted  and  tried  for 
burglary.  He  had  taken  nothing  from  the  room.  The 
woman  testified  that  she  thought  he  had  entered  her  room 
for  the  purpose  of  having  sexual  intercourse  with  hen 
But,  notwithstanding  her  evidence  to  that  effect,  the  jury 
found  him  guilty  as  charged.  The  court,  on  appeal,  said 
that  the  intent  with  which  the  defendant  entered  the 
building  was  a  question  of  fact  for  the  jury,  that  the 
intent  might  be  inferred  from  all  the  surrounding  circura- 
stances  appearing  upon  the  trial,  but  that  the  weight  to 
be  given  the  facts  and  circumstance  was  a  question  for 
the  jury.  And  this  we  think  is  the  true  rule.  (People  v. 
Scotty  6  Mich.  287;  Roberts  v.  People,  19  Mich.  401.) 

In  a  case  like  the  one  under  consideration,  where  the 
defendant  cannot  be  rightfully  convicted  in  the  absence 
of  a  "felonious  intent,"  the  Teri:itory  must  establish  that 
intent  beyond  a  reasonable  doubt;  and  it  is  error  for  the 
court  to  instruct  the  jury  that  the  Territory  need  not  es- 
tablish such  intent,  but  that  it  may  be  inferred  from  the 
taking  of  personal  property.  It  is  true  that  the  jury  may 
infer  the  intent  from  the  taking,  together  with  all  of  the 
other  facts  appearing  upon  the  trial,  but  it  is  for  the  jury 
to  say  whether  such  facts  establish  the  necessary  felon- 
ious intent  to  steal;  and  the  facts  necessary  to  prove  in- 
tent vary  with  every  case.  A  given  state  of  facts  might 
prove  the  intent  to  steal  in  one  case,  beyond  a  reasonable 
doubt,  and  the  same  state  of  facts,  when  proven  against 
another  defendant,  under  similar  circumstances,  mighty 
in  the  minds  of  the  jury,  be  wholly  insufficient. 

For  the  reasons  herein  stated,  the  judgment  and  sen- 
tence are  hereby  set  aside,  and  the  case  remanded  for  a 
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new  trial;  and  the  warrden  of  the  territorial  penitentiary^ 
at  Lansing,  Kan.,  or  any  other  person  who  may  have  the 
defendant  in  his  charge  or  custody,  is  hereby  directed, 
upon  presentation  to  him  of  a  copy  of  this  opinion,  duly 
certified  by  the  clerk  of  this  court,  by  the  sheriff  of  Wash- 
ita county,  to  deliver  the  body  of  the  said  James  Hughes 
to  the  said  fthc  riff  of  Washita  county,  who  shall  confine 
him,  the  said  Hughee,  in  the  common  jail  of  said  county^ 
and  detain  him  there  to  await  another  trial,  op  until 
otherwise  discharged  according  to  law. 

Tarsney,  J.,  having  presided  in  the  court  below,  and 
Bnvford,  C.  J.,  having  been  of  counsel,  not  sitting;  all 
of  the  other  Justices  concurring. 


William  G.  Martin  v.  The  Tbrritort  of  Oklahoma. 

•    (Filed  Feb.  U.  1899.) 

1.  Statxttes— AMenf  of  Congresa^Modification  of.  An  act  of  thfr 
Territorial  le^slature  which  requires   the  ratification  of  congress 

in  order  to  make  It  valid  as  law,  after  such  ratification  cannot 
be  modified,  repealed,  or  amended  by  the  legislature  without  the 
assent   of   congress. 

2.  Probate  CovnTS—JurUtdiction.  The  probate  courts  in  Oklahoma 
have  jurisdiction  of  all  offenses,  under  the  laws  of  the  Territory^ 
not  Infamous. 


S.  Same— CHwfiwl  Cau9e».  The  Statutes  of  1895,  amendatory  of  the 
criminal  procedure  act,  did  not  effect  the  repeal  of  any  previous 
•nactment  relating  to  Jurisdiction  of  probate  courts  which  required 
and  had  received  the  ratification  of  congrress  by  congressional 
enactment. 
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.4.    Saxb— Oivil    Causes.    The    limttatlons    contahied    in    section    1562, 
Statutes  1893,  on  the  Jurisdiction  of  probate  courts,  apply  only  to 
civil  causes,  and  have  no  application  to  criminal  prosecutions. 
(Syllabus  by  the  Court.) 

Error  from  the  Probate  Court  of  Payne  County;  before  R. 
J.  Basel,  Probate  Judge. 

King  &  Hutto,  for  plaintiff  in  error. 

Harper  S.  Cunningham^  Attorney  General^  for  defendant 
in  error. 

•William  G.  Martin  was  convicted  of  criminal  libel,  and 
appeals.    Affirmed. 

Opinion  of  the  court  by 

BuRFORi>,  C.  J.:  Williapi  Q.  Martin  was  convicted  of 
criminal  libel  in  the  probate  court  of  Payne  county,  and 
appeals  to  this  court  for  relief.  The  only  questions  pre- 
sented go  to  the  jurisdiction  of  the  probate  court.  It  is 
claimed — first,  that  the  probate  court  has  no  jurisdiction 
in  criminal  causes;  second,  that  such  court  has  no  juris- 
diction of  criminal  libel. 

It  is  conceded  by  counsel  for  plaintiff  in  error  that 
section  4862,  Statutes  of  1893,  conferred  on  probate  courts 
jurisdiction  of  all  offenses  not  infamous,  and  that  this  sec- 
tion was  duly  ratified  by  act  of  congress,  and  became  as 
effective  as  if  it  was  an  original  act  of  congress.  But, 
it  is  contended  that  the  legislature,  by  the  amendment 
of  section  4862,  approved  March  8,  1895  (S?ss.  Laws  1895, 
pp.  188,  189,)  repealed  section  4862,  as  it  originally  stood 
at  the  time  of  its  ratification  by  congress,  and  that  the 
amended  section  or  subsequent  enactment  has  never  re- 
ceived the  sanction  of  congress. 
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It  is  weil  settled  that  the  legislature  of  a  tenitory  has 
no  power  to  either  extend  or  curtail  the  jurisdiction  of 
courts  which  have  been  created  and  their  jurisdiction 
defined  by  congress,  but  the  legislature  may  impose  other 
duties  and  powers  upon  the  courts,  when  the  same  do 
not  conflict  with  their  powers  as  defined  by  congress.  As 
originally  constituted,  probate  courts  in  Oklahoma  pos- 
sessed no  criminal  jurisdiction.  Section  7,  of  "Procedure 
Criminal,"  adopted  by  the  first  legislature,  among  other 
things  contains  this  provision:  "Offenses,  hot  infamous 
crimes,  all  of  which  may  be  tried  on  information  before 
county  or  probate  courts,  and  if  not  there  tried  then  be- 
fore the  district  court."  Afterwards  congress  ratified  all 
the  acts  of  the  legislative  assembly  relating  to  the  juris- 
diction of  probate  courts.  This  provision,  when  so  rati- 
fied, was  given  the  same  force  and  effeot  as  a  congress- 
ional enactment,  and  could  not  be  repealed,  amended,  or 
modified  by  the  legislature,  except  by  consent  of  con- 
gress; and  as  congress  has  never,  in  any  manner,  express- 
ed its  assent  to  the  change  as  attempted  by  the  legisla- 
tive enactment  of  1895,  it  follows  that  the  statute  of  1890, 
in  so  far  as  it  relates  to  the  jurisdiction  of  the  probate 
<ourts,  is  still  in  full  force  and  effect.  There  are  many  of 
the  provisions  in  the  1895  amendment  to  the  criminal 
procedure  act  that  relate  to  matters  of  practice  and  pro- 
cedure, and  in  these  matters  they  are  clearly  within  the 
scope  of  legislative  authority. 

We  have  not  been  cited  to  any  authority  to  the  effect 
that  the  legislature  has  power  to  repeal  a  statute  which 
liad  received  the  sanction  of  congressional  ratification, 
nor  has  our  attention  been  directed  to  any.  The  sound 
rule  would  seem  to  us  to  be  that  when  a,  legislative  en- 
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actment  requires  the  ratification  by  congress  before  it 
can  become  effective  as  a  law,  and  it  is  ratified,  then  the 
legislature  has  no  power  to  effect  its  repeal.  But,  if  a 
statute  is  within  the  legislative  power,  its  subsequent 
ratification  not  being  required  to  give  it  validity,  such  rat- 
ification would  not  prevent  the  legislature  from  changing 
such  statute,  and  this  seems  to  be  the  effect  of  the  reason- 
ing and  authorities  cited  in  Irwin  v,  Irwin,  3  Okla.  186,. 
41  Pac.  369.  "Criminal  libel,"  as  defined  by  our  statute,, 
is  not  an  infamous  crime. 

The  next  contention  is  that  the  probate  court  has  no- 
jurisdiction  of  the  offense  of  criminal  libel.  The  first 
legislature  passed  an  act  which  was  entitled:  "An  Act 
Extending  the  Jurisdiction  of  the  Probate  Court  in  Civil 
and  Criminal  Cases,  and  Prescribing  the  Procedure  There-^ 
in,  and  Providing  for  Appeals  Therefrom/'  This  act  ap- 
pears in  the  1893  Statutes  as  article  15  of  chapter  18,  and 
was  also  duly  ratified  by  act  of  congress.  Section  1,  of 
this  act  is  as  follows:  "Probate  courts  in  their  respective 
counties,  shall  in  addition  to  the  powers  conferred  upon 
them  by  the  probate  chapter  of  the  Territory,  have  and 
exercise  the  ordinary  powers  and  jurisdiction  of  justices 
of  the  peace,  and  shall,  in  civil  cases,  have  concurrent  jur- 
isdiction with  the  district  court  in  all  civil  cases  in  any 
sum  not  exceeding  one  thousand  dollars,  exclusive  of  costs, 
and  in  action  of  replevin  where  the  appraised  value  of 
the  property  does  not  exceed  that  sum,  and  the  provisions^ 
of  the  chapter  on  civil  procedure  relative  to  justices  of 
the  peace  and  to  practice  and  proceedings  in  the  district 
court  shall  apply  to  the  proceedings  in  all  civil  actions 
prosecuted  before  said  probate  courts:  provided,  that 
probate  courts  shall  not  have  jurisdiction:  First.  In  any 
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action  for  malicious  prosecution.  Second.  In  anj  acii  )n 
against  officers  for  misconduct  in  office  except  where  like 
proceedings  can  be  had  before  justices  of  the  peace. 
Third.  In  actions  for  slander  and  libel.  Fourth.  In  ac- 
tions upon  contracts  for  sale  of  real  estate.  '  Fifth.  In 
any  matter  wherein  the  titles  or  boundaries  of  land  may 
be  in  dispute,  nor  to  order  or  decree  the  partition  or  sale 
of  real  estate.'' 

This  statute,  and  section  7  of  ^Trocedure  Criminal," 
were  both  enacted  by  the  same  legislature,  both  required 
the  express  assent  of  congress  in  ord-er  to  give  them 
effect,  and  both  were  ratified  by  the  same  act  of  con- 
gress; hence  are  concurrent  statutes,  are  in  pari  mater ia, 
and  must  be  construed  together.  It  is  a  well-settled  rule 
of  statutory  construction  that  all  parts  of  a  statute  or 
of  concurrent  statutes  must  be  so  construed  as  to  giye 
effect  to  every  part  thereof,  and  without  rendering  any 
portion  inoperative,  when  the  same  can  be  done  without 
doing  violence  to  language  or  destroying  clearly-defined 
legislative  intent.  To  hold  that  the  special  provisions 
of  section  1562,  by  virtue  of  the  limitations  contained 
therein,  modify  or  repeal  in  part  section  4862,  will  violate 
the  rule,  just  stated.  By  section  4862,  it  is  clear  that  the 
legislature  intended  to  and  did  give  probate  courts  juris- 
diction of  the  oflfense  of  criminal  libel.  Did  the  same  leg- 
islature intend  to  take  away  this  jurisdiction  by  the  lim- 
itations contained  in  section  1562?  We  think  not.  Both 
sections  can  be  construed  together,  so  as  to  make  every 
part  of  each  section  effective  and  operative,  and  yet,  do 
no  violence  to  either  language  or  legislative  intent.  The 
limitation  in  section  1562  has  application  to  civil  actions 
for  libel  and  slander,  and  was  not  intended  to  apply  to 
criminal  prosecutions.     If  the  legislature  had  intended 
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to  prohibit  the  probate  court  from  entertaining  jurisdic- 
tion of  criminal  prosecutions  for  libel  and  slander,  in- 
stead of  the  fourth  subdivision  of  section  4862' reading  as 
it  does,  the  legislature  would  have  caused  it  to  read  thus: 
"Offenses  not  infamous  crimes,  all  of  which  may  be  tried 
on  information  before  the  county  or  probate  courts,  (ex- 
cept prosecutions  for  slander  and  libel,)  and,  if  not  there 
tried,  then  before  the  district  court."  This  construction 
harmonizes  all  the  provisions  of  both  statutes,  renders 
every  part  of  both  effective  and  operative,  and,  in  our 
judgment,  effectuates  the  legislative  intent.  We  have 
examined  the  record,  and  find  no  prejudicial  error.  The 
judgment  of  the  probate  court  is  affirmed,  at  the  costs 
of  the  plaintiff  in  error,  and  the  probate  court  directed 
to  take  the  necessary  steps  to  carry  said  judgment  into 
effect. 

All  of  the  Justices  concurring. 


Martin^  County  Treasurer,  et  al,  v.  Samuel  Clay   et  al. 

(Filed  Feb.  11.  1899.) 

1.  Plbadino— Jfia/oiwder  of  Partiea^Demurrer-^UoHon.  Misjoinder  of 
parties  plaintiff  is  not  a  ground  for  demurrer,  under  our  practice; 
nor  can  the  fact  that  a  plaintiff  in  a  case  where  such  proceeding 
is  not  authorixed  brings  the  action  in  his  own  name,  in  his  own 
behalf,  and  in  behalf  of  numerous  others,  whose  names  are 
Inserted  in  the  body  of  the  petition,   be  taken  advantage  of  by 

demurrer,  but  such  defects  must  be  brought  to  the  attention  of 
the  trial   court  by  an  appropriate  motion. 

2.  Taxation— 27d»ce««{ve  AsseBtment^InjunoHmi.  Where  one  seeks  to 
enjoin  the  collection  of  a  tax  on  the  ground  of  excessive  assess- 
ment, arising  from  the  action  of  a  board  of  equalization  in  Increas* 
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Ing  the  valuation  of  the  property  over  the  returned  valuation., 
plaintiff  must  allege  that  his  property  was  returned  for  assess- 
ment at  Us  true  cash  value;  and  a  petition  for  injunction  which 
simply  states  that  the  property  was  returned  at  a  certain  value, 
and  that  such  valuation  was  reasonable  and  fair,  does  not  state 
a  cause  of  action,  and  will  be  held  bad  on  demurrer. 

S.    Sajcb— Board  of  EquaHzation.    The  case  of  Wallace  v.  Bullen,  62  Pac. 
964,  €  Okla.   17,   and  cases   following  the  rule  therein  laid  down., 
are  decisive  of  the  same  proposition  involved  in  this  case. 
(Syllabus  by  the  Court.) 

Error  from  the  District  Court  of  Pottawatomie  County; 
before  J.  R.  Keaton,  District  Judge. 

W.  J.  Lockeyy  T,  O.  Cutlip  and  B.  B.  BlaUeney,  for  plain- 
tiffs in  error. 

W.  8.  Pendletofiy  for  defendants  in  error. 

Injanction  by  Samuel  Clay,  for  himself  and  fifty-five 
others,  again  the  treasurer,  sheriff,  and  board  of  county 
commissioners  of  Pottawatomie  county,  enjoining  the  col- 
lection of  taxes.  From  a  judgment  for  the  plaintiffs,  de- 
fendants bring  error;    Reversed. 

Opinion  of  the  court  by 

Tarsnkt,  J.:  On  June  13, 1896,  the  defendant  in  error 
Samuel  Clay  filed  a  petition  in  the  district  court  of  Potta- 
watomie county,  for  himself  and  fifty-five  others  named 
in  said  petition,  praying  an  injunction  against  the  plain- 
tiffs in  error,  restraining  them  from  collecting  that  por- 
tion of  the  taxes  for  the  year  1895  assessed  and  levied 
against  each  of  «aid  parties  upon  the  basis  of  the  increase 
of  assessments  arising  from  the  action  of  the  board  of 
territorial  equalization  in  raising  the  returned  values  of 
property  in  Pottawatomie  county  35  per  cent,  over  the 
valuation  thereof  returned  by  the  county  clerk  of  said 
county  to  said  board  of  equalization.    The  defendants 
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filed  a  demurrer  to  the  petition  of  the  plaintiff  on  the 
ground  that  said  "petition  did  not  state  facts  sufficient  to 
<^onstitute  a  cause  of  action."  The  demurrer  being  by 
the  court  overruled,  and  the  defendant  declining  to  plead 
further,  judgment  was  rendered  as  prayed  for  in  the  peti- 
tion ;  and  the  case  is  brought  here  by  petition  in  error. 

The  only  question  presented  is  that  arising  upon  the 
action  of  the  court  in  overruling  the  demurrer  to  the  peti- 
tion in  the  cause.  The  action  was  based  upon  the  alleged 
illegality  of  the  proceedings  of  the  territorial  board  of 
equalization  for  the  year  1895  in  raising  the  aggregate 
of  valuations  of  property  returned  from  the  several  coun- 
ties over  the  valuations  as  shown  by  the  returns  of  the 
various  county  clerks.  This  court  has  repeatedly  held, 
(and  it  is  no  lohger  an  open  question,)  that  the  board  of 
^ualization  had  authority  of  law  for  the  action  com- 
plained of,  and  that  the  increase  of  valuations  ordered  by 
them  in  the  various  counties  for  the  year  1895  was  legal, 
and  that  the  collection  of  taxes  based  thereon  would  not 
be  enjoined  on  the  ground  that  such  increase  of  valua- 
tions was  without  authority  of  law.  {Walla<!€  v.  Bullefiy  6 
Okla.  17,  52  Pac.  954;  Gay  v.  Thomas,  5  Okla.  1,  46  Pac. 
578;  Td.  [Okla.]  54  Pac.  444;  Gray  v.  Stiles,  6  Okla.  455,  49 
Pac.  1083;  Id.,  B4  Pac.  485;  Renfrew  v.  Wehh,  7  Okla.  198, 
54  Pac.  448;  Wallace  v.  Btillen,  6  Okla.  757,  54  Pac.  974 
(on  rehearing);  Weber  v.  Dillon,  7  Okla.  568  54  Pac.  894. 

In  Wallace  v,  Bullcn,  6  Okla.  17,  52  Pac.  954,  this  court, 
speaking  of  the  powers  and  functions  of  the  several 
boards  and  officers  charged  with  the  assessment  and 
equalization  of  assessments  for  the  purposes  of  taxation, 
said:  "These  several  officers  and  boards  may  be  said  to 
comprise  the  machinery  of  the  law  for  exercising  the  tax- 
ing powers  of  grovernment.    Each  must  act  within  the 
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special  scope  of  his  or  its  authority,  and,  when  so  acting, 
the  only  limitation  that  we  can  discover  to  the  combined 
authority  and  jurisdiction  of  all  is  that  their  imposition 
of  taxation  must  be  equal  and  uniform.  In  assessing 
they  must  not  fix  values  higher  than  the  true  cash  value 
of  the  property  assessed;  and  in  levying  they  muet  not 
levy  a  higher  rate  than  that  limited  by  the  law.  In  other 
words,  the  general  scope  of  the  jurisdiction  and  powers 
of  the  taxing  authorities  is  to  impose  taxation  upon  prop- 
erty assessed  at  its  true  cash  value,  and  at  a  rate  not 
exceeding  the  maximum  fixed  by  law;  and  when  the  au- 
thorities have  proceeded  and  acted  within  the  scope  of 
their  authority  as  thus  defined,  and  property  has  not  been 
valued  for  taxation  beyond  its  true  cash  value,  or  a 
greater  rate  of  taxation  levied  upon  such  value  than  that 
authorized  by  law,  the  owner  has  not  been  injured,  and 
cannot  be  heard  to  complain,  provided  his  property  has 
been  taxed  equally  and  uniformly  with  other  property  in 
the  taxing  district.'' 

In  Weber  v.  Dillon,  supra,  the  rule  was  stated  as  fol- 
lows: "The  territorial  board  of  equalization  had  power, 
in  equalizing  the  returns  of  the  several  counties  of  the 
Territory,  to  adopt  the  returns  of  any  county  which,  in  its 
judgment,  the  most  nearly  represents  the  actual  cash 
value  of  all  of  the  property  therein,  and  equalize  all  the 
other  counties  of  the  Territory,  by  either  raising  or  lower- 
ing them  to  ccnform  to  the  returns  of  the  county  adopted 
as  a  standard;  but  such  board  has  no  power  tocaise  the 
returns  of  any  county  above  the  actual  value  of  all  the 
property  therein  contained;  and  if  said  board,  in  raising 
the  total  returns  of  any  county,  raised  the  assessed  valua- 
tion of  the  property  of  any  p^son  or  persons  above  its 
actual  value,  injunction  will  lie  to  restrain  the  collection 
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of  all  taxes  based  on  the  valuation  in  excess  of  the  true 
value  thereof." 

In  Bardrick  v.  Dillon,  7  Okla.  535  54  Pac.  785,  and  in 
Weber  v.  DUlon,  just  cited,  it  was  held  that  in  an  action  of 
this  character  a  number  of  taxpayers  could  not  be  prop- 
erly joined  as  parties  plaintiff,  and  that,  if  the  question 
of  misjoinder  of  parties  is  properly  raised,  it  will  result 
in  each  party  being  required  to  file  his  separate  petition^ 
and  have  his  case  decketed  and  tried  separately;  that 
v/here  the  action  is  to  restrain  the  collection  of  a  tax, 
based  on  an  excess  of  valuation  over  the  actual  ca»h 
value  of  the  property,  each  plaintiff  must  make  proof  as 
to  the  value  of  his  own  individual  property,  and  no  other 
plaintiff  has  any  interest  in  such  case;  that  each  must 
present  a  separate  issue,  and*  a  separate  judgment  must 
be  rendered  as  to  the  assessment  of  each  plaintiff;  that 
there  can  be  no  unity  of  interest  where  a  general  judg- 
ment cannot  be  rendered,  operating  on  all  alike;  and  that 
section  265  of  the  Civil  Code  (St.  1893,  sec.  4143)  gives  no 
warrant  for  the  joining  of  several  tax  payers,  as  parties 
plaintiff,  in  one  action,  where  the  relief  sought  is  against 
assessments  in  excess  of  the  actual  cash  value  of  the  prop- 
erty. Nor  can  any  warrant  or  authority  be  found  in 
cases  of  this  character  for  one  individual  suing  in  his  own 
behalf  and  in  behalf  of  others,  where  they  are  not  regu- 
larly joined  as  parties  plaintiff,  even  though  such  joinder 
was  permissible. 

The  demurrer  in  this  case  states  only  the  special 
ground,  that  the  petition  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action ;  and  it  wa»  ruled  in  Weber  t?. 
Dillon,  supra,  and  in  Bardrick  v,  Dillon,  supra,  that  mis- 
joinder of  parties,  under  our  Code  is  not  a  ground  of  de- 
murrer, but  must  be  raised  in  some  other  manner.    Nor 
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IB  the  want  of  anthoritj  in  the  party  named  as  plaintiff 
to  Bne  in  behalf  of  othere,  and  make  them  parties  to  the 
record,  nnder  oup  Code,  a  ground  of  demurrer.  There- 
fore, in  determining  this  case,  we  must  determine  it  upon 
the  single  question  whether,  as  between  the  plaintiff  Clay 
and  the  defendants,  the  petition  states  facts  sufficient  to 
constitute  a  cau49e  of  action.  The  allegations  as  to  the 
illegality  of  the  proceedings  of  the  board  of  equalization, 
in  so  far  as  they  relate  to  the  general  powers  of  the  board, 
do  not  state  a  cause  of  action ;  and  if  his  petition,  as  the 
petitions  in  Bardrick  v.  Dillon  and  Weber  v.  Dillon  had  al- 
leged that  his  property  had  been  assessed  or  valued  by 
the  assessor  and  local  boards  of  equalizatione  at  its  true 
carfi  yalue,  and  by  the  action  of  the  territorial  board  of 
equalization  such  true  cash  value  had  been  increased  35 
per  cent.,  or  any  other  amount,  a  cause  of  action  would 
have  been  stated.  The  only  allegation  in  plaintiff's  peti- 
tion in  relation  to  the  value  of  his  property  is  that  he 
returned  his  personal  property  to  the  assessor,  with  a 
valuation  of  {5,000;  that  such  valuation  was  not  changed 
by  the  €Lssecnor,  by  the  township  board  of  equalization, 
or  by  the  county  board  of  equalization;  that 
the  valuation  placed  on  said  property  by  him  when 
the  same  was  rendered  to  said  assessor  was  a  reasonable 
and  fair  valuation.  This  is  not  an  allegation  that  it  waa 
returned  at  its  true  cash  value,  and  therefore  plaintiff  has 
not  brought  himself  within  the  rule  of  the  cases  above 
cited,  90  as  to  make  his  petition  good  against  a  demur- 
rer. The  allegations  of  the  petition  that  others  of  the 
parties  on  whose  behalf  he  sought  to  maintain  the  action 
had  returned  money  for  taxation,  and  that  the  value 
thereof  was  by  the  action  of  the  board  of  equalization  in- 
creased 35  per  cent.,  cannot  aid  his  cause  of  action.    Had 
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the  parties  themselves  individually  brought  action  to  re- 
lieve from  an  excessive  valuation  of  money  returned,  they 
could  recover,  but  he  cannot  maintain  their  action  for 
them.  There  being  no  other  allegations  in  the  petition 
which  state  any  sufficient  cause  of  action,  we  must  hold 
that  the  court  below  erred  in  overruling  the  demurrer  to 
this  petition. 

The  judgment  of  the  court  below  is  reversed,  and  the 
cause  remanded,  with  instructions  to  the  district  court 
to  set  aside  the  order  overruling  the  demurrer,  and  to 
eustain  the  same,  and  to  permit  such  other  proceedings 
in  this  cause  as  may  be  in  accordance  with  the  views  here- 
in expressed. 

McAtee,  J.,  not  sitting;  all  the  other  Justices  concur- 
ring. 


Fred  Horn  v.  The  Territory  of  Oklahoma. 

(FJled   Feb.   11,   1899.) 

Mv'RDKn—Svidenoe—Bufficiencih-'Reasonahle  D9uJ>t.  When  a  defendant 
Is  being  prosecuted  for  murder,  he  is  not  required  to  reasonably 
account  for  all  of  the  facts  and  circumstances,  to^rether  with  all 
the  direct  evidence  in  the  case,  relied  upon  by  the  Territory 
to  secure  a  conviction,  upon  some  theory  consistent  with  his 
innocence.  If  there  Is  a  reasonable  doubt  as  to  his  crullt,  without 
explaining:  any  fact  or  circumstance  relied  upon  by  the  Territory, 
he  should  be  acquitted;  or,  if  the  explanation  of  one  or  more  facts 
raises  a  reasonable  doubt  sus  to  his  eruilt,  he  must  be  acquitted, 
without  explainlngr  all  the  facts  and  circumstances  relied  upon 
by  the  Territory. 

Instructions— PrMiimpWoii—^rror.  A  defendant  Is  presumed  to  be 
innocent  until  he  is  proven  eruilty  beyond  a  reasonable  doubt; 
and  it  is  error  for  a  trial  court  to  instruct  the  jury  that:  "The 
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moment  you  are  reasonably  convinced  that  the  evidence  In  this 
case  Is  sufficient  to  overcome  that  presumption  (referringr  to  the 
presumption  of  innocence,)  it  should  thereafter  cease  to  influence 
your  mind." 
(Syllabus  by  the  Court.) 

Error  from  the  District  Court  of  Camdian  County;  before 
J.  C.  Tarsneyj  District  Judge. 

John  I.  Dixie  and  C.  0.  Blake,  for  plaintiff  in  error. 

Harper  8.  Cunningham,  Attorney  General,  and  F,B. 
Duke,  County  Attorney,  for  defendant  in  error. 

Fred  Horn  was  conyicted  of  murder,  and  appeals.  Re- 
versed. 

Opinion  of  the  court  by 

BuRWELL,  J.:  The  appellant,  Fred  Horn,  was  indict*- 
ed,  with  Jackson  A.  Coulter  and  H.  K.  Coulter,  in  the  dis- 
trict court  of  Washita  county,  for  the  crime  of  murder; 
and  appellant  was  granted  a  separate  trial.  A  change  of 
venue  was  then  taken  to  Canadian  county,  and  a  trial 
had,  which  resulted  in  a  verdict  of  guilty,  and  his  pun- 
ishment was  fixed  at  life  imprisonment  in  the  territorial 
penitentiary.  After  judgment  and  sentence,  he  appealed 
to  this  court. 

I.  Error  is  assigned  to  the  giving  of  instruction  No. 
10,  which  is  as  follows: 

"You  are  further  instructed  that  while  you  must  be 
convinced  of  the  guilt  of  the  defendant  from  the  evi- 
dence, beyond  a  reasonable  doubt,  in  order  to  warrant  a 
conviction,  still  the  proof  need  not  be  by  the  direct  evi- 
dence of  persons  who  saw  the  offense  committed.  The 
acts  constituting  the  crime  may  be  proved  by  circum- 
stances, or  by  other  competent  evidence  than  the  testi- 
mony of  eye-witnesses.  You  are  instructed  that  circum- 
stantial evidence  is  legal  and    competent    in  criminal 
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cases;  and  if  it  is  of  such  a  character  as  to  exclude  every 
reasonable  hypothesis  other  than  that  the  defendant  is 
guilty,  it  is  entitled  to  the  same  weight  as  direct  testi- 
mony. What  is  meant  by  ^circumstantial  evidence/  in 
criminal  cases,  is  the  proof  of  such  facts  and  circum- 
stances connected  with  or  surrounding  the  commission  of 
the  crime  charged  as  tend  to  show  the  guilt  or  innocence 
of  the  defendant  and  if  these  facts  and  circumstances 
are  sufficient  to  satisfy  the  jury  of  the  guilt  of 
the  defendant,  beyond  a  reasonable  doubt,  then  such 
evidence  is  sufficient  to  authorize  you  in  finding  a  ver- 
dict of  guilty.  You  are  instructed,  as  a  matter  of  law, 
that  where  a  conviction  for  a  criminal  offense  is  sought 
upon  circumstantial  evidence  alone,  or  in  connection 
with  direct  testimony,  the  Territory  must  not  only  show, 
by  a  preponderance  of  evidence,  that  the  alleged  facts 
and  circumstances  are  true,  but  they  must  be  such  facts 
and  circumstances  as,  when  standing  alone,  or  taken  in 
connection  with  the  direct  testimony  presented,  are  ab- 
solutely incompatible,  upon  any  reasonable  hypothesis, 
with  the  innocence  of  the  accused,  and  incapable  of  ex- 
planation, upon  any  reasonable  hypothesis,  other  than 
that  of  the  guilt  of  the  defendant;  and,  in  this  case,  if 
all  the  facts  and  circumstances,  together  with  all  the 
direct  evidence  in  the  case  relied  upon  by  the  Territory 
to  secure  a  conviction,  can  be  reasonably  accounted  for 
upon  any  theory  consistent  with  the  innocence  of  the 
defendant,  then  the  jury  should  acquit  him." 

An  instruction  very  similar  to  the  one  above  was  pass 
ed  upon  by  this  court  in  the  case  of  Dossett  v.  U.  8. 
8  Okla.  591,  41  Pac.  608.  The  instruction  in  that  case, 
or,  rather,  the  latter  part  of  the  instruction,  was  in  the 
following  language:  "And  in  this  case,  if  the  jury  find 
from  the  evidence  that  all  the  circumstances  relied  upon 
by  the  prosecution  for  a  conviction  will  as  well  apply  to 
another  person  as  to  the  defendant,  or  if  they  are  recon- 
cilable by  any  reasonable  hypothesis  other  than  that 
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of  the  defendant's  guilt,  or  if  they  do  not  satisfy  the 
mind  of  the  jury,  beyond  any  reasonable  doubt,  of  the 
guilt  of  the  defendant,  then  he  cannot  be  legally  con- 
victed, and  you  must  acquit  him.''  In  that  case  the  court 
said:  "The  courts  have  universally  held,  that,  in  order 
to  warrant  a  conviction  ujjon  circumstantial  evidence, 
each  material  fact  must  be  proven  by  competent  evi- 
dence beyond  a  reasonable  doubt,  and,  if  there  is  any 
doubt  upon  a  single  material  question,  the  defendant 
should  be  acquitted.  If  this  is  the  law,  it  has  been  in- 
correctly stated  in  this  instruction;  for  under  it,  unless 
the  jury  could  say  that  all  the  circumstanc?s  r.^lied  upon 
by  the  prosecution  for  a  conviction  could  be  reconciled 
with  the  defendant's  innocence,  the  fact  that  a  portion 
of  them  might  have  been  so  reconciled  availed  him  noth- 
ing with  the  jury," — citing  authorities.  That  part  of  the 
instruction  which  tells  the  jury  that,  "In  this  case,  if 
all  the  facts  and  circumstances,  together  with  all  the 
direct  evidence  in  the  case,  relied  upon  by  the  Territory 
to  secure  a  conviction  can  be  reasonably  accounted  for 
upon  any  theory  consistent  with  the  innocence  of  the 
defendant,  then  the  jury  should  acquit  him,"  was  pre- 
judicial to  the  defendant,  for  the  reason  that  it  threw 
upon  him  the  necessity  of  reasonably  accounting  for 
"all"  the  facts  and  circumstances,  together  with  "all'' 
the  direct  evidence,  relied  upon  by  the  Territory  to  se- 
cure a  conviction,  upon  some  theory  consistent  with  his 
innocence. 

The  law  only  requires  the  defendant  to  raise  a  reason- 
able doubt  as  to  his  guilt.  If  he  does  this  he  should  be 
acquitted.  Again,  the  court  by  this  instruction  assumes 
that  the  Territory  has  made  out  its  case  beyond  a  reas- 
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onable  doubt.  This  is  for  the  jury  to  determine.  But, 
even  if  that  were  true,  all  the  defendant  had  to  do,  was 
to  explain  enough  of  the  facts  and  circumstances  to  raise 
a  reasonable  doubt  as  to  his  guilt.  If  a  satisfactory  ex- 
planation of  one  of  the  facts  or  circumstances  relit d 
upon  by  the  Territory  to  secure  a  conviction  were  suf- 
ficient to  raise  a  reasonable  doubt  as  to  his  guilt,  he 
need  go  no  further.  He  did  not  have  to  explain  "alF^ 
the  facts  and  circumstances  proven  by  the  Territory 
upon  a  theory  consistent  with  his  innocence.  It  might 
be  said  that  the  court  had  reference  to  any  explanation 
that  the  jury  could  find,  and  not  to  any  explanations 
by  the  defendant.  That,  however,  would  make  no  dif- 
ference, for  the  jury  did  not  have  to  find  a  reasonable 
explanation  for  "all"  the  facts  and  circumstances,  in 
order  to  acquit.  If  any  one  fact  or  circumstance  nec- 
essary to  convict  defendant  could  be  reasonably  account- 
ed for  by  the  jury  upon  the  theory  of  defendant's  inno- 
cence, he  should  have  been  acquitted;  that  is,  if  any  one 
fact,  proven  on  the  trial,  which  was  absolutely  necessary 
to  fasten  the  crime  upon  the  defendant,  could  be  reas- 
onably explained  by  the  jury,  consistent  with  his  inno- 
cence, in  view  of  all  the  other  facts  and  circumstances 
in  the  case,  he  should  have  been  acquitted,  even  if  the 
jury  were  unable  to  find  a  reasonable  explanation,  con- 
sistent with  his  innocence,  of  "all"  of  the  other  facta 
and  circumstances  proven  against  him. 

II.  Our  attention  is  also  directed  to  instruction  No* 
17,  the  latter  part  of  which  is  as  follows:  "It  is  because 
men  do  not  generally  violate  penal  codes  that  the  law 
presumes  every  man  innocent,  but  some  men  do  trans- 
gress it,  and  therefore  evidence  is  received  tp  repel  that 
presumption.    The  moment  that  you  are  reasonably  con- 
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vinced  that  the  evidence  in  this  case  ia  sufficient  to  over- 
come that  presumption,  it  should  thereafter  cease  to  in- 
fluence your  mind."  The  jury  in  this  instruction  are  ad- 
vised that,  "The  moment  you  are  reasonably  convinced 
that  the  evidence  in  this  case  is  sufficient  to  overcome 
that  presumption,  it  should  thereafter  cease  to  influence 
your  mind."  This-  instruction  is  objectionable  because 
it  fixes  the  degree  of  evidence  necessary  to  overcome 
the  presumption  of  innocence  too  low.  "Reasonably  con 
vinced"  is  all  that  the  instruction  requires.  "Reason 
ably*^  is  defined  a«  follows:  "In  a  reasonable  manner 
consistently  with  reason;  not  extravagantly  or  excess 
ively;  tolerably,  moderately;  in  a  moderate  degree ^ 
fairly."  The  language  "reasonably  convinced,"  conveys 
the  same  meaning  as  "moderately  convinced,"  "fairly 
convinced,"  or  "convinced  in  a  moderate  degree."  The 
word  "reasonably"  restricts  the  meaning  of  the  word 
"convinced"  so  that,  the  moment  the  jury  are  convinced 
in  a  moderate  degree  that  the  evidence  is  sufficient  to 
overcome  the  presumption  of  innocence,  it  (the  presump- 
tion of  innocence)  shall  cease  to  thereafter  control 
their  actions.  "A  defendant  in  a  criminal  action 
is  presumed  to  be  innocent  until  the  contrary 
is  proved,  and  in  case  of  a  reasonable  doubt  as  to 
whether  his  guilt  is  satisfactorily  shown,  he  is  entitled 
to  be  acquitted."  (St.  Okla.  1893,  Sec.  5201.) 

The  evidence  of  the  first  witness  for  the  Territory 
might  be  sufficient  to  "reasonably"  overcome  the  pre- 
sumption of  the  defendant's  innocence.  If  so,  from  that 
very  moment  during  the  remainder  of  the  trial  the  de- 
fendant would  stand  stripped  of  his  legal  presumption. 
That  would  not  do.  Our  statutes  prohibit  the  jury  from 
forming  or  expressing  an  opinion  until  the  case  is  finally 
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«ubmitted  to  them  for  their  consideration.  No  matter 
how  strong  the  evidence  may  be  against  the  defendant, 
the  law,  by  reason  of  the  presumption  of  the  defendant's 
innocence,  prohibits  the  jury  from  forming  any  opinion 
as  to  his  guilt  or  innocence  until  after  the  case  is  finally 
submitted.  In  a  criminal  case,  a  defendant  is  presumed 
to  be  innocent  until  he  is  proven  guilty,  by  competent 
evidence,  beyond  a  reasonable  doubt,  and  this  presump- 
tion never  ceases  during  the  trial.  A  defendant's  friends 
may  forsake  him;  but  the  presumption  of  his  innocence, 
never.  It  is  present  throughout  the  entire  trial,  and, 
when  the  jury  go  into  their  room  to  deliberate,  the  ''pre- 
sumption of  innocence"  goes  in  with  them,  protesting 
against  the  defendant's  guilt.  And  it  is  only  after  the 
jury  have  given  all  the  evidence  in  the  case,  a  full, 
fair,  and  impartial  consideration,  and  have  been  able  to 
find,  beyond  a  reasonable  doubt,  that  the  defendant  is 
guilty  as  charged,  that  the  presumption  of  innocence 
leaves  him.  The  case  of  Dosse  t  v.  U.  S.  supra,  is  decisive 
of  the  question  presented  in  the  first  instruction  dis- 
cussed, and  we  think  that  the  last  one  considered  is  also 
prejudicial  to  the  rights  of  the  defendant,  in  that  it  fails 
to  exact  from  the  jury  due  regard  for  the  presumption 
of  the  defendant's  innocence. 

For  the  reasons  herein  stated,  the  judgment  and  sen- 
tence of  the  trial  court  are  hereby  reversed,  vacated, 
and  set  aside,  and  a  new  trial  granted;  and  the  warden 
of  the  territorial  penitentiary  at  Lansing,  Kan.,  or  any 
other  person  who  may  have  the  defendant  in  charge,  on 
presentation  of  a  copy  of  this  opinion,  duly  certified  by 
the  clerk  of  this  court,  by  the  sheriff  of  Canadian  county, 
is  hereby  directed  to  deliver  the  body  of  said  Fred  Horn 
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to  him,  the  said  sheriff  aforesaid,  Who  fihall  confine  said 
defendant  in  the  common  jail  of  Canadian  county,  there 
to  await  another  trial,  unless  otherwise  discharged  ac- 
cording to  law. 

Tarsney,  J.,  having  presided  in  the  court  below,  and 
Burford,  C.  J.,  not  sitting;  all  the  other  Justices  con- 
curring. 


H.  H.  Hyde  v.  The  Territory  op  Oklahoma. 

(Piled   Feb.   U,   1899.) 

1.  Case-Made— JffMf  Comprise  all  the  Record.  The  origrinal  case-made 
In  a  criminal  cause  should  contain  all  of  the  record  and  proceed- 
ingrs  of  the  trial  court  necessary  to  enable  the  appellate  court 
to  truthfully  and  intelli^rently  review  the  errors  complained  of. 
The  court  Is  entitled  to  the  whole  of  the  record  relating  to  alleged 
errors  complained  of.  whether  It  be  in  favor  of  or  against  the  com- 
plaining   party. 

2.  Statutes— CHminoJ  Code—ConatrucHon,  Section  7,  art.  16,  eh.  68, 
statutes  Oklahoma  1893,  amendatory  of  the  Criminal  Code,  and 
which  provides  for  presenting  a  cause  to  the  supreme  court  for 
review  by  "case-made,"  is  not  an  adopted,  but  an  original  act, 
and  Is  a  departure  in  criminal  procedure,  and  should  be  so  con- 
strued as  to  effectuate  its  purposes;  that  is,  to  provide  a  cheap, 
speedy,  and  brief  method  of  taking  an  appeal,  without  depriving 
the  appellate  court  of  the  power,  which  has  always  existed,  to 
require  omitted  portions  of  a  record  to  bo  brought  before  it  by 
transcript. 

t.  BxuK—PreaumpUon.  The  construction  given  a  similar  provision 
In  the  Civil  Code  Is  not  applicable  to  the  Criminal  Code,  for  the 
reason  that  in  civil  causes  all  presumptions  are  in  favor  of  the 
regularity  of  the  procedings  In  the  trial  court,  and  error  must 
be  made  to  affirmatively  appear  before  a  cause  will  be  reversed, 
while  in  criminal  causes  the  presumptions  are  In  favor  of  the 
accused,    rather  than  in  favor  of  the  regularity  of  the  proceedings. 
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and  a  cause  will  be  reversed  unless  It  affirmatively  appears  that 
all  thinsrs  required  to  be  done  were  regularly  done  and  recorded. 

4.  AppbaIj— Case-Made— Amendment^Transcript.  Where  a  case-made  in- 
a  criminal  prosecution  fails  to  embrace  all  the  material  parts  of  the 
record  of  the  proceedings  of  the  trial  court  necessary  to  a  proper 
and  intelligent  review  and  disposition  of  the  errors  complained  of, 
and  it  is  made  to  appear  to  this  court  that  such  record  actually 
exists  this  court  will  permit  the  case-made  to  be  supplemei^ted  by 
a  transcript  of  such  parts  "of  the  record  as  are  omitted,  to  the 
end  that  the  whole  record  upon  which  the  cause  Is  reviewed  may 
be  made  to  disclose  the  whole  truth. 

6.  Record— Diifiet  of  Attorneys.  It  is  not  consonant  with  sound  pro- 
fessional ethics  that  an  attorney  of  this  court  should  brin^  up 
a  case  upon  an  abridged  record,  and  then  insist  upon  a  reversal 
of  Lhe  cause,  because  of  the  parts  omitted,  when  he  has  knowledge 
of  the  fact  that  a  truthful  and  complete  record  would  disclose 
no  grounds  for  complaint.  It  is  the  duty  of  counsel  to  see  that 
no  falsehood  or  deception  is  practiced  upon  the  court,  and  that 
the  court  is  properly  put  in  possession  of  all  matters  of  fact  or 
law,  within  the  knowledge  of  counsel,  which  are  necessary  to  a 
rightful  disposition  of  the  matter  before  it.  We  deplore  that 
state  of  professional  morals  which  will  prompt  an  attorney  of 
this  court  to  seek  an  advantage  for  his  client  by  an  imposition 
upon  the  court  of  a  record  which  discloses  apparent  errors  which 
do  not  in  fact  exist.  A  proper  regard  "for  professional  duty  would 
prompt  a  disclaimer  of  any  such  purposes,  and  a  waiver  of  such, 
apparent  errors. 
(Syllabus  by  the  Court.) 

Error  from  the  District  Court  of  Woods  County;  lefore  Jno, 
L,  McAtee,  District  Judge, 

Sample  d  Noah,  for  plaintiff  in  error. 

Harper  8,  Cunningham,  Attorney  General,  and  W.  J. 
Roberts^  County  Attorney,  for  defendant  in  error. 

H.  H.  Hyde  was  convicted  of  felonious  assault,  and 
brings  error.    Motion  to  submit  case  with  transcript  of 
record  granted. 
Opinion  of  the  court  by 

BuRFORD,  C.  J.:    The  plaintiff  in  error  was  tried  and 
convicted  in  the  district  court  of  Woods  county  for  the 
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crime  of  felonious  assault.  From  the  judgment  of  convic- 
tion he  apx>ealed  to  this  court,  and  presentfl  his  case  on  pe- 
tition in  error  and  a  case-made.  He  urges  as  one  of  the 
grounds  for  reversal  of  the  judgment  against  him  that  the 
record  as  presented  to  this  court  fails  to  show  that  he 
was  present  in  court  at  various  steps  during  the  trial, 
such  as  impaneling  the  jury,  return  of  the  verdict,  and 
discharge  of  the  jury.  The  question  now  under  considera- 
tion is  presented  by  a  motion  made  by  counsel  for  the 
Territory  to  supplement  the  case-made  by  a  transcript  of 
the  record  of  the  proceedings  in  said  cause,  as  is  shown 
by  the  journals  of  the  trial  court.  Thi«  motion  is  accom- 
panied by  copies  of  portions  of  the  journal,  which,  while 
in  no  way  contradicting  any  statement  or  recital  in  the 
case-made,  supply  the  omission  in  the  caee-made,  and 
show  that  the  prisoner  was  present  at  every  step  during 
the  trial  when  his  presence  was  required.  If  the  case- 
made  is  allowed  to  be  supplemented  by  the  transcript,  the 
record  as  a  whole  will  show  that  thore  is  no  foundation 
for  the  contention  that  the  defendant  was  tried,  or  that 
any  proceedings  were  had  against  him,  in  his  absence.  It 
is  contended  by  counsel  for  the  Territory  that  the  cause 
^ould  not  be  decided  upon  a  defective  record,  and  that 
no  injury  can  be  done  the  plaintiff  in  error  by  having  the 
record  in  this  court  disclose  the  whole  truth.  On  the 
other  hand,  counsel  for  plaintiff  in  error  insist  that  when 
the  case-made  is  served,  settled,  and  signed,  it  becomes 
conclusive,  and  it  cannot  afterwards  be  amended,  supple- 
mented, or  in  any  manner  changed. 

This  is  no  new  question  in  our  civil  procedure.  It  has 
been  repeatedly  and  uniformly  held,  both  by  this  court 
and  by  the  supreme  court  of  Kansas,  that  a  case-made 
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cannot  be  altered,  amended,  or  supplemented  after  it  has 
been  duly  served,  settled,  and  signed.  {Lewis  v.  Linscott, 
37  Kan.  379,  15  Pac.  15S;Railroad  do.  v,  Anderson^  [Kan. 
App.]  49  Pac.  108;  Board  of  Comers  of  Cloud  Co.  v.  Citizens' 
Nat.  Bank  of  Concordia^  [Kan.  App.]  51  Pac.  55;  Lodge  v. 
Furman,  6  Okla.  649,  52  Pac.  932.) 

But  the  question  is  a  new  one  in  our  criminal  proceed- 
ure,  and  has  not  heretofore  been  passed  upon  by  this 
court.  Our  Criminal  Code,  with  a  few  modifications,  was 
originally  adopted  from  the  Dakota  statutes.  The  article 
on  appeals  was  one  of  the  interpolations,  and  was  prob- 
ably copied  from  the  Iowa  Code.  Prior  to  its  amendment, 
it  provided  that  the  plain tiif  in  error  should  file  with  the 
clerk  of  the  supreme  court  seven  printed  abstracts  of  the 
record,  and  the  «ourt  could,  when  it  deemed  it  necessary, 
order  up  a  complete  transcript  of  the  entire  record.  This 
system  was  extremely  complicated,  burdensome,  and  ex- 
pensive, and  occasioned  much  dissatisfaction  with  both 
bench  and  bar.  To  remedy  these  evils,  and  provide  a 
more  speedy,  brief,  and  lees  expensive  method  of  perfect- 
ing appeals,  the  legislature,  in  1893,  amended  section  7  of 
article  16  of  chapter  68,  entitled  "Procedure  Criminal," 
relating  to  the  manner  of  making  a  record  for  apj)eal  in 
a  criminal  cause.  That  portion  of  the  amended  section 
applicable  to  the  question  under  consideration  is  as  fol- 
lows: 

"A  pariy  desiring  to  have  any  judgment  or  order  of 
the  district  court,  or  probate  couri:  or  a  judge  thereof 
reversed  by  the  supreme  court,  may  make  a  case  contain- 
ing a  statement  of  so  much  of  the  proceedings  and  evi- 
dence or  other  matters  in  the  action  as  may  be  necessary 
to  present  the  errors  complained  of  to  the  supreme  court. 
The  case  so  made,  or  a  copy  thereof,  shall,  within  thirty 
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days  after  the  judgment  or  order  is  entered,  be  servni 
upon  the  opposite  party,  or  his  attorney,  who  may,  within 
three  days  thereafter,  suggest  amendments  thereto  in 
writing,  and  present  the  same  to  the  party  making  the 
case,  or  his  attoi'ney.  The  case  and  amendments  shall  be 
and  cause  it  to  be  attested  by  the  clerk  or  the  probate 
judge,  and  the  seal  of  the  court  to  be  thereto  attached,  it 
shall  then  be  filed  with  the  papers  in  the  case.  Such  orig- 
inal case-made  shall  be  filed  with  the  petition  in  error. 
The  exceptions  stated  in  a  case-made  shall  have  the  same 
effect  as  if  they  had  been  reduced  to  writing,  allowed  and 
signed  by  the  judge  at  the  time  they  were  taken.  The 
court  or  judge  may,  upon  good  cause  shown,  extend  the 
time  for  making  a  case  and  the  time  within  which  the  case 
may  be  served;  and  may  also  direct  notice  to  be  given  of 
the  time  when  a  case  may  be  presented  for  settlement 
after  the  same  has  been  made  and  served,  and  the  amend- 
ments suggested,  which  when  so  made  and  presented  shall 
be  settled,  certified  and  signed  by  the  judge  who  tried  the 
case;  and  the  case  so  settled  and  made  shall  thereupon 
be  filed  with  the  papers  in  the  cause.  And  in  all  causes 
heretofore  or  hereafter  tried,  when  the  term  of  oifice  of 
the  trial  judge  shall  have  expired,  or  may  hereafter  expire 
before  the  time  fixed  for  making  or  settling  and  signing 
a  case,  it  shall  be  his  duty  to  certify,  sign  or  settle  the 
case  in  all  respects  as  if  his  term  had  not  expired;  and 
if  no  amendments  are  suggested  by  the  opposing  party,  as 
above  provided,  said  case  shall  be  taken  as  true  and  con- 
taining a  full  record  of  the  cause  and  certified  accord- 
ingly.'^ 

This  provision  is  new  in  criminal  procedure.  It  is  not 
an  adopted  statute,  as  it  does  not  appear  in  any  other 
criminal  code  that  we  have  been  able  to  find.  It  is  an 
original  act,  and  must  be  construed  so  as  to  harmonize 
with  the  other  provisions  of  our  criminal  procedure,  and 
to  effectuate  the  purposes  for  which  it  was  intended. 

The  ca«e-made  is  intended  to  serve  the  purpose  of  both 
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n  bill  of  exceptions  and  transcript.  Matters  of  reco-rd 
may  be  copied  into  the  case,  and  matters  not  properly  a 
X>apt  of  the  record  may  be  brought  into  the  record  by  In- 
•  corporating  them  into  the  case.  When  the  case  is  made, 
served,  settled,  signed,  and  filed,  it  should  be  given  the 
same  effect,  and  entitled  to  the  same  credit,  as  a  bill  of 
exceptions.  It  has  always  been  the  rule  that,  where  a 
transcript  failed  to  embrace  all  the  record  necessary  to  a 
full  presentation  of  the  errors  complained  of,  a  writ  of 
certiorari  would  issue  to  the  trial  court,  to  bring  up  a 
full  and  complete  record.  Is  there  any  reason  that  this 
rule  should  now  be  changed  because  of  the  fact  that  a  dif- 
ferent method  has  been  adopted  for  preserving  and  com- 
pleting the  record  for  appeal?  Of  course,  if  this  question 
was  presented  in  a  civil  case,  we  should  regard  it  as  set- 
tled, and  not  open  for  inquiry.  The  similar  provision  in 
our  Civil  Code  was  adopted  from  Kansas,  where  the 
courts  of  that  state  had  given  it  a  settled  construction  by 
a  long  list  of  adjudications,  and  we  followed  those  decis- 
ions, and  adopted  the  same  construction.  But  the  rea- 
sons that  exist  for  the  rule  adopted  in  civil  causes  do  not 
apply  to  criminal  cases.  In  the  trial  of  a  civil  case,  once 
jurisdiction  of  the  person  and  subject-matter  is  obtained 
all  presumptions  are  in  favor  of  the  regularity  of  the  pro- 
ceedings, and  in  the  absence  of  any  record  an  appellate 
court  will  presume  that  all  intermediate  steps  up  to  final 
judgment  were  properly  taken,  and  that  the  trial  court 
did  everything  that  was  necessary  to  be  done  to  sustain 
the  judgment.  In  order  to  avail  one's  self  of  any  error  in 
the  proceedings,  it  must  be  made  to  affirmatively  appear 
by  bill  of  exceptions  or  casemade  that  the  action  com- 
plained of  was  actually  not  done,  or,  if  done,  that  it  was 
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not  properly  done.  No  mere  omission  in  the  record  will 
be  sufficient  to  base  error  upon. 

In  a  criminal  cause  the  contrary  rule  prevails.  The 
presumptions  are  in  favor  of  the  prisoner,  and,  in  order  to 
a  legal  conviction,  the  law  requires  that  he  shall  be  pres- 
ent at  every  stage  during  the  trial  when  any  proceedings 
are  bad  or  taken  affecting  his  substantial  rights,  and  the 
law  further  requires  that  the  record  shall  affirmatively 
show  his  presence  in  <K)urt  during  his  trial.  No  presump- 
tions are  entertained  in  favor  of  the  regularity  of  the  pro- 
ceedings, except  in  minor  details,  and  in  rulings  on  mat- 
ters of  law  only.  The  supreme  court  of  the  United 
States,  in  Lewis  v.  U.  8.,  146  U.  S.  370, 13  Sup.  Ot.  136,  ap- 
provingly quoted  the  rule  laid  down  in  Dyson  v.  State,  26 
Mi«s.  362,  to  this  effect:  "It  is  a  well-settled  rule  that 
nothing  can  be  presumed  for  or  against  a  record  except 
what  appears  substantially  upon  its  face,  so  far  as  ref- 
erence is  had  to  these  indispensable  requisites  necessary 
to  the  validity  of  the  record  bb  a  judicial  proceeding." 
These  requisites  are  such  as  the  jurisdiction  of  the  parties 
and  subject-matter,  that  a  cause  was  made  up 
for  trial,  that  a  jury  was  sworn  to  try  the 
cause,  that  a  verdict  was  returned,  and  judgment  rend- 
ered, and  that  the  accused  was  present  at  each  step  dur- 
ing the  trial  of  the  cause.  The  presumption  of  innocence 
with  which  the  law  surrounds  one  charged  with  crime  is 
deemed  of  sufficient  weight  to  over-balance  all  presump- 
tions of  regularity  on  the  proceedings  of  the  court  during 
his  trial,  and,  if  the  record  of  such  proceedings  omits  any 
of  the  requisites,  such  omissions  will  prove  fatal  to  a 
judgment  of  conviction. 

There  is  a  conflict  of  authority  as  to  just  what  steps 
may  be  taken  in  the  absence  of  one  accused  of  a  crime; 
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and  as  to  what  proceedings  may  be  had  in  his  absence  we 
do  not  here  attempt  to  decide,  or  express  an  opinion. 
Under  the  practice  as  it  prevailed  in  this  Territory  prior 
to  the  amendment  of  1893,  the  court  had  the  right  at  any 
time  to  direct  the  clerk  of  the  trial  court  to  send  up  a 
complete  transcript,  whenever  it  was  necessary  to  an  intel- 
ligent determination  of  the  errors  complained'  of. 

The  provision  for  making  a  record  for  the  supreme 
court  by  a  case-made  changes  the  general  rule  of  practice, 
and  permits  *he  complaining  party  to  prepare  liis  own 
record,  and  to  present  only  so  much  of  the  proceedings  as 
are  necessary  to  disclose  the  errors  complained  of,  the 
only  restriction  being  that  he  must  present  all  that  por- 
tion of  the  record  of  the  proceedings  and  evidence  that 
may  be  necessary  for  a  proper  review  of  the  errors  com- 
plained of.  He  is  not  required  to  present  a  full  or  com- 
plete record,  nor  is  he  required  to  copy  pleadings,  papers, 
motions,  or  journal  entries  in  full,  but  may  present  a  state- 
ment  of  fact  embracing  such  matters  as  he  desires  to  pre- 
sent to  the  appellate  court;  but  in  doing  this  the  provi- 
sion in  the  statute  should  never  be  lost  sight  of,  that  "a 
party  may  make  a  case  containing  a  statement  of  so  much 
of  the  proceedings  and  evidence  or  other  matters  in  the 
action  as  may  be  necessary  to  present  the  errors  com- 
plained of."  This  provision  cannot  be  held  to  mean  that 
one  may  bring  up  a  portion  of  the  record,  and  omit  por- 
tions which  embrace  important  requisites,  and  base  an  as- 
signment of  error  upon  such  omission. 

This  court  cannot  adopt  such  a  construction  of  a  prac- 
tice statute  as  will  enable  parties  to  practice  a  fraud  and 
deception  on  the  court  by  bringing  up  a  partial  record  by 
case-made  in  a  criminal  cause,  and  then  assign  error  on 
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the  omissions  caused  by  their  own  acts.  In  every  ca«e  the 
court  is  entitled  to  have  the  record  before  it  speak  the 
truth,  and  present  the  whole  truth.  One  accused  of  crime 
18  entitled  to  every  safeguard  that  the  law  throws  around 
one  in  such  unfortunate  condition,  and  to  have  all  his 
rights  sacredly  guarded;  and  the  courts  which  are  re- 
quired to  pass  upon  and  determine  the  questions  affecting 
his  rights  are  entitled  to  be  treated  with  absolute  fairness 
ajid  good  faith,  and  should  not  countenance  any  practice 
which  can  lead  to  fraud,  deception,  or  injustice,  when  it 
can  rightly  avoid  it. 

Jior  can  we  give  our  approval  of  the  actions  of  counsel 
who  will  make  a  "case"  containing  only  portions  of  the 
record  of  the  trial  proceedings,  and  present  same  to  this 
court,  with  an  assignment  of  error  based  upon  that  which 
they  have  omitted,  and  which  does  not  speak  the  whole 
truth.  Attorneys  who  practice  in  this  court  owe  ift  to  the 
court  at  all  stages  of  a  cause  to  see  that  no  deceit  or  impo- 
flition  is  practiced  upon  the  court.  One  of  the  provisions 
of  the  oath  an  attorney  is  required  to  take  on  being  ad- 
mitted to  practice  before  this  court  is,  "That  you  shall  do 
no  falsehood,  or  consent  that  any  be  done  in  court;  and  if 
you  know  of  any  you  will  give  knowledge  thereof  to  the 
judges  of  the  court,  or  some  one  of  them,  that  it  may  be 
reformed."  One  of  the  means  of  practicing  a  falsehood  i& 
to  conceal  or  withhold  the  truth.  The  case-made  in  the 
case  in  question,  by  omitting  material  averments  or  por- 
tions of  the  record  that  it  should  have  contained,  pre- 
sented a  falsehood  to  the  court,  and,  after  knowledge  of 
this  fact  is  brought  to  counsel  by  the  motion  to  supple- 
ment  the  case-made,  they  are  not  acting  consistent  with 
professional  ethics,  or  their  obligations  to  the  court,  in  in- 
sisting upon  a  reversal  of  the  judgment  based  upon  such 
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apparent  and  not  real  defects  in  the  proceedings.  The 
copiee  of  journal  entries,  filed  with  the  motion  to  amend, 
ehow  that  the  defendant  was  present  in  court  in  person 
and  by  counsel  at  every  stage  of  the  proceeding*,  and  that 
these  facts  appear  of  record  in  the  court  which  tried  the 
cause.  We  know  of  no  rule  of  law  or  practice  that  will  be 
violated  by  allowing  these  matters  to  appear  of  record  in 
this  court.  No  substantial  rights  of  the  accused  can  be 
violated.  No  injustice  can  be  done  either  the  prisoner  op 
the  public,  by  permitting  the  case-made  to  be  supple- 
mented; while,  on  the  other  hand,  a  rank  injustice  would 
be  done  the  taxpayers  of  Woods  county  who  pay  the  ex- 
penses of  this  prosecution,  by  remanding  this  case  for  a 
second  trial  on  account  of  defects  in  the  case-made,  when 
the  record  of  the  court  below  will  supply  these  defects 
and  prevent  such  results.  The  court  is  entitled  to  the 
whole  of  the  record  in  relation  to  the  errors  complained 
of,  whether  it  be  for  or  against  the  complaining  party. 

We  therefore  hold  that  whenever  a  criminal  cause  is 
appealed  to  this  court  upon  a  case-made,  and  the  case  fails 
to  embrace  all  the  material  parts  of  the  records  of  the 
trial  court  necessary  to  a  proper  and  intelligent  disposi- 
tion of  the  errors  complained  of,  and  it  is  made  to  appear 
to  this  court  that  such  record  actually  exists,  the  court 
will  permit  the  case-made  to  be  supplemented  by  a  trans- 
cript of  such  parts  of  the  record  as  are  omitted,  to  the  end 
that  the  record  upon  which  the  case  is  reviewed  may  be 
made  to  speak  the  truth.  The  motion  is  sustained,  and  it 
is  ordered  that  a  writ  of  certiorari  issue  to  the  clerk  of  the 
district  covtH  of  Woods  county,  directing  him  to  immedi- 
ately transmit  to  this  court  a  complete  transcript  of  all 
journal  entries  appearing  upon  the  records  of  said  court 
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in  this  cause,  and  that  the  same  be  filed  as  supplemental 
to  the  record  in  this  xjoupt. 

McAtee,  having  preeided  in  the  court  below,  not  sitting; 
all  the  other  Justices  concurring. 


H.  H.  Hyde  v.  The  Territory  of  Oklahoma. 

(Filed  Feb.   11,  1899.) 

2.  Criminai.  LAW-H9peciai  Ooutuel^Appointment  of  not  Error,  When,  It 
Is  not  error  for  the  court  to  appoint  special  counsel  to  conduct  the 
prosecution  on  behalf  of  the  Territory  in  a  criminal  action,  where  ' 
it  is  satisfactorily  shown  to  the  court  that  the  county  attorney 
is  unable  to  properly  perform  the  duties  devolyinsr  upon  him  as 
county  attorney,  for  the  reason  that  he  was  attorney  for  the 
defendant  in  a  land  contest  between  the  prosecuting  witness 
and  the  defendant,  out  of  which  the  criminal  action  arose. 

2.  CbiminaIj  TniAU—Oontinuance— Application  Must  Show,  What.  It  is 
not  error  for  the  court  to  overrule  an  application  for  continu- 
ance, where  such  application  fails  to  show  that  the  same  facts 
could  not  be  proven  by  other  witnesses  who  are  present.  A  con- 
tinuance of  the  cause  rests  larsrely  witlfln  the  sound  discretion 
of  the  trial  court,  and  will  not  be  held  as  reversible  error  by 
this  court,  imless  there  is  a  clear  abuse  of  discretion. 

S.  Jimr—ChalJenge— Review  on  Appeal,  Where  the  record  shows  that 
the  defendant  did  not  exhaust  all  his  peremptory  challenges, 
this  court  will  not  review  an  asslgmment  of  error  that  the  court 
erred  in  overruling  a  challenge  for  cause  of  a  juror  on  the 
ground  that  it  would  take  evidence  to  change  or  remove  an 
opinion  based  merely  upon  rumor,  or  hearsay  statements  made 
to  such  juror. 

4-  IVDiCTUMfn—Indoreement  of  Witnesaee,  Where  the  court  permits 
the  prosecution  to  indorse  the  names  of  additional  witnesses  on 
the  indictment  at  the  trial  of  the  cause,  it  wiU  not  be  held  as 
reversible  error  by  this  court,  unless  it  clearly  appears  that  it 
was  prejudicial  to  the  substantial  rights  of  the  defendant. 
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S.  Wttnibb '- OreMHlit^  —  CroM'EwaminaHon,  The  prosecution  in  a 
criminal  cause  has  a  ri«:ht  to  ask  the  defendant,  when  he  takes 
the  witness  stand  in  his  own  behalf,  whether  or  not  he  has  been 
convicted  of  a  particular  crime,  for  the 'purpose  of  affecting  his 
credibility. 

(Syllabus  by  the  Court.) 

Error  from  the  District  Court  of  Woods  County;  before  Jno. 
L.  McAieCy  District  Judge. 

Sample  d  Noah^  for  glaintiff  in  error. 

Harper  8.  Cunningham,  Attorney  Oeneral,  and  W.  S. 
Roberts,  for  defendant  in  error. 

H.  H.  Hyde  was  convicted  of  assault  with  intent  to 
kill,  and  brings  error.  Affirmed. 

Opinion  of  the  court  by 

Hainbr,  J.:  The  plaintiff  in  error,  H.  H.  Hyde,  was 
indicted,  tried  and  convicted  in  the  district  court  of 
Woodfi  county  for  the  crime  of  assault  with  intent  to 
kill,  by  shooting  one  H.  J.  Kragh,  and  sentenced  on  the 
5th  day  of  June,  1897,  to  the  territorial  prison  at  Lansing, 
Kan.,  for  a  term  of  seven  years. 

The  first  error  assigned  by  counsel  for  plaintiff  in  error 
is  that  the  record  of  said  court  in  said  action  does  not 
affirmatively  show  that  the  defendant  was  present  at 
every  material  and  important  step  of  the  trial.  It  is  true 
that  the  case-made  brought  here  by  the  plaintiff  in  error 
does  not  show  affirmatively  that  the  defendant  was  prv  s- 
ent  at  every  stage  of  the  proceedings  in  the  trial  of  said 
cause.  However,  on  the  21st  day  of  December,  1898, 
counsel  for  the  Territory  filed  a  motion  asking  leave  of 
this  court  to  supplement  the  case-made  by  a  transcript  of 
the  record  of  the  proceedings  in  said  cause,  as  is  shown 
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by  the  journals  of  the  trial  court.  This  motion  was  sup- 
ported by  copies  of  the  journal  of  the  court,  which  did 
not  contradict  any  statements  or  recitals  in  the  case- 
made,  but  simply  supplied*  the  omissions  in  the  ca&e- 
made,  and  which  show  that  the  defendant  was  actually 
present  at  every  step  during  the  trial  when  his  pres- 
ence was  required.  On  the  7th  day  of  January,  1899, 
this  court  sustained  the  motion,  and  ordered  a  writ  of 
certiorari  to  be  issued  to  the  clerk  of  the  district  court 
of  Woods  county,  directing  him  to  immediately  transmit 
to  this  court  a  complete  transcript  of  all  journal  entries 
appearing  upon  the  records  of  said  court  in  this  cause, 
and  that  the  same  be  filed  supplemental  to  the  record  in 
this  court. 

On  the  16th  day  of  January,  1899,  a  complete  transcript 
of  the  journal  entriee  was  filed  in  this  court.  This  trans- 
cript shows  that  the  defendant  was  actually  present 
at  each  and  every  stage  of  the  proceedings  of  the  trial, 
and  hence  the  statement  by  counsel  for  plaintiff  in  error 
that  the  defendant  was  not  present  during  the  period 
mentioned  in  the  brief  and  argument  is  not  borne  out 
by  the  records  of  said  court. 

It  is  next  contended  by  counsel  for  plaintiff  in  error 
that  the  court  erred  in  appointing  W.  S.  Roberts  as 
special  counsel  on  behalf  of  the  Territory  to  prosecute 
said  cause.  We  do  not  think  this  objection  is  tenable. 
It  clearly  appears  from  the  record  in  this  case  that  the 
county  attorney  had  been  for  the  past  three  years,  and 
was  at  the  time  of  the  trial,  attorney  for  the  defendant, 
H.  H.  Hyde,  in  a  contest  proceeding  still  pending  in  the 
department  of  the  interior,  wherein  said  Hyde  was  plain- 
tiff, and  the  complaining  witness,  Kragh,  was  defendant; 
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.  and  it  further  appears  that  the  crime  for  which  »aid  Hyde 
was  indicted,  grew  out  of  this  contest  proceeding.  It 
further  appears  that  the  county  attorney  moved  to  dis- 
miss said  action  upon  the  ground  that  after  an  investi- 
gation of  the  facte  he  concluded  "that  the  testimony  con- 
cerning the  affray  is  hopelessly  conflicting,  the  prepon- 
derance being  on  the  side  of  the  defendant."  This  mo- 
tion appears  to  have  been  made  by  the  county  attorney 
on  the  20th  of  May,  1897.  However,  on  the  24th  day  of 
May,  1897,  it  appears  that  he  asked  permission  of  the 
court  to  withdraw  the  motion  to  dismiss  said  cause. 
Under  the  circumstances,  we  think  the  court  was  right 
in  appointing  a  special  counsel  to  conduct  the  prosecu- 
tion of  this  case,  and  it  certainly  could  not  be  prejudicial 
to  any  substantial  rights  of  the  defendant. 

It  i«  next  contended  that  the  court  erred  in  overruling 
the  application  of  the  defendant  for  the  postponement  of 
the  trial  on  account  of  the  absence  of  Elmer  Collins,  a 
material  witness  for  the  defendant.  We  think  that  the 
motion  to  continue  the  cause  on  account  of  the  absence 
of  this  witness  was  properly  overruled  by  the  court.. 
The  defendant  failed  to  show  sufficient  diligence  in  pro- 
curing said  witness,  and  the  application  also  fails  to  show 
that  the  same  facts  could  not  be  shown  by  other  wit- 
nesses who  were  present.  It  is  not  error  for  the  court 
to  overrule  an  application  for  continuance,  where  such 
application  fails  to  show  that  the  same  facts  could  not 
be  proven  by  other  witnesses  who  are  present.  A  con- 
tinuance of  the  cause  rests  largely  within  the  sound 
discretion  of  the  trial  court,  and  will  not  be  held  as  re- 
versible error  by  this  court,  unless  there  is  a  clear  abuse 
of  discretion.  {Orumpton  v.  V,  8. 138  U.  S.  361, 11  Sup.  Ct. 


Digitized  by 


Google 


VOL.  VIII.-JANUARY  TERM,  1899.  7^ 

Opinion  of  the  Court. 

355;  Corhin  v.  People,  131  111.  616,  23  N.  E.  613;  Com.  v. 
Donovan,  99  Mass.  425;  Dacey  v^  People,  116  111.  555,  6  N. 
E.  165.) 

The  plaintiff  in  error  complains  that  the  court  erred 
in  overruling  the  challenge  for  cau«e  of  the  juror  W.  E* 
Eutsler.  The  evidence  shows  that  the  opinion  which  the 
juror  Eutsler  had  formed  was  baaed  merely  upon  rumor 
and  hearsay  statements,  and  it  clearly  comes  within  the 
rule  laid  down  by  this  court  in  the  case  of  Huntley  v. 
Territory,  7  Okla.  60,  54  Pac.  314.  The  challenge  was  there- 
fore, properly  overruled  by  the  court.  It  further  appears 
from  the  record  that  the  defendant  did  not  exhaust  all 
his  peremptory  challenges,  and  hence,  if  any  error  waa 
committed  in  overruling  this  challenge,  it  was  waived 
by  the  defendant  in  not  exercising  all  his  peremptory 
challenges,  and  cannot  be  available  as  error  in  this  court. 

It  is  contended  also  by  plaintiff  in  error  that  the  court 
erred  in  permitting  the  prosecution  to  indorse  the  names 
of  additional  witnesses  on  the  indictment  at  the  trial 
of  the  cause.  We  think  that  this  is  a  matter  resting 
entirely  within  the  sound  discretion  of  the  trial  court, 
and,  unless  it  clearly  appears  that  it  was  an  abuse  of 
discretion,  and  that  it  was  prejudicial  to  the  substantial 
rights  of  the  defendant;  we  cannot  say  that  it  is  revers- 
ible error. 

A  number  of  errors  are  assigned  by  the  plaintiff  in 
error,  that  the  court  erred  in  admitting  certain  incom- 
petent testimony  over  the  objections  of  the  defendant, 
and  also  in  refusing  to  admit  certain  competent  testi- 
mony which  was  offered  by  the  defendant  in  course  of 
the  trial.  We  have  examined  the  record  upon  these  mat- 
ters, and  do  not  think  that  the  objections  are  well  taken. 
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It  is  also  contended  by  plaintiff  in  error  that  the  court 
erred  in  permitting  the  prosecution  to  ask  the  defendaat 
this  question:  "Were  you  convicted  of  the  crime  of  lar- 
ceny in  one  of  the  courts  of  this  county?"  The  great 
weight  of  modern  authorities  now  hold  that  the  prose- 
cution has  the  right  to  ask  the  defendant,  when  he  takes 
the  witness  stand  in  his  own  behalf,  whether  or  not  he 
has  been  convicted  of  a  crime,  for  the  purpose  of  affect- 
ing his  credibility.  Section  4209  of  our  Statutes  provides: 

"No  person  shall  be  disqualified  as  a  witness  in  any 
civil  action  or  proceeding  by  reason  of  his  interest  in  the 
event  of  the  same,  as  party  or  otherwise,  or  by  reason 
of  his  conviction  of  a  crime;  but  such  interest  or  convic- 
tion may  be  shown  for  the  purpose  of  affecting  his  credi- 
bility." 

Section  5207  of  our  Statutes  provides: 

"The  rules  of  evidence  in  civil  cases  are  applicable  also 
to  criminal  cases,  except  as  otherwise  provided  in  this 
chapter." 

In  the  case  of  Asher  v.  Territory,  7  Okla.  188,  54  Pac. 
447,  Mr.  Justice  Burwell  clearly  states  the  rule  as  foUows: 

"The  defendant  had  taken  the  witness  stand  in  his  own 
behalf,  and  having  done  so,  the  county  attorney  had  a 
right  to  ask  him  any  question  pertaining  to  the  mat-* 
ter  at  issue,  or  that  would  go  to  his  credibility  as  a  wit- 
ness. It  has  always  been  held  permissible,  on  cross  ex- 
amination, to  show  how  much  of  the  witness'  time  he 
has  spent  in  the  jail  or  penitentiary.  This  is  done  for 
the  purpose  of  showing  the  character  of  the  man,  as  to 
whether  or  not  he  is  a  man  who  is  worthy  of  belief. 
Under  the  laws  of  the  Territory  of  Oklahoma,  a  defend- 
ant cannot  be  compelled  to  testify  against  himself  when 
on  trial  charged  with  a  crime;  but  if,  in  his  judgment, 
he  deems  it  best  to  take  the  witness  stand,  and  testify 
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in  his  own  behalf,  by  so  doing  he  voluntarily  subjects 
himself  to  the  oross-examinaticMi  that  would  be  proper 
for  any  other  witness." 

We  have  examined  each  of  the  twenty^even  errors 
issigned  by  the  plaintiff  in  error,  .and,  after  a  carefni 
examination  of  the  entire  record,  we  are  of  the  opinion 
that  none  of  them  are  sufficient  to  require  the  reversal 
of  this  case.  There  being  no  error  in  the  record  preju- 
dicial to  the  substantial  rights  of  the  defendant,  the 
judgment  of  the  district  court  must  be  affirmed.  The 
clerk  of  this  court  will  issue  a  mandate  to  the  sheriff 
of  Woods  county,  commanding  the  said  sheriff  to  trans- 
port the  said  H.  H.  Hyde,  plaintiff  in  error  (defendant 
in  the  court  below,)  to  the  territorial  prison  at  Lansing, 
Kan.,  in  pursuance  to  the  sentence  and  judgment  of  the 
district  court  of  Woods  county,  and  in  conformity  with 
this  opinion. 

McAtee,  J.,  having  presided  in  the  court  below,  not 
sitting;  all  the  other  Justices  concurring. 


Hubert  O.  Bell  v.  The  Territory  of  Oklahoma. 

(Filed    Feb.    11.    1899.) 

1.  ApPBAt.— Probate  Court  to  Supreme  Court,  When.  An  appeal  lylll  llo 
from  the  probate  court  to  the  supreme  court,  In  a  bastardy  pro- 
ceeding, where  only  questions  of  law  are  involved  In  the  appeal. 

2.  Bastardy— Prqaectition  of.  Special  Proceeding— Civil  Procedure,  A 
prosecution  in  bastardy  is  a  special  proceeding,  but  in  the  nature 
of  a  civil  case,  and  the  Code  of  Civil  Procedure  Is  applicable  to  the 
trial  of  such  causes,  except  where  the  procedure  Is  provided  by 
the  act  authorizing  such  proceedings. 
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Sauio— Evidence— Nonacc€»9  of  Husfnuid,  The  prosecutrix,  when  a. 
married  woman,  is  incompetent  to  testify  to  nonaccess  of  the 
husband  during:  the  period  within  which  the  child  must  have 
been  begotten,  or  to  any  facts  or  circumstances,  direct  or  collat- 
eral, from  which  such  nonaccess  may  be  inferred. 


'Eyidbvcis— Presumption  of  Leffitimacy.  The  evidence  to  rebut  the 
presumption  of  the  legitimacy  of  the  issue  of  a  married  woman, 
and  to  overcome  such  presumption,  must  be  clear,  distinct,  satis- 
factory, and  conclusive. 


5.  Instruction— BcMtorcfy  Proceedinff^Error.  In  a  bastardy  proceedingr 
prosecuted  by  a  married  woman,  where  she  has  been  permitted 
to  testify  to  facts  from  which  nonaccess  of  the  husband  might  be 
inferred,  there  being  no  other  evidence  on  that  question,  it  is 
error  to  refuse  an  instruction  correctly  embodying  the  law  in 
reference  to  her  competency  to  testify  to  such  facts,  and  the 
character  and  amount  of  evidence  necessary  to  overcome  the 
presumption  of  legitimacy. 
(Syllabus  by  the  Court.) 

Error  from  the  Probate  Court  of  Payne  County;  lefore  R, 
J.  Basel,  Phhate  Judge. 

Robert  A.  Lowry,  for  plaintiff  in  error. 

Harper  8.  Cunningham,  Attorney  General,  and  A.  T. 
Neill,  for  defendant  in  error. 

Hubert  O.  Bell  was  convicted  of  bastardy,  a-^d  appeals. 
Reversed. 

Oi^^inion  of  the  court  by 

BuRFORD,  C.  J.:  This  is  a  bastardy  proceeding  insti- 
tuted by  one  Ida  Dillman,  in  the  probate  court  of  Payne 
county,  against  Hubert  O.  Bell.  The  cause  was  trieJ 
to  a  jury,  and  the  defendant  found  guilty,  and  a  judg- 
ment was  rendered  against  him  for  the  gum  of  |725 
for  the  support  and  maintenance  of  the  child.  From 
this  judgment  he  appeals. 
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Defendant  in  error  moves  to  dismiss  the  appeal  upon 
the  ground  that  there  is  no  appeal  authorized  from  pro- 
bate courts  to  the  supreme  court  in  bastardy  proceed- 
ings. The  contention  is  that  the  chapter  authorizing 
proceedings  in  bastardy  was  adopted  by  our  first  legis- 
lature in  1890,  and  contains  this  provision.  Statutes  1890, 
ch.  41,  sec.  10.: 

"Appeals  may  be  taken  in  cases  brought  under  the 
provifiions  of  this  act  in  the  same  manner  and  with  like 
effect  as  in  other  actions  in  the  prooate  court. ' 

That  the  only  provision  for  taking  appeals  from  the 
probate  court  was  that  contained  in  the  chapter  on  pro- 
bate courts,  and  so  far  as  applicable  fiiere,  is  as  i ollows, 
ch.  19,  art  12,  sec.  14, 

"An  appeal  may  be  taken  to  the  district  court  from 
a  judgment,  decree  or  order  of  the  probate  court.  *  * 
Eighth.  From  any  other  judgment,  decree,  or  order  of 
the  probate  court  or  of  the  judge  thereof  affecting  a  sub- 
stantial right" 

Evidently  the  position  contend-ed  for  by  defendant 
in  error  would  be  controlling,  were  it  not  for  the  fact 
that  the  same  legislature  enacted  the  law  extending  the 
jurisdiction  of  probate  courts  and  providing  for  the  pro- 
cedure therein.    This  act  provides*,  ch.  19,  art.  16,  sec.  5: 

"Appeals  from  the  final  judgment  of  said  probate 
courts  shall  be  allowed  and  taken  to  the  supreme 
court  of  this  Territory  in  the  same  manner  as 
from  the  district  court,  and  with  like  effect,  when  only 
questions  of  law  are  involved  in  the  appeal.  If  questions 
of  fact  are  to  be  retried  in  the  appellate  court,  the  ap- 
peals-shall be  taken  to  the  district  court  of  the  county 
in  manner  and  form  as  appeals  are  taken  from  judgments 
of  justices  of  the  peace.'' 
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These  three  several  provisions  took  effect  on  the  same 
day,  in  so  far  as  the  action  of  the  legislature  could  con- 
trol. The  act  extending  the  powers  and  jurisdiction  of 
probate  courts,  required  the  ratification  of  congress  be* 
fore  it  could  become  operative,  and  such  ratification  took 
place  by  act  of  congress  approved  March  3,  1891.  (20 
Btat.  1026,  sec.  17.) 

Whatever  the  effect  may  have  been  pnor  to  March  3, 
1891,  all  the  laws  of  the  fir&t  legislature  on  the  same 
subject-matter  should,  since  the  ratification  by  congress, 
be  construed  together.  The  legislature  must  have  had 
in  mind  the  act  extending  the  jurisdiction  of  probate 
courts  "when  it  passed  the  act  regulating  baslardy  pro- 
ceedings. The  latter  act  provides  that,  on  demand  of  tha 
defendant,  the  issue  shall  be  tried  by  jury.  In  the  pro- 
bate act  proper,  there  is  no  provision  for  obtaining  a 
jury  in  the  probate  court,  nor  is  that  court  authorized 
to  try  causes  by  jury;  but  in  the  act  of  extending  the  juris- 
diction of  the  probate  courts,  it  is  provided,  in  section 
2,  that,  in  all  cases  commenced  in  the  probate  courts  that 
are  within  the  jurisdiction  of  justices'  courts,  the  prac- 
tice, proceedings^  and  pleadings,  both  before  and  after 
judgment,  provided  in  the  justices'  procedure,  shall  be 
applicable;  and  in  all  cases  when  the  sum  exceeds  the 
jurisdiction  of  justices  of  the  peace,  the  proceeding  and 
practice  in  the  district  courts  shall  be  applicable,  both 
before  and  after  judgment. 

Bastardy  proceedings  are  special  in  character,  and  are 
governed  by  the  act  authorizing  such  proceedings,  in  so 
far  as  the  same  prescribes  the  proceedings  and  practice. 
But  said  actions  are  also  in  the  nature  of  civil  actions, 
and,  in  so  far  as  not  in  conflict  with  the  special  act  auth- 
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orizing  such  proceedings,  the  practice  and  proceedings 
in  civil  causes  in  the  district  court  are  applicable,  and 
appeals  may  be  taken  in  such  causes  in  the  same  manner 
and  to  the  same  effect  as  appeals  in  civil  cases  from  the 
probate  courts.  Giving  these  various  statutes  full  effect, 
and  construing  them  together,  for  the  purpose  and  with 
the  intent  designed,  the  result  is,  in  bastardy  cases,  if  the 
party  desires  a  trial  de  novOy  his  appeal  should,  be  to  the 
district  court,  and  should  be  taken  in  the  manner  and  un- 
der the  provisions  prescribed  in  the  chapter  on  probate 
procedure,  but,  if  questions  of  law  only  are  to  be  presented 
on  appeal,  then  the  appeal  should  be  to  the  supreme 
court,  and  the  appeal  must  be  taken  in  the  manner  pro- 
vided for  appeals  in  civil  causes  from  the  district  courts 
to  the  supreme  court.  The  motion  to  dismiss  for  want 
of  jurisdiction  is  overruled. 

On  the  trial  of  the  cause  in  the  probate  court,  it  ap- 
I)eared  from  the  evidence  that  the  prosecutrix  was  a  mar- 
ried woman.  The  only  evidence  on  the  subject  of  her 
marriage  and  nonaccess  of  the  husband  was  as  follows: 
Cross-examination  of  prosecutrix: 

"Question.  Are  you  a  married  woman  or  a  single  lady? 
Answer.  A  married  woman. 

"Q.  How  long  have  you  been  married?  A.  Three  years 
last  June." 

Redirect  by  counsel  for  Territory. 

"Q.  You  are  a  married  lady?  A.  Yes,  sir. 

"Q.  Do  you  know  where  your  husband  is?  A.  No,  sir. 

"When  was  the  last  time  you  saw  him?  A.  Two  yeais 
last  January. 

"Q.  Has  he  been  with  you  since  two  years  last  Janu- 
ary? A.  No,  sir." 
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The  last  three  questiong  and  answers  embraced  all 
the  testimony  given  or  submitted  on  the»  question  of  non- 
access  of  the  husband.  Each  of  the  questions  was  ob- 
jected to  by  counsel  for  Bell  on  the  ground  that  it  was 
incompetent,  irrelevant,  and  immaterial.  The  objections 
were  overruled,  and  counsel  excepted.  It  is  now  con- 
tended that  the  rulings  on  the  objections  to  this  testi- 
mony was  such  error  as  should  reverse  the  cause.  Con- 
ceding that  a  married  woman  is  not  a  competent  witness 
to  bastardize  her  own  offspring,  or  to  prove  nonaccesg  of 
the  husband,  yet  no  objection  was  made  to  the  competen- 
cy of  the  witness;  the  objection  went  to  the  competency 
of  the  testimony.  An  objection  to  the  competency  of  the 
evidence  does  not  go  to  the  competency  of  the  witness. 
(Denning  v.  Butcher,  [Iowa]  59  N.  W.  69;  Robinson  v.  Mar- 
ino, [Wash.]  28  Pac.  752.)  There  was  no  error  ia  the  rul- 
ings of  the  court  as  to  the  competency  of  the  evidence. 

But  the  same  question  is  saved  in  another  way.  At 
the  proper  time  counsel  for  defendant  requested  the  court 
to  instruct  the  jury  as  follows: 

"You  are  instructed  that  in  a  bastardy  proceeding  I  he 
most  exclusive  evidence  of  nonaccess  on  the  part  of  the 
husband  during  the  period  within  which  the  child  might 
have  been  begotten  is  required,  and  that  neither  the  hus- 
band nor  wife  is  a  competent  witness  to  give  evidence 
of  nonaccess  so  as  to  bastardize  a  child,  and  that  in  this 
case,  unless  you  find  from  the  evidence,  outside  of  the 
evidence  of  the  prosecuting  witness,  Ida  Dillman,  con- 
clusive evidence  of  nonaccess  of  the  husband  to  her  dur- 
ing the  time  within  which,  under  the  evidence  in  this  case, 
the  child  might  have  been  begotten,  you  should  acquit  the 
defendant." 

This  request  was  refused  and  exception  saved  and  no  in- 
struction was  given  embracing  the  subject-matter  of  this 
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request.  This  request  fairly  embraces  the  law  as  appli- 
cable to  the  issues  and  evidence  in  the  case^  and  it  was 
error  to  refuse  it.  It  has  been  the  well-settled  rule,  from 
the  earliest  times,  as  appears  from  the  Roman,  English, 
and  American  law  writers,  that  neither  husband  nor  wife 
will  be  allowed  to  give  evidence  tending  to  bastardize 
the  offspring  of  the  wife  born  or  begotten  during  wed- 
lock. 

The  supreme  court  of  Wisconsin,  in  Mink  v.  StatCy  60 
Wis.  583, 19  N.  W.  445,  properly  stated  the  rule  thus: 

''The  law  is  well  settled  that  the  wife,  on.  the  question 
of  the  legitimacy  of  her  children,  is  incompetent  to  give 
evidence  of  the  nonaccess  of  her  husband  during  the  time 
in  which  they  must  have  been  begotten.  This  rule  is 
founded  on  the  very  highest  grounds  of  public  policy, 
decency  and  morality.  The  presumption  of  the  law  is  in 
such  a  case  that  the  husband  had  access  to  the  wife,  and 
this  presumption  must  be  overcome  by  the  clearest  evi- 
dence that  it  was  impossible  for  him,  by  reason  of  im- 
potency,  or  imbecility,  or  entire  absence  from  the  place 
where  the  wife  was  during  such  time,  to  have  had  access 
to  the  wife,  or  to  be  the  father  of  the  child.  Testimony 
of  the  wife  even  tending  to  show  such  fact,  or  of  any 
fact,  from  which  nonaccess  could  be  inferred,  or  of  any 
collateral  fact,  connected  with  this  main  fact,  is  to  be 
most  scrupulously  kept  out  of  the  case,  and  such  non- 
access  and  illegitimacy  must  be  clearly  proved  by  other 
testimony."  (Haddock  v.  Railroad  Co.,  81  Am.  Dec.  659; 
€hamberlain  v.  People^  23  N.  Y.  80;  Cros^  v.  CrosSy  3 
Paige,  139.) 

As  to  the  weight  or  sufficiency  of  the  evidence  to  rebut 
and  overcome  the  presumption  of  legitimacy,  the  auth- 
oritiee  are  not  in  harmony.  It  was  early  held  in  England 
that  this  presumption  could  only  be  overcome  by  show- 
ing that  the  husband  was  beyond  the  seas  during  the 
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period  when  the  child  must  have  been  begotten,  but  the 
learned  English  judges  discovered  the  folly  and  injus- 
tice of  this  rule,  and  it  has  been  modified  from  time  to 
time,  until  it  is  now  permissible,  for  the  purpose  of  rebut- 
ting the  presumption  of  legitimacy,  to  prove  any  fact 
or  state  of  circumstances  which  renders  it  impossible  that 
the  husband  could  have  been  the  father  of  the  child.  The 
rule  in  this  country  has  never  been  as  strict  as  in  Eng- 
land, and  is  not  now  the  same  in  all  states. 

In  the  celebrated  case  of  Patterson  v.  Gaines,  (decided 
by  the  supreme  court  of  the  United  States)  6  How.  550,. 
Mr.  Justice  Wayne  said: 

^^nce  the  marriage  is  proved,  nothing  shall  be  allows  d 
to  impugn  the  legitimacy  of  the  issue  short  of  proof  of 
facts  showing  it  to  be  impossible  that  the  husband  can 
be  the  father.'^ 

Chief  Justice  Marshall,  in  the  cp-se  of  Stegall  t?.  Stegall 
(tried  in  the  circuit  court  for  Virginia)  22  Fed.  Cas.  1226,. 
after  an  exhaustive  review  of  all  the  cases  at  his  com- 
mand, stated  that  he  was  not  satisfied  with  the  rule  that 
required  the  evidence  to  rebut  the  presumption  of  legiti- 
macy to  show  the  absolute  impossibility  of  nonaccess^ 
that  he  did  not  think  it  sufficient  to  »how  mere  proba- 
bility of  nonaccess;  hence,  he  adopted  the  rule  that  the 
evidence  must  be  sufficient  to  establish  the  negation 
beyond  a  reasonable  doubt. 

The  supreme  court  of  Massachusetts,  in  Phillips  v.  Allen,. 
2,  Allen,  453,  adopted  the  rule  that  nonaccess  must  be 
proved  beyond  a  reasonable  doubt.  Michigan  has  fol- 
lowed the  same  rule.  {Egbert  v.  Greinwalt,  44  Mich,  245,  6 
N.  W.  654.)  In  Wright  v.  H.cU,  56  Am.  Dec.  451,  the 
Georgia  court  adopts  the  rule  that  a  preponderance  is 
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Bafficient.  But  we  think  the  Iowa  supreme  court  has  an- 
nounced the  better  and  safer  rule,  and  one  which  does 
not  go  to  the  extreme,  either  of  strictness  or  liberality. 
In  the  case  of  State  v.  Romaine,  58  Iowa,  46, 11  N.  W.  721, 
that  court  said:  "It  appears  to  us  that  the  true  lule  ad- 
duced from  the  authorities,  as  well  as  from  principle,  is 
that  a  child  bom  in  wedlock,  whether  begotten  before 
or  after  marriage,  is  presumed  to  be  the  child  of  the  hus- 
band, but  that  such  presumption  may  be  rebutted  by 
strong,  satisfactory  and  conclusive  evidence  that  the 
husband  did  not  have  access  to  the  mother  of  the  child 
when  it  was  begotten.  *  *  The  jury  should  have  been 
instructed  that  the  presumption  of  legitimacy  was  so 
strong  that  it  could  only  be  overcome  by  distinct, 
strong,  satisfact<M*y  and  conclusive  evidence  to  the  con- 
trary." This  case  follows  Hargrove  v.  Hargrove,  9  Beav. 
552. 

The  instruction  requested  and  refused  in  the  case  under 
consideration  comes  well  within  the  rule  enunciated  by 
the  Iowa  court,  and  should  have  been  given.  For  the 
error  in  refusing  this  instruction  the  cause  is  reversed, 
and  a  new  trial  ordered,  and  cause  remanded  to  the  pro- 
bate court  of  Payne  county  with  instructions  to  pro- 
ceed in  accordance  with  this  opinion. 

All  of  the  Justices  concurring. 


Digitized  by 


Google 


84  SUPREME  COURT  OP  OKLAHOMA. 

Burkett  v.   Lehmen-Hlgrgrinson  Grocery  Co. 


BoLON  BuRKBTT  et  ol.  V.  Lbhmbn-Higginson  Grocery  Co. 

(Filed   Feb.   U.   1899.) 

L  Action— Joinder  of  PlainHffa.  In  all  actions,  those  between  whom 
there  Is  a  unity  of  legal  Interest  must  be  Joined  as  plaintiffs.  Per- 
sons In  whose  favor  an  obligation  exists  must  all  Join  in  an  action 
therein  against  the  obligor,  unless  the  Interest  of  each  of  the 
parties  to  be  benefited  is  specially  stated  In  the  contract,  or  is 
determined  by  the  character  of  the  obligation. 

1  INDBICNITT— Hurefiet  Mu9i  all  he  Joined  ae  Partiea  Plaintiff.  T^here  a 
sheriff  levies  upon  property  of  a  stranger  to  a  writ  of  attachment, 
at  the  direction  of  the  plaintiff  In  the  writ,  and  Judgment  is 
obtained  by  the  owner  of  the  property  for  Its  value  against  the 
sheriff,  and,  falling  to  collect  the  same  because  of  the  insolvency 
of  the  sheriff,  the  Judgment  creditor  brings  action  against  the 
sureties  on  the  sheriff's  bond,  and  recovers  Judgment  against 
them,  which  they  pay,  in  an  action  to  recover  the  money  so 
paid,  from  the  original  attachment  plaintiff,  such  sureties  paying 
the  same  must  all  be  Joined  as  parties  plaintiff.  They  are  Joint 
obligees,  united  in  legal  Interest  in  the  subject-matter  of  the 
action,  although  each  of  said  sureties  may  not  have  contributed 
alike  to  the  payment  of  the  Judgment 
(Syllabus  by  the  Court.) 

Error  from  the  District  Court  of  Qarfield  County;  before  Jno. 
L.  McAteCj  District  Judge. 

Jas.  K.  Beauchamp  and  W.  8.  Denton,  for  plaintiffs  iD 
error. 

W.  W.  If  off  singer  and  Oeoi-ge  P.  Rush,  for  defendant  in 
error. 

Action  by  Solon  Burkett  and  others  against  the  Leh- 
men-Higginson  Grocery  Company,  a  corporation,  to  re- 
cover f889  paid  by  the  plaintiffs  upon  a  judgment  ren- 
dered against  them,  as  sureties  upon  a  sheriff's  bond,  for 
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the  seizure  of  property  under  an  attachment  instituted  by 
the  defendant.  From  a  judgment  for  defendant,  the 
plaintiffs  appeal.    Beversed. 

Opinion  of  the  court  by 

Tarsnet,  J.:  On  the  trial  of  this  cause,  plaintiffs  in: 
error,  to  support  the  allegations  of  their  petition,  intro- 
duced evidence  showing  that  on  the  18th  day  of  December, 
1893,  one  G.  W.  Johnson  was  the  sheriff  of  Garfield 
county;  that  plaintiffs  in  error,  with  others,  were  sureties 
on  the  official  bond  of  said  sheriff;  that  on  said  day  defen- 
dant in  error  sued  out  a  writ  of  attachment  in  a  cause 
then  pending  in  the  district  court  of  said  county,  wherein 
defendant  in  error  was  plaintiff  and  one  W.  H.  H.  Keeney 
was  defendant,  and  caused  said  writ  to  be  levied  by  said 
sheriff  upon  a  certain  stock  of  goods,  as  the  goods  of  said 
Keeney;  that  at  the  instance  and  request  of  defendant 
in  error,  and  under  its  special  instructions,  said  sheriff 
seized  said  goods,  which  were  of  the  value  of  (744,  and 
advertised  and  sold  the  same,  and  appropriated  the  pro- 
ceeds thereof  to  the  use  of  said  defendant  in  error;  that 
on  February  17, 1894,  while  said  stock  of  goods  was  in  the 
hands  of  said  sheriff,  one  Nellie  Mattingly  commenced  an 
action  in  replevin  for  the  recovery  of  said  goods,  claiming 
to  be  the  owner  thereof;  that  in  said  action  Mattingly  re- 
covered a  judgment  for  the  possession  of  the  proi)erty,  or 
the  value  thereof  in  case  return  could  not  be  had,  in  the 
sum  of  (744  and  costs  of  suit;  that  Johnson  failed  and  re- 
fused to  return  said  property,  or  to  pay  said  judgment 
which  was  rendered  against  him  in  said  case;  that  said 
Johnson  was  wholly  insolvent,  and  the  judgment  could 
not  be  made  against  him;  that  on  September  30, 1895,  said 
Mattingly  commenced  suit  upon  said  judgment  in  the 
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district  court  of  Garfield  county  againflt  plaintiffe  in  error, 
as  the  bondsmen  of  eaid  sheriff,  and  on  January  3,  1896, 
obtained  judgment  against  plaintiffs  in  error  Jointly  for 
the  sum  of  |849,  with  7  per  cent,  interest  from  that  date, 
and  costs  of  suit,  amounting  to  f40.  The  plaintiffs  in 
error  offered  in  evidence  the  journal  entry  of  judgment 
rendered  in  this  last  case,  upon  the  margin  of  which  said 
journal  entry  appeared  the  following  indorsement:  "This 
judgment  is  satisfied  in  full,  except  costs.  This  January 
28th,  1896.  By  D.  R.  Thomas,  C.  B.  Utsl^,  S.  Burkett,  F. 
C.  Cromwell,  and  C.  M.  Hobbs,  Sureties.  [Signed]  D.  Don- 
noTan,  Attorney  for  Plaintiff."  Plaintiffs  in  error  also  in- 
troduced evidence  showing  that  in  January,  1896,  they 
(plaintiffs  in  error)  had  jointly  paid  the  costs  of  the  action 
in  which  said  judgment  was  rendered.  Thereupon  plain- 
tiffs in  error  rested,  and  the  defendant  interposed  a  demur- 
rer to  the  evidence  upon  the  ground  that  plaintiffs'  evi- 
dence did  not  prove  a  cause  of  action  against  the  defend- 
ant. The  court  sustained  this  demurrer,  withdrew  the 
case  from  the  jury,  and  rendered  judgment  against  the 
plaintiffs  in  error.  Exception  was  duly  saved,  and  the 
cause  is  here  for  review. 

I.  From  the  briefs  of  counsel  it  appears  that  the 
only  question  discussed  in  the  trial  court  upon  the  demur- 
rer to  the  evidence  was  the  question  whether  there  was 
any  evidence  tending  to  show  a  payment  by  the  plaintiffs 
in  error  of  the  judgment  rendered  against  them  at  the  suit 
of  Mattingly,  but  in  this  court  counsel  for  defendant  in 
error  contends  that  the  demurrer  to  the  evidence  was 
rightly  sustained,  for  the  reason  (1)  "that  there  is  no  evi- 
dence of  any  specific  amount  of  money  paid,  or  by  whom 
paid,  or  that  any  payment  was  paid  by  plaintiffs  in  error 
jointly  which  would  entitle  them  to  a  joint  recovery;  that 
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in  one  suit  the  court  will  not  take  cognizance  of  distinct 
and  separate  claims  of  different  persons;  and  (2)  that 
there  was  no  competent  evidence  of  any  payment  of  said 
judgmwit." 

At  common  law,  two  or  more  persons  could  not  be 
joined  as  plaintiffs  in  an  action  upon  contract,  unless 
they  possessed  a  joint  right;  and  if,  on  the  trial,  they 
failed  to  establish  such  right  as  alleged,  residing  in  all, 
a  nonsuit  was  inevitable.  Mr.  Pomeroy,  in  his  work  on 
Remedies  and  Remedial  Rights,  (2d  Ed.,  sec.  185,)  states 
the  common-law  rule  thus: 

"WTien  a  contract  either  sealed,  written,  or  verbal,  is 
made  with  two  or  more  persons,  and  their  legal  interest 
therein  is  joint,  all  the  obligees,  convenantees,  or  prom- 
isees, if  living,  and  as  many  as  are  living,  mu«t  join  as 
plaintiffs,  even  though  the  convenant  or  promise  to  them ' 
is,  in  terms,  joint  and  several.  The  interest  spoken  of  is 
not  the  interest  which  will  be  had  in  the  sum  of  money  or 
other  benefit  promised  when  the  agreement  is  performed, 
bat  the  intere^  in  the  contract, — the  legal,  technical  in- 
terest created  by  the  terms  of  the  agreement.  This  rule 
as  to  the  union  of  parties  plaintiff  in  an  action  brought 
upon  a  joint  contract  being  thus  universal  and  peremp- 
tory, it  becomes  a  matter  of  the  utmost  importance  to  de- 
termine when  a  contract  is  thus  joint;  when  the  rights  of 
the  promisees  or  their  legal  interest  in  the  <K)ntract  is 
joint,  and  not  several.  In  general,  if  a  promise  is  made 
to  two  or  more  persons,  the  right  is  presumptively  joint. 
A  several  right  is  the  exception.  No  express  joint  words, 
therefore,  are  necessary,  but  some  words  indicating  such 
an  interest  must  be  used  to  create  a  several  right.  A 
mere  promise  to  A.  and  B.  always  creates  a  joint  right, 
even  though  the  share  of  money  promised  which  each  is  to 
have  is  designated.'' 

Again,  the  same  author,  in  the  same  section,  says: 

"When  one  covenants  with  A.  and  B.  to  pay  a  sum  of 
money  to  A.,  both  must  unite  in  a  suit  to  recover  the 
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money.  There  is  a  joint  interest  in  the  contract,  although 
A.  is  the  only  one  interested  in  the  benefit  which  is  to  re- 
sult from  its  pepformance." 

By  section  35  of  our  Code  of  Civil  Procedure,  (Statutes 
1893,  p.  768,)  it  is  provided  that: 

"All  persons  having  an  interest  in  the  subject  of  the 
actioni  and  in  obtaining  the  relief  demanded,  may  be 
joined  as  plaintiffs,  except  as  otherwise  provided  in  this 
article." 

And  by  section  37  of  this  Code  it  is  provided  that: 

"Of  the  parties  to  the  action,  those  who  are  united  in 
intereet  must  be  joined  as  plaintiffs  or  defendants;  but,  if 
the  consent  of  one  who  should  have  been  joined  as  plain- 
tiff cannot  be  obtained,  he  may  be  made  a  defendant,  the 
reason  being  stated  in  the  petition." 

The  general  requirements  of  these  provisions  of  the 
Code  that  '^11  persons  having  an  interest  in  the  subject  of 
the  action  and  in  obtaining  the  relief  demanded,  may  be 
joined  as  plaintiffs,"  and  "those  who  are  united  in  interest 
must  be  joined  as  plaintiffs,"  include  the  ease  of  persons 
"having  an  interest  in  the  subject-matter,"  or  "united  in 
interest,"  by  virtue  of  their  being  joint  obligees,  coven- 
antees, or  promisees  at  law,  as  well  as  the  case  of  persons 
having  some  common,  equitable  interest.  Hence,  these 
provisions  of  our  Code  do  not  contemplate  or  permit  a 
severance  among  parties  plaintiff  when  the  old  law  re- 
quired a  joinder. 

By  the  common-law  rule  of  survivorship,  upon  the 
death  of  one  or  more  joint  obligees  or  promisees,  his  or 
their  rights,  interests,  and  benefits  in  a  joint  contract, 
passed  to  the  survivor,  it  being  regarded  as  an  entirety; 
and  equity  alone  could  prevent:  the  entire  ownership,  right 
of  action,  and  benefit  in  the  contract  from  being  collected 
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in  the  eurvivor,  and  passing  to  his  administrators  or 
executors  as  a  part  of  his  estate.  It  conferred  upon  the 
estate  of  the  decedent,  who  had  been  jointly  interested,  a 
share  in  the  contract  or  in  its  proceeds,  and  made  the 
survivor  accountable  to  the  representatives  of  such  estate. 
Our  Code,  by  abolishing  distinctions  in  forms  of  action^ 
has  preserved  all  the  rights  of  litigants  that  are  equitable 
or  legal,  v^ithout  changing  the  common-law  rules  relating 
to  the  joinder  of  parties  to  actions,  except- in  the  particu- 
lar that,  if  the  consent  of  one  who  should  have  been  joined 
as  plaintiff  cannot  be  obtained,  he  may  be  made  a  defend- 
ant,  and  the  resi)ective  rights  of  the  several  parties,  plain- 
tiffs or  defendants,  whether  equitable  or  legal,  may  be 
determined  and  adjudicated  in  the  one  action,  although  in 
the  case  of  joint  plaintiffs  or  joint  defendants  their  rights 
OP  liabilities  may  not  in  all  particulars  be  the  same.  The 
contract  which  the  law  implies  from  the  relations  and  acts 
of  the  parties  to  this  case  w^  not  that  the  defendant  in 
error  would  reimburse  the  sheriff  and  each  of  the  plaintiffs 
in  «Tor  separately  for  any  amount  which  they  individu- 
ally might  be  held  to  pay  to  others  on  account  of  the 
wrongful  seizure  of  property  under  the  v^^it;  but  the 
promise  which  the  law  implies  is  that  defendant  in  error 
will  save  .the  sheriff  and  his  bondsmen  jointly  from  loss, 
and  jointly  reimburse  them  for  any  loss.  It  may  be  that 
the  several  plaintiffs  in  error  have  not  contributed  equally 
towards  the  payment  of  the  judgment.  This  very  fact 
establishes  a  joint  legal  interest,  for  the  defendant  in 
error  may  not  be  solvent.  The  whole  amount  of  the  judg- 
ment may  not  be  recoverable  of  it.  If  so,  the  plaintiffs  in 
error  will  be  entitled  to  share  ratably  in  the  proceeds  of 
any  judgment  that  might  be  obtained.  The  case  is  iden- 
tical with  that  of  a  promise  made  to  a  co-partnership.  For 
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debts  or  obligations  due  e  co-partner^ip,  the  indiridual 
members  cannot  sue  separately,  but  all  the  co-partners 
must  join  as  parties  plaintiff,  although  the  interest  of  the 
several  partners  in  the  co-partnership  assets  are  not 
equal. 

In  Murphy  v.  Weilj  92  Wis.  475,  66  N.  W.  535,  it  is  said: 

"The  contract  is  apparently  joint  from  start  to  finish, 
The  complaint  alleges  that  Jacobs  and  Murphy  jointly 
owned  the  f  12,500  worth  of  stock  in  the  Jacobs  Electric 
Company  when  the  contract  was  made.  The  agreement 
to  sell  that  stock  to  Weil  is  joint  in  terms.  The  payments 
were  evidently  expected  to  be  made  to  either,  as  there  is 
no  provisions  for  separate  payments.  The  agreement  to  ad- 
vance to  the  corporation  the  amounts  paid  by  Weil  for  the 
fltock  is  joint.  The  agreement  to  deliver  the  shares  in  the 
second  corporation  is  joint.  In  fact,  no  separate  interest 
as  between  Murphy  and  Jacobs  is  disclosed  anywhere, 
and,  in  the  absence  of  anything  showing  severalty  of  in- 
terest, the  promise  to  respond  should  be  construed  as  a 
joint  promise." 

We  are  clearly  of  the  opinion  that  there  was  no 
misjoinder  of  parties  plaintiff  in  this  case,  that  the  obliga- 
tion sued  upon  was  a  joint  obligation,  that  the  plaintiflfs 
were  united  in  interest,  and  that,  under  the  statute,  they 
not  only  had  a  right  to  join  as  parties  plaintiff,  but  were 
required  to  so  join.  ' 

II.  The  contention  of  counsel  for  defendant  in  error 
that  there  was  no  evidence  that  plaintiffs  in  error  had 
paid  the  Mattingly  judgment  against  them  cannot  be  sus- 
tained. Section  6,  ch.  6,  Statutes  of  Oklahoma  1893,  pro- 
vides: "An  attorney  and  counsellor  has  power  to  receive 
money  claimed  by  his  client  in  an  action  or  proceeding 
during  the  pendency  thereof  or  afterwards,  unless  he  has 
been  previously  discharged  by  his  client,  amd  upon  pay- 
ment thereof,  and  not  otherwise,  to  discharge  the  claim  or 
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acknowledge  satisfaction  of  the  judgment.''  The  judg- 
ment of  Mattingly  against  plaintiffs  in  error  was  intro- 
duced in  evidence.  Upon  the  margin  thereof  was  in- 
dorsed a  release  and  satisfaction  thereof  by  the  attorney 
of  record  who  obtained  such  judgment.  This  instru- 
ment of  release  or  satisfaction  would  certainly  have  as 
much  force  and  effect  as  evidence  as  a  receipt  in  full 
signed  by  the  judgment  creditor  or  her  attorney  of  record: 
and  it  would  hardly  be  contended  that  such  receipt  would 
not  be  prima  facie  evidence  of  payment,  entitling  the 
case  to  go  to  the  jury  on  that  point.  The  statute  provides 
that  the  attorney  of  record  may  satisfy  the  judgment 
when,  and  only  when,  the  same  has  been  paid  in  full. 
The  court  will  presume  that  an  attorney  of  record  in  a 
cause  has  not  violated  the  statute,  and  satisfied  a  judg- 
ment before  it  has  been  paid  in  full.  Courts  presume  that 
attorneys  of  record  are  authorized  to  represent  their 
clients,  and  have  authority  to  act  for  them  and  bind  them. 
We  think  the  evidence  of  payment  was  sufficient. 

The  plaintiffs  in  error  having  shown  the  issuing  of  the 
writ  of  attachment,  and  the  seizure  of  the  goods  of  a 
stranger  thereunder;  that  such  seizure  was  made  in  the 
presence  of,  and  by  the  express  direction  of,  the  agent  of 
the  defendant  in  error;  that  suit  was  brought  therefor  by 
the  owner  of  the  goods  against  the  sheriff  executing  the 
writ;  that  pending  said  suit,  of  which  the  defendant  in 
error  had  full  knowledge,  the  goods  were  sold  under  the 
writ,  purchased  by  defendant  in  error's  agent,  resold  by 
him,  and  the  moneys  received  therefor  appropriated  by 
the  defendant  in  error;  that  the  sheriff  individually  was 
insolvent  and  irresponsible;  that  these  plaintiffs  in  error 
were  sued,  as  the  sureties  upon  the  sheriff's  bond,  for  the 
value  of  said  goods,  and  judgment  recovered  against  them, 
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which  they  had  paid  before  the  commencement  of  this 
action, — ^it  seems  to  us  that  they  presented  a  prima  fade 
case  showing  the  right  of  plaintiffs  in  error  to  recover. 
Defendant  in  error  was  primarily  liable  to  the  sheriff. 
Plaintiffs  in  error  were  sureties  for  the  sheriff.  A  surety, 
upon  satisfying  the  obilgationfi  of  the  principal,  is  subro- 
gated (to  all  the  rights  of  the  principal,  and  entitled  to  the 
benefit  of  every  security  or  indemnity  which  the  principal 
had. 

Our  conclusion,  therefore,  is  that  the  record  in  this  case 
fi^hows  that,  both  in  law  and  upon  the  evidence,  the  plain- 
tiffs in  error  had  established  a  prima  facie  case,  which  en- 
titled them  to  have  the  issues  involved  determined  by  a 
jury,  and  that  the  court  erred  in  sustaining  the  demurrer 
to  the  evidence.  Judgement  reversed,  and  csiuse  re- 
manded for  a  new  trial. 

McAtee,  J.,  having  presided  in  the  court  below,  not  sit- 
ting; all  the  other  Justices  concurring. 


E.  W.  Erisman  v.  J.  J.  Kerwin. 

(Filed    Feb.    U,    1899.) 

L  Repereb— Report  of  Fads— Effect.  Under  section  305  of  our  Code 
of  Civil  Procedure,  when  the  order  of  reference  by  the  court 
requires  the  referee  to  report  the  facts,  the  report  has  the  effect 
of  a  special   verdict. 

2.  BAxm-~Finding9  Bame  Force  as  Verdict.  The  flndlngrs  of  the  referee 
must  be  resrarded  by  the  court  as  havlnir  the  same  force  and 
weiirbt  as  the  verdict  of  a  Jury,  and  should  not  be  disturbed^ 
unless  clearly  against  the  weigrht  of  the  evidence. 
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8.  Report  op  Rbperbe— iZerietr  on  Appeal— Rule  Applied.  The  record 
in  this  case  examined,  and  held,  that  the  evidence  clearly  supports 
the  flndlnsrs  of  fact  and  conclusions  of  law  thereon  by  the 
reports  of  the  referees,  and  It  was  error  for  the  court  to  overrule 
the  motions  of  the  defendant  to  conflrm  such  reports  of  the  referees, 
and  to  enter  judgment  for  the  plaintiff. 
(Syllabus  by  the  Court.) 

Error  from  the  District  Court  of  Oklahoma  County;  before 
Henry  W.  Scott,  District  Judge, 

B,  F.  BurwelJ  and  A.  C.  Scott,  for  plaintiff  in  error. 
J.  W.  Johnson  and  Hardin  Ehy,  for  defendant  in  error. 

Action  by  J.  J.  Kerwin  against  E.  W.  Erisman.  Judg- 
ment for  plaintiff.  Defendant  brings  error.  Reversed. 

Opinion  of  the  court  by 

Hainer,  J.:  This  was  an  action  brought  by  J.  J.  Ker- 
win, defendant  in  error,  and  plaintiff  in  the  court  below, 
in  the  district  court  of  Oklahoma  county,  against  E.  W. 
Erisman,  .plaintiff  in  error,  and  defendant  in  the  court 
below,  for  an  accounting,  for  dissolution  of  partnership, 
and  for  the  appointment  of  a  receiver  to  take  charge  of 
the  partnership  property,  pending  the  litigation  and  the 
settlement  of  their  partnership  affairs.  After  a  receiver 
had  been  appointed  by  the  court,  and  the  issues  joined, 
the  court,  by  agreement  of  both  parties,  referred  the  case 
to  MacGregor  Douglas  to  hear  and  determine  the  cause 
as  to  both  questions  of  law  and  fact.  The  referee,  after 
hearing  all  the  evidence  in  said  cause,  found  the  issues 
in  favor  of  the  defendant,  Erisman,  and  made  th?  fol- 
lowing recommendation  to  the  court,  based  upon  his  find- 
ings of  fact: 

1.  "The  referee  recommends  that  said  court  order  said 
receiver  to  sell  the  real  estate  and  premises  in  which  this 
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partnership  began  and  eontinued  buBiness,  and  which 
stands  in  the  name  of  E.W.  Erisman,  to  the  highest  bid- 
der for  cash,  and  applv  the  proceeds  of  said  sale  as 
follows:  First.  To  the  full  payment  aod  satisfaction  of 
the  mortgage  on  said  real  estate  and  lyremises.  Second 
If  any  balance  remains  after  the  satisfaction  of  said 
mortgage,  the  same  shall  be  divided  in  two  equal  snm^, 
— one-half  said  balance  to  be  paid  to  the  plaintiff,  Ker- 
win,  and  the  other  half  used  and  applied  on  the  payment 
of  the  accounts  and  notes  due  by  said  business,  as  here- 
inafter set  forth;  but  that  if,  on  any  account,  said  real  es- 
tate should  not  sell  for  enough  to  satisfy  said  mortgage, 
the  mortgagees  therein  should  recover  judgment  equally 
agmuBt  Eri«man  and  Kerwin  for  any  balance  remaining 
unpaid,  one  half  of  said  balance  unpaid  and  of  said  judg- 
ment to  be  paid  by  each  of  the  parties  hereto. 

2.  "The  referee  further  recommends  that  said  receiver 
be  ordertd  by  the  court  to  sell  the  stock  of  good«  in  con- 
troversy herein  for  cash  to  the  highest  bidder,  and  apply 
the  proceeds  of  such  sale,  together  with  one  half  the 
balance  (if  any)  remaining  rfom  the  sale  of  the  real  es- 
tate and  payment  of  mortgage  as  follows.  First.  To 
the  full  payment  of  the  balance  due  on  the  notes  held 
by  the  People's  Bank,  and  also  the  accounts  due  to  the 
said  various  wholesale  houses,  as  hereinbefore  set  out; 
and,  second,  the  balance  remaining  after  the  payment 
of  said  debts  and  expense  of  receivership,  if  any  there  be, 
shall  be  turned  over  to  the  defendant,  Erisman.  That 
said  receiver  be  ordered  by  the  court  to  pay  all  the  ex- 
pense of  his  receivership  out  of  the  money  in  his  haiids 
as  such  receiver,  as  well  as  his  own  comi>ensation  of 
f  175.00,  being  his  full  compensation  up  to  the  31st  day 
of  March,  1896;  and  any  other  expenses  arising  in  said 
receivership  shall  be  paid  out  of  the  moneys  coming 
into  the  hands  of  said  receiver  from  the  sale  of  the  prop- 
erty or  otherwise. 

3.  "The  referee  recommends  that  said  defendant,  Eris- 
man, recover  judgment  against  the  plaintiff,  Kerwin,  for 
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the  costs  of  this  suit  and  expenses  of  said  receivership, 
and  for  any  balance  of  the  proceeds  of  the  sale  of  said 
stock  of  goods  remaining  after  the  payment  of  the  indebt- 
edness as  provided;  and  that  plaintiff,  Kerwin',  have  judg- 
ment for  one-half  of  any  balance  ren^aining  from  the  gale 
of  said  real  estate  and  payment  of  the  mortgage  thereon, 
and  for  the  return  of  his  collateral  to  paid  notes,  when 
same  shall  be  paid,  but  that  said  judgment  in  favor  of 
Kerwin  shall  not  take  effect  until  he  shall  have  paid 
said  costs  of  this  action  and  expenses  of  the  receiver 
ship  herein;  and,  provided  that,  if  said  Kerwin  shall  not 
pay  the  costs  herein  and  the  expenses  of  the  receiver- 
ship, the  receiver  shall  be  ordered  to  apply  one-half  of 
the  balance  remaining  in  his  hands  as  aforesaid  which 
belongs  to  Kerwin  to*  and  on  the  pavment  of  said  costs 
and  expenses,  and  said  receiver  shall  be  ordered  to  eell 
said  collateral  and  pay  said  expenses  out  of  the  pro- 
ceeds thereof,  and  pay  the  balance  over  to  Kerwin." 

Erisman  then  filed  a  motion  to  confirm  the  report  of 
the  referee,  but  the  court  on  its  own  motion,  and  over 
the  objections  of  the  defendant,  again  referred  said  cause 
to  J.  H.  Everest,  the  court  stating  at  the  time  that  said 
Everest  was  an  expert  accountant,  and  directed  him  to 
read  the  evidence,  and  make  his  findings  of  fact  and  con- 
clusions of  law  thereon,  and  to  determine  all  questions 
of  both  law  and  fact  in  said  case,  and  report  the  same 
to  the  court;  to  which  reference,  the  defendant  at  the 
time  excepted.  The  second  referee  (Everest,)  after  hav- 
ing said  matter  under  consideration  for  six  days,  made 
the  following  report: 

"After  a  careful  examination  of  the  evidence  intro- 
duced by  both  plaintiff  and  defendant,  and  after  hear- 
ing argument  of  counsel  for  both  plaintiff  and  defend- 
ant, and  having  carefully  examined  the  law  applicatle 
to  the  facts  shown  by  the  record,  the  referee  finds  that 
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the  report  of  Referee  MacQregor  Douglas,  filed  in  the 
district  court  April  17,  1896,  herein,  was  correct  in  both 
its  findings  of  facts,  and  in  conclusions  of  law,  and  rec- 
ommendations to  the  court,  and  the  referee  recommends 
that  said  report  be  confirmed  in  all  things,  and  that 
judgment  be  entered  as  therein  recommended." 

Erisman  then  again  filed  a  motion  to  confirm  the  re- 
port of  the  second  referee,  but  the  court  again  overruled 
the  motion  to  confirm,  and  rendered  a  judgment  in  favor 
of  the  plaintiff.  The  defendant  then  filed  his  motion  for 
a  new  trial,  which  was  by  the  court  overruled,  and  the 
defendant,  Erisman,  brings  this  case  here  upon  error, 
and  prays  reversal  of  the  judgment  of  the  district  court. 

We  have  carefully  examined  the  record  in  this  case, 
and  find  that  the  clear  weight  of  the  evidence  supports 

the  findings  of  fact  apd  conclusions  of  law  of  the  referees 
in  this  case.    Section  305  of  our  Code  of  Civil  Procedure 

provides  that:  ^*The  report  of  the  referee  upon  the  whole 

issue  stands  as  the  decision  of  the  court,  and  judgment 
may  be  entered  thereon  in  the  same  manner  as  if  the 
action  had  been  tried  by  the  court.  When  the  referee  is 
to  report  the  facts,  the  report  has  the  effect  of  a  special 
verdict."  In  this  case  the  order  of  reference  required 
the  referee  to  report  his  findings  of  fact  and  conclusions 
of  law  thereon,  and  hence  the  reports  of  the  referees 
have  the  same  effect  as  a  special  verdict  of  a  jury;  in 
other  words,  the  reports  of  the  referees  in  this  case  are 

tantamount  to  the  special  findings  of  fact  by  two  juries. 
The  findings  of  a  referee  must  be  regarded  by  the  court 

AS  having  the  same  force  and  weight  as  the  verdict  of 
a  jury,  and  will  not  be  disturbed  unless  clearly  against 
the  weight  of  the  evidence.  (20  Am.  &  Eng.  Enc.  Law,  p. 
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70^;,  and  cases  there  cited;  Equipment  Co.  v.  Blair ,  [N.  Y. 
App.]  39  N.  E.  962;  Bank  v.  Pope,[Or.]  26  Pac.  622.) 

As  the  evidence  in  this  case  clearly  supports  the  find- 
ings of  facts  and  conclusions  of  law  thereon  by  the  ref- 
erees, it  was  error  for  the  court  to  overrule  the  motions 
to  confirm  the  reports  of  the  referees,  and  to  enter  judg- 
ment for  the  plaintiff.  The  judgment  of  the  district 
court  is  therefore  reversed,  and  the  cause  remanded  to 
the  district  court  with  directions  to  enter  judgment  for 
the  defendant  in  conformity  with  the  reports  of  the  ref- 
erees, and  for  costs  in  this  court  and  in  the  court  belov- 

Burwell,  J.,  having  been  of  counsel  in  the  court  below, 
not  sitting;  all  the  other  Justices  concurring. 


Richard  Pappe  v.  American  Fire  Insurance  Co. 

(Filed  Feb.  U.  1899.) 


1  CABm-MAjym—Ewtetuion  of  Time  to  Make  and  Berve.  A  trial  court  or 
Jud^  has  the  right  to  extend  the  time  for  making  and  serving 
a  case-made,  on  application  of  the  party  appealing,  for  good  cause 
shown,  without  any  notice  to  the  adverse  party;  and  the  finding 
by  the  court  or  Judge  that  good  cause  has  been  shown  is  a  finding 
of  fact,  which  will  not  be  reviewed  on  appeal. 


AvT»KAi>—Evi4mre  Not  ReHewed,  When.  Evidence  will  not  be  reviewed 
on  appeal,  unless  the  case-made  or  bill  of  exceptions  contains  all 
of  the  evidence  pertaining  to  the  subject  about  which  It  Is  alleged 
that  error  has  been  committed;  and  when  the  case-made  contains 
a  statement  that  all  of  the  evidence  Introduced  upon  the  trial  Is 
contained  therein,  but  the  record  Itself  shows  upon  its  face  that  it 
does  not,  and  that  material  written  Instruments  were  omitted 
—7 
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therefrom,  the  record  is  the  best  evidence,  and  will  prevail  over 
such  statement. 

(Syllabus  by  the  Court.) 

Appeal  from  the  District  Court  of  Kingfisher  County;  before 
J  no.  L.  McAteCy  District  Judge. 

James  A.  MorriSy  for  appellant. 

Boynton  &  Smithy  and  LeakCy  Henry  d  ReaveSy  for 
appellee. 

Action  by  Richard  Pappe  against  the  American  Fire 
Insurance  Company.  Judgment  for  defendant.  Plaintiff 
appeals.    Affirmed. 

Opinion  of  the  court  by 

BuRWELL,  J.:  I.  Judgment  was  rendered  in  favor  of 
the  defendant  in  error  (defendant  below)  on  April  9, 1897; 
and  the  court  gave  plaintiff  120  days  in  which  to  make 
and  serve  a  case-made  for  the  supreme  court.  This  time 
expired  August  7, 1897,  but  on  Augj^t  3, 1897,  the  plain- 
tiff obtained  an  order  of  the  trial  judge,  extending  the 
time  for  serving  a  case-made  60  days  additional  to  the 
time  theretofore  given;  and  on  October  2,  1897,  the  trial 
judge  again  extended  the  time  60  days  additional 
to  the  time  given  in  the  two  previous  orders. 
The  case-made  was  served  on  the  defendant  in 
error  on  November  26,  1897,  which  was  within  the  time 
embraced  in  the  orders  of  the  jndge,  but  the  defendant 
in  error  contends  that,  because  the  two  orders  extendinjj: 
the  time  to  make  and  serve  a  case-made  were  signed 
without  any  notice  to  it,  the  same  are  void,  and  there- 
fore the  case-made  was  served  out  of  time;  that  an  order 
extending  lime  to  make  and  eci  ve  a  case-made  cannot  be 


Digitized  by 


Google 


VOL.  VIII.— JANUARY  TEBM,  1899.  90 

Opinion  of  the  Court. 

made  by  the  trial  jadge,  except  upon  notice  to,  the  ad- 
verse party;  and  that  the  opposite  party  should  be  given 
an  opportunity  to  resist  such  extension,  which  was  not 
done  in  this  case. 

Section  4445,  Statutes  of  Oklahoma,  1893,  providea: 
*The  court  or  judge  may,  upon  good  cause  shown,  ex- 
tend the  time  for  making  a  case,  and  the  time  withm 
which  the  case  may  be  served,"  etc.  Time  to  make  and 
serve  a  case-made  can  only  be  extended  by  the  court  or 
judge  upon  good  cause  shown,  and  not  otherwise;  but 
the  court  or  judge,  before  whom  the  case  was  tried,  must 
alone  determine  as  to  when  good  cause  is  shown,  and 
the  finding  of  the  court  or  judge  in  relation  thereto,  is 
a  finding  of  fact,  which  is  not  reviewable  by  the  appellate 
court.  Nor  is  it  necessary  that  the  adverse  party  have 
notice  of  the  application  for  extension,  or  that  he  be  pres- 
ent when  the  showing  is  made,  or  extension  granted. 
This  rule  is  well  supported  by  the  authorities.  (Baker  v. 
HaU,  29  Kan.  617;  Scurry  v.  Colemariy  14  8.  C.  166;  Irvine 
V.  Myersy  6  Minn.  560  [Gil.  394] ;  Clark  v.  Ford,  [Kan. 
App.]   51  Pac.  938.) 

II.  After  the  plaintiff  had  introduced  all  of  his  evi 
dence  and  rested,  the  defendant  demurred  to  the  evi 
dence,  which  demurrer  was  by  the  court  sustained,  and 
judgment  entered  for  defendant;  and  the  plaintiff  appeals 
to  this  court  assigning  error  as  follows:  (1)  ^'Said 
court  erred  in  sustaining  the  demurrer  of  defendant  in 
error  to  the  evidence  of  plaintiff  in  error;  (2)  said 
court  erred  in  overruling  the  motion  of  plaintiff  in  error 
for  a  new  trial;  and  (3)  said  court  erred  in  excluding  evi- 
dence offered  by  plaintiff  in  error."  The  above  assign- 
ments of  error  will  only  be  considered  by  this  court  upon 
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a  recocd  which  containa  all  of  the  eyidenee  intpoduced 
upon  the  trial,  for  the  reason  that  the  plaintiff  in  error 
r^ies  upon  error  alleged  to  have  been  committed  by  the 
trial  court  in  adlmitting  incompetent  evidence,  in  ex- 
cluding competent  evidence  and  in  sustaining  defend 
ant's  demurrer  to  plaintiff's  evidence.  Does  the  record 
presented  contain  all  of  the  evidence?  On  page  20  of 
the  rec<wd  the  following  statement  appears:  "Be  it 
further  remembered  that  afterwards  the  following  pro- 
ceedings were  had  in  said  cause,  and  the  following  evi- 
dence was  introduced,  which  is  all  the  evidence  that  was 
introduced  in  said  cause."  It  is,  however,  apparent  from 
the  face  of  the  record,  that  it  does  not  contain  all  of  the 
evidence  introduced  upon  the  trial.  In  fact,  a  great  deal 
of  very  important  evidence  is  omitted  from  the  case- 
made,  such  as  a  copy  of  the  insurance  policy  on  which 
the  suit  was  brought,  copy  of  proof  of  loss,  judgments 
of  courts,  etc.  Blanks  were  left  in  the  case  made  fcwr 
these  records  and  papers,  but  they  were  never  inserted, 
and  are  not  in  the  record.  The  court  is  of  the  opinion 
that,  where  the  record  itself  discloses  the  absence  of  a 
part  of  the  evidence  introduced  upon  the  trial,  the  record 
will  prevail  over  a  positive  statement  in  the  case-made 
to  the  effect  that  it  contains  all  of  the  evidence. 

In  the  case  of  Board  v,  Wagner,  (Ind.  Sup.)  38  N.  E.  171, 
the  court  said:  "When  it  affirmatively  appears  from  the 
bill  of  exceptions  that  photographs  and  maps  used  in 
evidence  were  omitted  from  the  transcript,  the  defect 
is  not  remedied  by  a  statement  in  the  bill  of  exceptions 
that  it  contains  all  the  evidence." 

The  same  court,  in  Marvin  v.  Sager  (Tnd.  SupO  44  N.  E. 
310,  held:  "Where  the  bill  of  exceptions  shows  affirm- 
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atively  that  all  the  evidence  is  not  included  therein,  blanks 
having  been  left  for  the  insertion  of  deeds  read  in  evi- 
dence, the  sufficiency  of  the  evidence  cannot  be  consid- 
ered, though  the  bill  contains  a  recital  that  it  contains 
all  the  evidence.'*  The  following  cases  are  to  the  same 
effect:  Sawon  v.  StatCy  (Ind.  Sup.)  18  N.  E.  268;  Oowger  v. 
handy  (Ind.  Sup.)  12  N.  E.  96;  Harris  v.  Tomlinsan,  (Ind. 
Sup.)  30  N.  E.  214;  Stout  v.  Turnery  (Ind.  Sup.)  26  N.  E.  85. 

The  rule  that  an  appellate  court  will  not  review  a  case 
on  the  evidence,  when  the  case-made  ot  bill  of  exceptions 
does  not  contain  all  of  the  evidence  pertaining  to  the  par- 
ticular subject  assigned  as  error  is  too  well  settled  to  cite 
authorities  in  support  thereof.  The  case-made  presented 
to  this  court  does  not  contain  all  of  the  evidence  intro- 
duced on  the  trial,  and  for  that  reason  the  judgment  of 
the  trial  court  is  hereby  affirmed,  and  cause  remanded 
to  the  lower  court.  A  mandate  will  issue  to  the  trial 
court  in  conformity  herewith. 

McAtee,  J.,  having  presided  in  the  court  below,  not 
sitting;  all  of  the  other  Justices  concurring. 


O.  S.  Cutler  v.  The  Territory  op  Oklahoma, 

(Filed  Feb.  11.  1899.) 

L  Pbbjurt— WJkol  Indieiment  for  Mutt  Show.  An  indictment  for  perjury 
need  not  set  out  the  facts  from  which  it  will  be  made  to  appear 
that  the  alleged  false  testimony  upon  which  the  chargre  is  predicated 
was  material.  It  is  sufficient  if  the  express  averment  is  made  that 
said  testimony  was  material  to  the  question  in  issue. 

1  CfiAMOB  OP  Ymtnrm—Ofnnting  of,  DiBcretUmmiy.  The  irr&ntinr  of  a 
change  of  venue  from  the  county  is,  by  statute,  made  discretionary 
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with  the  court;  and  an  appellate  court  will  not  rereree  the  ruling 
of  the  trial  court  densrln^  an  application  of  the  defendant  for 
chanire  of  venue,  unless  it  is  made  to  clearly  appear  that  there 
has  been  such  an  abuse  of  discretion  as  to  amount  practically  to  a 
denial  of  Justice. 

8.    BAMM—RevimD  of  BuUng  <m  Appeal,    The  ruling  upon  an  application  for 
chancre  of  venue  cannot  be  reviewed  in  the  supreme  court  until 
<    after  final  Judgment  flu  the  trial  court,  and  on  appeal  from  such 
Judgment. 

4.  EviDBNCB— Bm<  and  Secondary— Rule  Applied.  The  rule  of  evidence 
requiring  that  the  best  evidence  shall  be  produced,  to  the  exclusion 
of  secondary  and  hearsay,  is  not  violated  by  permitting  the  official 
court  stenographer  to  read  from  his  notes  the  testimony  of  a 
witness  in  a  former  trial,  taken  and  recorded  by  him  at  the  time 
and  sworn  to  by  him  to  be  correct,  even  though  he  testifies  that  he 
has  no  independent  recollection  of  such  testimony,  and  cannot 
refresh  his  memory  from  such  notes. 

6.  Samb— Aide  Modified.  The  old  application  of  the  rule  requiring  the 
best  evidence,  which  treated  the  recollection  of  a  person  who  was 
present  and  heard  the  testimony  of  a  witness  as  the  best  medium 
for  reproducing  such  testimony,  should  be  modified  to  meet  the 
changed  conditions  caused  by  the  progress  and  advancement  made 
in  science,  art,  skill,  and  mechanism;  and  the  notes  or  longhand 
manuscript  of  a  skilled  and  Impartial  stenographer  should  be 
treated  as  more  accurate  and  reliable  than  to  trust  to  the 
Imperfections  of  human  recollection. 

6.  iNDicrmBNT  FOR  Perjury— Proof— Fartenoe.  Where  an  indictment 
for  perjury  specifically  avers  that  the  defendant  was  sworn  before' 
a  certain  person  and  a  particular  officer,  such  allegation  Is  matter 
of  substance,  and  must  be  proved  as  laid;  and  proof*  that  some 
other  person  or  officer  administered  the  oath  is  a  fatal  variance. 

7.  EviDSNCB— fiu/Tioieik^.  Proof  that  an  oath  was  administered  by 
the  clerk  or  some  other  officer  of  the  court  In  the  presence  of  the 
court  is  sufficient  to  sustain  an  allegation  that  the  person  was 
sworn  by  the  court,  or  in  court. 

i.  Criminal  "LAW—Statute  Interpreted.  Section  5234,  Statutes  1898,  was 
not  intended  to  change  rules  of  pleading  or  pra'*tice,  but  announces 
a  rule  which  had  been  adopted  by  some  courts  previous  to  its 
enactment,  and  only  applies  to  indictments  where  the  allegation  is 
made  generally  that  the  accused  person  was  sworn  before  the  court, 
or  in  the  court,  and  was  not  Intended  to  change  the  rule  in  case 
where  a  specific  averment  is  made  setting  out  the  name  of  the 
person  and  officer  before  whom  the  oath  was  taken. 
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1  Instruction— J5rror.  Where  an  Indictment  for  perjury  contains  the 
allegation  that  the  defendant  was  duly  sworn  by  John  H.  Havlir- 
horst.  clerk  of  the  district  court.  It  Is  error  to  Instruct  the  jury 
that  It  Is  sufficient  proof,  If  the  defendant  was  sworn  by  any  other 
officer  of  the  court. 
(Syllabus  by  the  Coiurt.) 

Error  from  the  District  Cowt  (f  Pawnee  County;  lefore  A. 
O.  0.  Bierer,  District  Judge. 

B.  8.  McOuire  and  C  R.  Buckner  A  Son^  for  plaintiff  in 
error. 

Harper  8.  CunningTiam,  Attorney  Oeneraly  for  defendant 
in  error. 

0.  S.  Cutler  was  convicted  of  perjury,  and  appeals.  Re- 
yersed. 

Opinion  of  the  court  by 

BuBFORD,  C.  J.:  The  plaintiff  in  error  was  convicted 
of  the  crime  of  perjury,  and  sentenced  to  a  term  of  ten 
years'  imprisonment.  He  prosecuted  this  appeal  to  re- 
verse that  judgment.  There  are  a  number  of  assignments 
of  errcHT,  but  we  need  notice  only  two,  as  all  are  embraced 
in  these  two,  viz.  the  court  erred  in  overruling  the  de- 
murrer to  the  indictment,  and  that  the  court  erred  in 
overruling  the  motion  for  a  new  trial. 

We  have  examined  the  indictment,  and  find  that  it  con- 
tains all  the  material  averments  necessary  to  constitute 
a  good  charge  of  perjury,  and  that  no  error  was  com- 
mitted in  overruling  the  demurrer.  The  sufficiency  of 
the  indictment  is  challenged  upon  the  ground  that  it  does 
not  appear  from  the  alleged  false  matter  that  the  testi- 
mony set  out  was  material  to  any  issue  before  the  court. 

It  is  now  well  settled  by  the  weight  of  modem  author- 
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ity  that  the  materiality  need  not  be  made  to  appear,  other 
than  by  an  express  allegation  that  said  matters  were 
material  to  the  question  to  be  determined.  This  indict- 
ment expressly  avers  the  materiality  of  the  alleged  false 
testimony,  and  is  sufficient.  (Rich  v.  U.  fif.  X  Okla.  354,  33 
i^ac.  804;  Stanley  v.  U.  8. 1  Okla.  336,  33  Pac.  1025;  Terri- 
tory V.  Lockhariy  [N.  M.]  45  Pac.  1106;  People  v.  Von  Tiede- 
man,  120  Cal.  128,  52  Pac.  155;  State  v.  Sutton,  147  Ind. 
158,  46  N.  E.  468;  Shaffer  v.  State,  39  Ala.  313.) 

The  defendant  made  an  application  for  change  of  yenue 
from  the  county,  and  supported  same  by  the  affidayits 
of  a  number  of  persons.  The  court,  on  application  of 
the  county  attorney,  permitted  him  to  orally  examine  the 
persons  who  made  these  affidavits  before  the  court,  in 
reference  to  their  knowledge  of  the  matters  contained 
in  their  several  affidavits,  and,  after  hearing  this  evi- 
dence, the  court  overruled  the  application  for  change  of 
venue.  This  ruling  of  the  court  it  is  claimed,  was  erron- 
eous. After  an  examination  of  the  affidavits  and  the 
testimony  submitted  to  the  court,  we  cannot  say  that 
there  was  such  a  flagrant  abuse  of  discretion  as  to  war- 
rant this  court  in  setting  aside  the  action  of  the  trial 
court  The  statute  provides  that  in  such  cases  the  court 
may,  in  its  discretion,  award  or  refuse  the  change. 
Where,  as  in  this  case,  the  matter  is  left  to  the  discretion 
Of  the  trial  court,  an  appellate  court  will  not  reverse  the 
action  of  the  trial  court  unless  it  is  clearly  apparent  that 
there  has  been  such  a  flagrant  abuse  of  discretion  as  to 
amount  to  a  denial  of  justice. 

The  statute  (Statutes  1893)  further  provides,  in  the  last 
clause  of  second  sub-division  of  section  6138  that  such 
brder  may  be  reviewed  on  appeal.    After  the  court  had 
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overruled  the  defendant's  application  for  change  of  venue- 
from  the  county,  he  demanded  an  appeal  to  the  supreme 
court,  and  a  stay  of  proceedings  until  his  appeal  could 
he  heard.  This  the  court  denied,  and  he  excepted.  Coun- 
sel for  plaintiff  in  error  contend  that  the  statute  author- 
izes  an  appeal  from  an  order  overruling  a  motion  lor 
change  of  venue  prior  to  the  final  judgment  in  the  case, 
and  base  such  contention  upon  the  proposition  that  in 
as  much  as,  by  the  terms  of  another  section  of  the  stat- 
ute, an  appeal  is  allowed  from  a  judgment  of  conviction 
in  all  criminal  causes,  as  a  matter  of  right,  the  provisions 
authorizing  a  review  of  an  order  granting  or  denying  a 
change  of  venue  would  be  nugatory  and  of  no  avail.  We- 
do  not  think  this  contention  well  founded.  As  a  gen- 
eral rule,  where  a  court  is  exercising  purely  discretionary 
powers,  an  appellate  court  will  not  interfere  with  its 
action,  and  the  purpose  of  the  statute  in  authorizing  a 
review  of  an  order  denying  or  granting  an  application 
for  change  of  venue  was  to  confer  upon  the  appellate 
court  the  power  to  review  such  an  order,  and  give  to  the 
party  complaining  of  such  ruling  the  right  to  have  such 
order  reviewed  on  an  appeal;  but  the  aggrieved  party 
must  wait  until  after  final  judgment,  the  same  as  in  any 
other  step  of  the  trial,  before  he  is  entitled  to  his  appeal. 

On  the  trial  of  the  cause,  the  official  court  stenog- 
rapher, who  took  the  evidence  in  the  cause  in  which  it  was 
alleged  the  defendant  gave  the  false  testimony,  was 
sworn  as  a  witness,  and  placed  on  the  stand  to  prove  what 
the  testimony  of  the  defendant  had  been  in  the  former 
trial,  and  on  which  the  charge  of  perjury  was  predi- 
cated; and  after  testifying  that  he  was  not  able  to  re- 
member  the  testimony,  or  when  refreshed  by  an  ezamina- 
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tion  of  the  notes  taken  at  the  time,  to  state  from  mtm- 
ory,  the  testimony  so  given,  he  was  permitted  over  the 
objection  of  the  defendant,  to  read  the  testimony  of  the 
defendant,  as  taken  by  him  in  short  hand  at  the  time, 
■and  reduced  to  long  hand.  This  is  complained  of  as  error. 
This  presents  an  interesting  question,  and  one  which  has 
not  heretofore  been  determined  by  this  court,  but  we 
do  not  regard  it  as  a  difficult  or  serious  question.  The 
law  requires  the  best  evidence  that  the  case  will  admit 
of,  to  the  exclusion  of  hearsay  and  secondary.  Before  we 
had  advanced  to  that  degree  of  proficiency  and  skill  in 
recording  the  exact  words  and  language  as  they  fell  from 
the  lips  of  the  speaker,  by  the  system  of  signs  and  char- 
acters now  in  use,  and  recognized  as  accurate  and  indis- 
putable, it  was  considered  that  the  recollection  of  one 
who  had  heard  the  statements  of  another  was  the  highest 
source  and  the  most  reliable  authority  to  which  we  could 
appeal  for  a  reproduction  of  such  statements.  But  the 
constantly  changing  conditions  occasioned  by  the  rapid 
strides  of  advancement  in  intelligence,  science,  skill, 
mechanics,  and  inventive  genius,  as  well  as  the  develop- 
ment of  physical  capabilities,  make  necessary  the  appli- 
cation of  old  rules  to  a  new  order  of  things  and  to  new 
conditions.  That  which  furnished  the  best  source  for 
ebtaining  the  truth  100  years  ago  is  no  longer  the  best. 
The  rule  does  not  change.  The  best  evidence  must  be 
produced.  But  what  is  the  best?  Is  it  safer  and  moce 
conducive  to  truth  and  accurat^y  to  trust  to  the  uncer- 
tainties of  human  recollection,  rather  than  to  rely  upon 
the  notes  or  manuscript  of  the  skilled  and  expert  stenog- 
rapher, who  could  have  no  purpose  or  object  in  girving 
<x>lor  or  emphasis  to  that  which  he  has  heard  and  accu- 
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rately  recorded  at  the  time  it  waa  spoken?  Surely  it 
would  be  doing  violence  to  no  established  rule  of  evi- 
dence to  hold  that  the  stenographic  notes  or  long  hand 
manuscript^  aa  transcribed  from  the  notes  of  the  official 
court  reporter,  are  better  evidence,  more  reliable,  more 
accurate,  and  entitled  to  more  credit,  than  the  recollec- 
tion or  memory  of  any  person,  however  disinterested  or 
truthful  he  might  be.  Our  statute  (section  1586,  Stat- 
utes 1893)  makes  the  long  hand  transcript  of  the  report- 
er's notes,  taken  in.  any  case,  and  filed  with  the  clerk, 
when  duly  certified  as  correct  by  the  reporter  who  took 
the  testimony,  adfiiiseible  as  evidence  in  all  cases,  with 
like  force  and  effect  as  testimony  taken  in  the  cause  by 
depositions.  This  statute  evidently  establishes  a  rule 
in  civil  cases,  and  in  some  instances,  probably,  in  the 
trial  of  criminal  causes.  But  the  defendant  in  a  criminal 
cause  is  entitled  to  be  confronted  by  the  witnesses  who 
testify  against  him,  and  ordinarily  depositions  cannot  be 
used  against  him  except  in  cases  where  he  has  had  op- 
portunity to  be  present  at  the  taking  of  same,  and  to  fully 
cross-examine  the  witness  whose  testimony  is  offered  by 
deposition.  Hence,  when  questions  arise  like  the  one 
now  under  consideration,  where  it  becomes  necessary  to 
prove  what  the  testimony  of  the  accused  was  in  another 
trial,  to  which  he  was  not  a  party,  this  statute  does  not 
control;  and  the  stenographer  who  took  the  testimony 
may  be  sworn  as  a  witness,  and  after  testifying  to  the 
fact  that  he  took  the  testimony  at  the  time  it  was  given, 
that  he  correctly  recorded  it  in  short  hand,  and  that  he 
has  correctly  transcribed  the  same  into  long  hand,  may 
read  the  testimony  from  either  the  short  hand  notes,  or 
the  long  hand  manuscript,  and  he  will  be  subject  to  cross- 
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examination  as  to  the  correctness  of  his  notes,  the  ac- 
curacy of  his  system  of  stenography,  the  identity  of  party,, 
and  as  to  the  matter  contained  in  the  notes  or  manu- 
script, as  well  as  any  other  facts  relating  to  the  matter 
testified  to  by  him.  The  fact  that  the  stenographer  has. 
no  independent  recollection  of  the  testimony,  after  read- 
ing his  notes,  will  not  preclude  him  from  giving  to  the 
jury  what  he  knew  to  have  been  correctly  done  at 
the  time  it  was  performed.  This  question  was  ably 
discussed  and  well  considered  in  the  case  of  Wright  v. 
Wrighty  50  Pac.  444,  by  the  supreme  court  of  Kansas,  and 
a  like  conclusion  reached.  The  same  result  is  announced, 
though  placed  on  slightly  different  grounds  in  the  fol- 
lowing cases:  State  v.  Smith,  99  Iowa,  26,  68  N.  W.  42S;. 
Rounds  V.  State,  57  Wis.  45,  14  N.  W,  865;  Underh.  E/. 
sec.  124 

On  the  trial  of  the  cause  the  court  gave  the  jury,  among, 
others,  the  following  instruction: 

4.  "The  clerk  of  the  district  court  is,  under  the  law, 
as  is  also  the  deputy  clerk  of  said  court,  a  qualified  officer, 
empowered  and  authorized  to  administer  an  oath  in  any 
cause  in  the  district  court,  wherein  a  defendant  is  being 
tried  upon  indictment,  charged  with  the  commission 
of  crime.  The  indictment  in  this  case,  charges  that  the 
oath  was  administered  by  J.  H.  Havighorst,  clerk  of  the 
district  court;  and  you  are  instructed  in  cases  of  perjury, 
where  the  perjury  is  charged  to  have  been  committed  in 
a  district  court,  it  is  sufficient  to  show  that  the  oath  was. 
administered  by  any  officer  of  the  court  authorized  so 
to  do,  or  that  the  defendant  testified  and  gave  his  testi- 
mony as  under  oath,  or,  if  the  question  be  in  doubt  as  to 
what  particular  officer  administered  the  oath,  it  is  proper 
to  fidiow  that  it  was  administered  by  any  officer  author- 
ized so  to  do." 
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This  infitruction  was  ctearly  erroneous,  and  misleid- 
ing  to  the  jury.  The  specific  averment  is  made  in  the 
indictment  that  the  oath  was  administered  by  J.  H.  Hav- 
ighorst,  clerk  of  the  district  court.  This  is  a  matter  of 
substance  and  must  be  proved  as  charged.  On  the  trial 
of  the  cause,  J.  H.  Havighorst  was  sworn  as  a  witness, 
and  testified  that  he  had  no  recollection  of  having  ad- 
m'nistered  the  oath  to  the  defendant,  but  that  he  was 
present  in  court  at  the  time  the  defendant  testified,  as 
was  also  his  deputy,  Mr.  Glenn,  and  that  either  he  or  Mr. 
Glenn  swore  the  witness,  but  he  could  not  say  which. 
There  was  other  testimony  of  Mr.  Glenn  and  the  official 
reporter  to  the  same  effect.  If  the  court  had  instructed 
the  jury  that  the  averment  as  to  who,  and.  what  officer, 
administered  the  oath  to  the  defendant,  was  a  material 
averment,  and  must  be  proved  as  laid,  and  the  jury  had 
found  the  defendant  guilty,  we  could  not  have  disturbed 
the  verdict  on  the  weight  of  the  evidence.  B.t  this  was 
not  done.  The  court  told  the  jury  that  it  was  sufficient, 
under  the  averment  of  the  indictment,  to  show  that  the 
oath  was  administered  by  any  officer  of  the  court.  The 
learned  judge  who  presided  in  the  trial  court  evidently 
misapplied  section  5234,  Statutes  of  1893.  It  is  provided 
in  this  secti<Mi  that  "in  cases  of  perjury,  where  the  per- 
jury is  charged  to  have  been  committed  in  the  court,  it 
shall  be  sufficient  to  show  that  the  oath  was  adminis- 
tered by  any  officer  of  the  court  authorized  so  to  do,  or 
that  the  defendant  testified  and  gave  his  testimony  as 
under  oath,  or  if  the  question  te  in  doubt  as  to  what  par- 
ticular officer  administered  the  oath,  it  may  be  shown 
that  it  was  administered  by  any  officer  authorized  so  to 
-do.''     In  our  judgment,  this  statute  does  not  establish 
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any  new  rule,  but  only  announces  an  established  rule.  A 
district  court  consists  of  a  judge,  clerk,  and  other  offi- 
cers. A  clerk  is  as  necessary  to  a  properly  constituted  dis- 
trict court  as  a  judge,  and  it  has  been  frequently  held  that 
what  the  clerk  does  in  open  court,  in  the  presence  of  the 
judge,  is  the  act  of  the  court.  At  common  law,  it  was 
necessary  to  allege  the  name  and  office  of  the  person  ad- 
ministering the  oath,  and  a  yariance  in  this  respectwa; 
fatal.  (2  Whart.  Cr.  Law.  1287.)  This  rule  is  still  ad- 
hered to  in  many  of  the  states.  But  it  has  been  held, 
under  Codes  similar  to  ours,  that  it  is  suffioient  to  alleg? 
the  taking  of  an  oath  in  the  court,  or  before  the  couit, 
and  proof  of  taking  the  oath  before  any  officer 
of  the  court,  in  the  presence  of  the  court,  will 
sustain  an  allegation  of  being  sworn  by  or  be- 
fore the  court.  (Id.  1287, 1315;  Campbell  v.  People^  8  Wend. 
636;  State  v.  Spencer^  6  Or.  152.) 

Swearing  before  a  clerk  in  open  court  is  equivalent  to 
swearing  before  the  court.  (Server  v.  State,  2  Blackf,  C5; 
People  V.  Cohen,  [Cal.]  50  Pac.  20.) 

Formerly,  as  now,  where  it  was  alleged  in  the  indict- 
ment, in  cases  of  perjury;  that  the  accused  was  duly  sworn 
in  open  court,  or  was  duly  sworn  by  or  before  the  court, 
to  testify  and  depose  truthfully,  etc.,  it  was  only  neces- 
sary to  prove  that  the  oath  was  administered  by  the  judge 
or  some  officer  of  the  court  in  the  presence  of  the  court; 
and  our  statute  only  adopts  this  rule  as  a  fixed  rule  of 
practice  in  this  Territory,  and  it  was  not  intended  that  the 
rule  requiring  specific  averments  to  be  proved  as  laid 
should  be  abolished  or  modified.  Where  the  pleader 
elects  to  set  out  specifically  the  name  of  the  person  and 
officer  before  whom  the  oath  was  taken,  he  assumes  the 
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bnrden  of  proving  that  the  particular  perBon  or  officer 
named  administered  the  oath,  and  *to  prove  that  some 
other  person  or  officer  administered  the  oath  is, 
under  all  the  authorities,  ancient  and  modem,  a 
fatal  variance;  and  the  statute  under  considera- 
tion does  not  apply  to  such  an  indictment,  but 
only  to  such  as  wherein  the  general  averment  is  made 
that  the  accused  was  sworn  in  or  by  the  court.  For  the 
error  in  giving  this  instruction,  the  cause  must  be  re- 
versed. 

It  is  also  contended  that  the  court  erred  in  the  instruc- 
tions defining  the  crime  of  perjury.  Instruction  No.  2. 
is  as  follows: 

'^ou  are  instructed  that,  under  the  statutes  of  this 
Territory,  every  person,  who,  having  taken  an  oath  that 
he  will  testify,  declare,  depose,  or  certify  truly,  befor3 
any  competent  officer,  upon  the  trial  of  a  cause,  such  as- 
that  which  is  charged  in  the  indictuH^nt,  wilfully  and 
contrary  to  such  oath  states  any  material  matter,  which 
he  knows  to  be  false,  is  guilty  of  perjury,  and  that  an  un- 
qualified statement  of  that  which  one  does  not  know  to 
be  true  is  equivalent  to  a  statement  of  that  which  one 
knows  to  be  false." 

This  instruction  is  copied  from  section  1995  of  the 
crimes  act,  which  declares  that  "an  unqualified  state- 
ment of  that  which  one  does  not  know  to  be  true  is  equiv- 
alent to  a  statement  of  that  which  one  knows  to  be  false/'' 
This  section  is  not  intended  to  define  the  crime  of  per- 
jury, but  must  be  read  in  connection  with  section  1988, 
which  defines  the  crime,  and,  when  so  read,  is  intended 
to  include  cases  where  a  witness  wilfully  testifies  to 
the  truth  of  matters  which  he  does  not  know  to  be  true. 

That  the  statement  must  be  wilfully  made,  is  as  esten- 
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tial  to  the  crime  of  perjury  in  the  case  of  an  unqualified 
statement  of  that  which  the  witness  does  not  know  to  be 
true,  as  in  the  case  of  a  statement  which  he  knows  to  be 
false.  There  can  be  no  crime  of  perjury  where  the  witness 
is  honestly  mistaken  in  his  testimony,  or  the  oath  is  ac- 
cording to  the  belief  and  conviction  of  the  witness  that  it 
is  true.  The  California  Criminal  Codes  contain  these  same 
provisions  in  reference  to  the  crime  of  perjury,  and  the 
same  question  was  before  the  supreme  court  of  that  state 
in  the  case  of  People  v.  Yon  Tiedemany  120  Cal.  128,  52 
Pac.  155;  and  the  court  held  that  there  could  be  no  per- 
jury in  making  an  unqualified  statement  of  that  which 
one  does  not  know  to  be  true,  unless  the  element  of  wil- 
fullness  entered  into  the  act.  We  think  that  court  cor- 
rectly interpreted  these  statutes,  and  we  have  followed 
their  construction.  It  follows  that  the  court  erred  in  giv- 
ing instructicm  No.  2  in  the  form  that  it  was  given. 
This  error  was  probably  cured  by  other  ins! ructions, 
which  fully  covered  this  defect,  and  told  the  jury  that 
there  could  be  no  conviction,  under  the  charge  contaiued 
in  the  indictment,  unless  they  found,  beyond  a  reasonable 
^oubt,  that  the  alleged  false  statements  were  made  wil- 
fully and  corruptly,  and  with  a  design  to  mislead  and  de- 
ceive; but,  in  as  much  as  the  cause  must  be  retried,  we 
thought  it  best  to  determine  this  question,  that  it  may 
not  again  mislead  the  trial  judge. 

There  are  numerous  other  alleged  errors  mentioned 
in  the  motion  for  new  trial,  but,  as  the  cause  must  be 
reversed  for  error  in  the  instruction  numbered  4,  we  do 
not  deem  it  necessary  to  further  notice  them.  The  judg- 
ment of  the  district  court  is  reversed  and  a  new  trial 
ordered,  and  the  defendant  ordered  to  be  delivered  by 
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the  warden  of  the  penitentiary  to  the  sheriff  of  Pawnee 
county;  and  said  sheriff  is  directed  to  transport  said  pris- 
oner from  the  penitentiary  to  the  jail  of  his  county 
and  there  confine  him,  until  discharged  by  due  process  of 
law. 
All  of  the  Justices  concurring. 


Oeorgb  H.  Coulson,  Clerk  v.  The  Territory  op  Okla- 
homa, ex  reh  Jesse  J.  Dunn,  County  Attorney  of  Woods 
County. 

(Filed    Feb.    11,    1899.) 

1  Stars  Decisis— The  material  facts  and  circumstances  presented  by 
the  record  in  this  case  are  precisely  those  involved  in  a  long  line 
of  decisions  by  this  court,  and  the  rule  of  those  decisions  must 
determine  this  case  adversely  to  the  cause  of  action  sought  to 
be  stated  in  the  petition. 

1.  iNjOTfcnoN— CcHMiiy  Attomev—Duty  Violated— Cause  Diamiaaed.  Where  a 
county  attorney  brings  injunction  in  the  name  of  the  Territory, 
as  plaintiff,  against  the  county  clerk,  to  restrain  said  clerk  from 
spreading  upon  the  tax  rolls  of  the  county  an  increase  of  valua- 
tion of  property  for  taxation,  as  ordered  by  the  territorial  board 
of  equalization,  it  is  apparent  from  the  face  of  such  petition  that 
the  Territory  is  not  the  real  party  in  interest  in  the  prosecution 
of  'SUch  action;  that  the  real  interest  of  the  Territory  lies  in 
having  such  increased  valuation  spread  upon  the  tax  rolls,  and 
not  In  preventing  the  same;  that  the  county  attorney  bringing 
such  action  violates  his  ofTlcial  duty  to  the  Territory,  and  his 
obligations  of  fidelity  to  courts  and  clients;  and  that  such 
petition  should  be  dismissed. 
(Syllabus  by  the  Court.) 

Error  from  the  District  Court  of  Woods  County;  before  Jno. 
L.  McAtee,  District  Judge. 

Harper  8.  Cunningham,  Attorney  Qeneralj  for  plaintiff  in 
error. 
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Jesse  J.  Dunn,  County  Attomeyy  for  defendant  in  error. 

Action  by  the  Territory,  on  the  relation  of  Jesse  J. 
Dunn,  county  attorney  of  Woods  county,  against  (Seorge 
H.  CJoulson,  clerk  of  such  county.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Beversed. 

Opinion  of  the  court  by 

Tarsney,  J.:  Had  this  cause  been  instituted  in  the 
court  below  in  good  faith,  and  upon  the  petition  of  the 
real  party  in  interest  in  the  relief  sought,  all  the  material 
facts  and  circumstances  presented  by  the  record  in  thp 
case  would  be  precisely  like  thoee  involved  in  a  number  of 
cases  decided  by  this  court,  and  upon  the  authority  of 
those  cases  the  judgment  appealed  from  in  this  case 
would  be  reversed  and  the  cause  dismissed.  The  record 
in  this  case,  however,  presents  facts  and  circumstances, 
in  addition  to  those  presented  in  those  cases,  which  we 
cannot  pass  unnoticed.  This  action  was  commenced  in 
the  name  of  the  Territory  of  Oklahoma,  on  the  relation 
of  Jesse  J.  Dunn,  county  attorney  of  Woods  county,  to 
restrain  and  enjoin  George  H.  Ooulson,  county  clerk  of 
said  county,  from  spreading  upon  the  tax  rolls  of  that 
county  the  increased  valuation  of  property  therein,  as 
ordered  by  the  territorial  board  of  equalization,  in  equal- 
izing assessments  between  the  various  counties  for  the 
year  1897. 

The  Statutes  of  Oklahoma  1893,  sec.  1705,  provides  that 
"it  shall  be  the  duty  of  the  county  attorney  of  the  several 
counties  to  appear  in  the  district  court  of  their  respective 
counties  and  prosecute  and  defend  on  behalf  of  the  Ter- 
ritory or  his  county,  all  actions  or  proceedings,  civil  or 
criminal,  in  which  the  Territory  or  county  is  interested  as 
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a  party."    Every  action  mnst  be  proeecuted  in  the  name 
of  the  real  party  in  interest.    (Code  Civ.  Proc.  Sec  26.) 

The  first  of  these  statutory  provisions  authorizes  a 
county  attorney  to  appear  in  the  distriot  court  of  his 
county  to  institute  and  prosecute,  on  behalf  of  the  Terri- 
tory, actions  in  which  the  Territory  is  interested  in  obtain- 
\ng  the  relief  soufi^ht  by  the  action.  The  second  provision 
authorizes  an  action  to  be  brought  only  in  the  name  of 
the  party  really  interested  in  the  benefits  of  the  action,  if 
successful.  It  does  not  contemplate  that  an  €U!tion  may 
be  brought  in  the  name  of  the  party  whose  real  interest 
is  adverse  to  the  granting  of  the  relief  prayed  for  in  the 
pctioT^.  '  This  action  was  ins-titnted  in  the  name  of  the 
Territory,  as  plaintiff,  to  enjoin  the  county  clerk  from 
performing  a  ministerial  act  and  ministerial  duty  which 
he  owed  to  the  Territory,  which  this  court,  in  original 
proceedings  by  mandamus,  at  the  suit  of  the  Territory, 
has  required  him  to  perform.  The  territorial  board-  of 
equalization,  in  equalizing  assessments  between  the  sev- 
eral counties  of  the  Territory  for  the  year  1897,  in- 
creased the  valuation,  of  all  the  property  returned  for 
taxation  in  Woods  county  for  that  year,  41  per  cent., 
and  certified  the  fact  to  the  county  clerk,  as  required  by 
law.  It  was  the  duty  of  the  county  clerk  to  spread  such 
increase  upon  the  tax  rolls  of  the  county.  This  court  has 
repeatedly  held  that  the  action  of  the  board  of  equaliza- 
tion was  in  accordance  with  law,  and  in  all  things  valid. 
The  Territory  was  interested  in  having  its  levies  for 
territorial  taxation  levied  upon  property  according  to 
its  proper  valuation.  It  was  therefore  directly  interested 
in  having  this  increase  siH*ead  upon  the  tax  rolls  of  Woods 
county,  and  in  having  its  taxes  levied  thereon.    Its  every 
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interest  was  against  the  county  clerk  being  prevented 
from  doing  that  which  the  injunction  in  this  cause  sought 
to  prevent  him  from  doing.  It  was  a  real  party  in  in- 
terest to  the  defense  of  this  action,  and  not  in  its  prose- 
cution. The  attempt  to  use  it  as  a  party  plaintifif,  to  pre- 
vent it  from  obtaining  the  revenues  to  which  it  was  justly 
entitled  under  the  law,  was  a  fraud  upon  the  court,  and  a 
violation  by  the  county  attorney  of  the  duties  which  he 
owed  to  the  court  as  its  officer,  and  of  the  fidelity  which . 
an  attorney  owes  to  his  client  and  the  interests  which 
it  is  his  duty  to  protect.  The  court  below  should  have 
sustained  the  demurrer  to  the  petition,  if  for  no  other 
reason,  on  this  ground  alone:  That,  on  the  facts  stated, 
the  Territory,  named  as  plaintiff,  was  not  the  real  party 
in  interest  in  the  prosecution  of  the  action;  that  its  in- 
terests were  directly  opposed  to  its  prosecution;  and  that 
thfe  attoioiey  prosecuting  the  same  was  violafting  obliga- 
tions imxK>sed  upon  him  by  law  and  his  oath  of  office  aa 
an  attorney.  It  should  have  been  apparent  to  the  trial 
court  that  the  whole  proceeding  was  collusive  between 
the  county  attorney  and  the  nominal  defendant  Courts, 
if  their  integrity  is  to  be  maintained,  cannot  permit  such 
conduct  as  this  record  discloses  to  be  consummated  nor  to 
go  unrebuked.  The  judgment  is  reversed,  and  the  cause 
dismissed;  the  costs  to  be  taxed  to  the  relator. 

McAtee,  J.,  having  presided  in  the  court  below,  not  sit- 
ting; all  the  other  Justices  concurring. 
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T.  F.  McKennon,  Administrator y  v.  H.  W.  Pentecost, 

Beeeiver. 

(Filed    Feb.    U,    1S99.) 

L  Rbckycr— Z>ofialifv  I7f«  0/  Property.  A  receiver  is  vested  with 
discretion  to  manage  and  control  the  property  Intrusted  to  him 
In  such  manner  as  an  ordinarily  prudent  business  man  would 
manage  and  control  his  own  property.  A  receiver  ought  not  to 
have  been  required  to  pay  the  trust  for  the  use  of  an  opera  house 
on  occasions  when  he  had  donated  its  use  for  charitable,  benevo- 
lent, and  social  purposes,  whete  he  received  nothinsr  for  its  use, 
and  it  is  not  shown  that  he  would  have  received  anythingr  therefor, 
or  that  the  property  would  have  been  used  on  those  occasions, 
to  the  benefit  of  the  trust,  had  he  required  compensation  for  such 
use,  and  where  it  is  customary  for  ordinarily  prudent  owners  of 
like  property  to  occasionally  donate  the  use  of  the  same  to  like 
purposes. 


1  AppsaI/— Aarieio— FffMiiM^t  of  Fad.  Where  an  issue  of  fact  is  tried 
by  a  court  without  a  Jury,  and  a  ereneral  finding  is  made  upon 
such  issue  by  the  court,  upon  oral  testimony,  such  flndiner  is  a 
finding  of  every  special  thingr  necessary  to  be  found  to  sustain 
tne  greneral  flndingr,  and,  if  there  be  any  evidence  to  sustain  such 
finding,  is  conclusive  upon  this  court  upon  all  disputed  and  doubt- 
ful questions  of  fact. 
(Syllabus  by  the  Court.) 


Error  from  the  District  Court  of  Logan  County;  before 
Frank  DalCj  District  Judge, 

Cotteral  d  Homor,  for  paintiflf  in  error. 

Aspy  Shariel  d  Cottingham,  8.  L.  Overstreet,  Fred.  M. 
Elkin^  an(J  Oeorge  8.  Cfreen^  for  defendant  in  error. 

In  the  matter  of  the  settement  of  the  aeoonnts  of  Harry 
W.  Pentecost,  receiver.  *  T.  F.  McKennon,  administra- 
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tor  of  the  e&tate  of  Francis  B.  McKennon,  brings  error. 
AfiHrmed. 

Opinion  of  the  court  by 

Tarsney,  J.:  This  proceeding  arises  ont  of  an  excep- 
tion in  a  receiver's  report.  On  July  28,  1894,  defendant  in 
error,  Harry  W.  Pentecost,  was  appointed  receiver  in  the 
case  of  Francis  R.  McKennon  v.  Harry  Colton  et  al.,  in  the 
district  court  of  Logan  county.  As  such  receiver,  he  had 
charge  €uid  management  of  the  McKennon  Opera  House, 
in  the  city  of  Guthrie.  On  June  26, 1897,  he  filed  his  final 
report  as  receiver  in  the  cause;  setting  forth  his  receipts 
and  expenditures  in  the  management  of  said  property, 
asking  comi)ensaition  for  his  services,  and  that  he  be 
discharged  as  receiver.  Pliaintiflf  in  error,  T.  F.  McKen- 
non, who,  as  administrator  of  the  estate  of  Francis  R.  Mc- 
Kennon, deceased,  was  plaintiff  in  the  action  wherein 
said  receiver  was  appointed,  excepted  to  the  report  of  the 
receiver,  and  the  district  court  appointed  a  referee  to 
make  an  accounting.  On  July  26, 1897,  the  referee  made 
his  report,  finding  that  the  receiver  was  indebted  to  the 
trust  in  the  sum  of  |467.30.  The  referee  charged  the 
receiver  with  |110  for  the  use  of  the  opera  house  for  the 
eleven  nights  that  such  use  had  been  donated  by  the  re- 
ceiver for  charitable,  benevolent,  and  social  purposes,  and 
for  which  he  had  not  charged  or  received  any  compensa- 
tion. Plaintiff  in  error  filed  his  motion  to  affirm  the  ref- 
eree's report,  and  defendant  in  error  filed  his  motion  to 
set  the  same  aside,  and  asking  the  court  to  make  him  an 
allowance  aa  compensation  for  his  services.  These  mo- 
tions and  applications  were  heard  together.  On  the  hear- 
ing, the  court,  after  receiving  evidence  as  to  the  services 
performed  by  the  receiver,  and  the  value  of  such  services. 
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set  aside  that  part  of  the  referee's  report  charging  the  re- 
ceiyer  with  fllO  for  the  use  of  the  opera  house  so  donated, 
and  affirmed  the  report  in  all  other  respects.  Thereupon 
the  court  ordered  that  the  receiver  be  allowed  |357.38  for 
his  services;  being  the  amount  found  against  him  by  the 
referee,  less  the  |110  disapproved  by  the  court. 

I.  The  first  contention  of  plaintiff  in  error  is  that  the 
court  erred  in  allowing  the  receiver  any  compensation  for 
his  services;  that  the  evidence  established  that  the  re- 
ceiver had  been  unfaithful  to  his  trust,  neglectful  of  his 
duty,  and  exercised  bad  faith  in  the  conduct  of  the  trust, 
and  that  he  kept  no  proper  accounts,  and  charged  to  the 
trust  items  of  personal  expense  in  no  wise  connected  with 
the  trust;  and  that  a  receiver  who  has  been  unfaithful  to 
his  trust  is  not  entitled  to  compensation. 

We  are  cited  to  United  States  Nat.  Bank  v.  National 
Bank  of  Outhrie,  6  Okla.  163,  51  Pac.  124,  wherein  it  is 
said:  "Upon  the  point  of  the  compensation  of  a  receiver, 
the  rule  is  well  established  that  it  will  only  be  allowed 
when  he  has  not  neglected  his  duty  or  exercised  bad  faith 
in  the  conduct  of  the  trust,  or  committed  a  breach  of  his 
obligation  in  any  way,  and  that  it  will  not  be  allowed  in 
a  case  of  gross  neglect  or  unfaithfulness,  as  where  he  has 
kept  no  proper  accounts,  and  has  put  the  trust  to  a  great 
deal  of  trouble  in  determining  his  rights,  and  that,  if  he 
neglects  and  wilfully  mismanages  the  trust  estate,  he 
cannot  recover  compensation  for  his  services."  Conced- 
ing the  correctness  of  this  rule,  the  question  of  the  faith- 
fulness or  unfaithfulness  of  the  receiver — whether  he  has 
neglected  and  wilfully  mismanaged  the  trust — is  a  ques- 
tion of  fact  for  the  court  to  determine.  This  question 
of  fact  was  determined  by  the  court  below  upon  oral  tes- 
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timony.  Where  an  issue  of  fact  ifl  tried  by  a  court  with- 
out a  jury,  and  a  general  finding  is  made  upon  such  issue 
by  the  court,  upon  oral  testimony,  such  finding  is  a  finding 
of  every  special  thing  necessary  to  be  found  to  sustain 
the  general  finding,  and,  if  there  be  any  evidence  to  sus- 
tain such  finding,  is  conclusive  upon  this  court  upon  all 
disputed  questions  of  fact.  (Tootle  v.  Brown,  4  Okla.  612, 
46  Pac.  550;  United  States  Nat.  Bank  v.  National  Bank  of 
Outhrie,  6  Okla.  163,  51  Pac.  119;  Penny  v.  Fellnery  6  Okla* 
386, 50  Pac.  123;  Oillett  v.  Murphy,  7  Okla.  91,  54  Pac.  413; 
City  of  Guthrie  v.  Shaffer,  7  Okla.  459,  54  Pac.  698.)  This 
rule  precludes  us  from  disturbing  the  order  of  the 
court  below  as  to  the  allowance  for  compensation  made 
to  the  receiver. 

II.  The  conclusion  of  the  court  below,  that  the  receiver 
ought  not  to  be  charged  with  the  use  of  the  property 
donated  by  him  for  the  purposes  stated,  ought  not  to  be 
disturbed  unless  the  court  below  would  be  warranted  in 
finding  that  such  donation  of  the  use  of  the  property  was 
an  abuse  of  the  direction  vested  in  the  receiver  to  manage 
and  control  it  for  the  best  Interest  of  the  trust.  We  can- 
not concur  in  the  doctrine  that  a  receiver  has- no  discre- 
tion to  handle  the  property  intrusted  him  in  such  manner 
as  an  ordinarily  prudent  business  man  would  do  concern- 
ing his  own  property.  If  courts  assume  to  run  business 
affairs,  and  to  take  property  out  of  the  hands  of  the 
owners  and  manage  it  for  them,  then  they  should  manage 
it  upon  business  principles,  and  as  would  prudent  owners; 
and  a  receiver  ought  not  to  be  deterred  from  donating  the 
use  of  the  property  in  his  charge,  without  compensation,, 
to  purposes  to  which  a  prudent  owner  would  donate  its 
use.     It  is  not  unusual,  nor  is  it  considered  imprudent,. 
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for  owners  of  theatrical  and  other  halls  for  public  assemb- 
lies to  occasionally  donate  the  use  thereof  for  cnaritable^ 
benevolent,or  social  purpose6,or  for  the  public  to  assemble 
to  conmder  matters  of  public  welfare.  Such  use  is  often 
donated  as  a  means  of  advertising  and  popularizing  such 
places  of  public  assembly.  It  is  not  contended  that  the 
receiver  charged  or  received  anything  for  the  use  of  the 
property  on  the  occasions  in  question,  or  that  he  would 
have  received  any,  or  that  the  property  would  have  been 
used  on  those  occasions  to  the  benefit  of  the  trust,  had  he 
required  compensation  for  such  use. 

We  find  no  reason  to  disturb  the  order  of  the  court  for 
either  of  the  reasons  urged  by  the  plaintiff  in  error. 
Judgment  affirmed. 

All  of  the  Justices  concurring. 


Benjamin  Price  et  ah   v.  Board  of  Commissioners  op 
Pawnee  County  et  al. 

(FUed   Feb.   U.   1899.) 

AppsaX/— Z><«ml««fcl.  Where  all  of  the  parties  to  an  action  pending 
in  the  supreme  court  on  appeal  from  an  inferior  court,  before 
the  questions  presented  by  the  appeal  are  determined  by  the 
appellate  court,  compromise  and  settle  all  of  the  matters  involved 
therein,  and  such  fact  is  made  to  appear  to  the  supreme  court  by 
affidavits  and  certified  copies  of  official  records,  all  of  which  ar» 
undisputed  by  the  appellant,  the  appeal  will  be  dismissed. 
(Syllabus  by  the  Court.) 

Error  from  the  District  Court  of  Pawnee  County;  before  A» 
0.  C.  Bierer,  District  Judge, 
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Asp,  Shartd  d  Cottinghamy  for  plaintiffs  in  error. 

0.  A.  Houston  and  Eagleton  d  MorphiSy  tor  defendants  in 
error. 

Actions  between  Benjamin  Price  and  others  and  J.  P. 
Johnson  and  others  and  John  N.  Plorer  and  others  and 
the  board  of  county  commissioners  of  Pawnee  county  and 
others.  From  the  judgments,  Price  and  others  bring 
error.    Dismissed. 

Opinion  of  the  court  by 

BuBWBLL,  J.:  The  above^ntitled  cases,  although  sep- 
arate and  distinct  from  each  other,  involve  the  same  ques- 
tion of  practice,  and  we  will  therefore  dispose  of  them  all 
together. 

Since  the  plaintiffs  in  error  filed  their  appeals  in  this 
court,  the  matters  involved  in  each  of  the  above-entitled 
cases  have  been  fully  settled  and  compromised,  as  shown 
by  affidavits  of  the  defendants  in  error  filed  in  this  court 
in  support  of  their  respective  motions  to  dismiss  the  ap- 
peals, which  affidavits  are  undenied  by  the  plaintiffs  in 
error.  This  being  ttue,  the  court  will  not  consider  any 
of  the  questions  therein,  and  each  of  the  above  cases 
should  be  dismissed,  at  the  cost  of  the  appellants.  It  is 
«o  ordered. 

All  of  the  Justices  concurring. 


Digitized  by 


Google 


VOL.  VIII.— JANUARY  TEBM,  1899.  123 

Nix.  Halsell.  &  Co.  et  ah    v.  Underbill  et  at. 


Nix,  Halsell  &  Co.  et  al.  v.  H.  W.  Underhill   et  al. 

(Filed    Feb.    U,    18JW.) 

Chattel  Mortqaob}— /n«oZt;ef»<  Dehtw^—Preferred  Creditors.  An  insol- 
vent debtor  may  make  conveyances  of  the  whole  or  any  part  of 
his  property,  by  chattel  mortgrages,  to  one  or  more  of  his 
creditors,  in  grood  faith,  for  the  security  of  bona  fide  indebtedness, 
in  exclusion  of  other  creditors.  Such  conveyances  do  not  consti- 
tute an  asi^nment  of  the  property  in  trust  for  the  benefit  of  all 
creditors,  to  be  administered  by  a  receiver  in  a  court  of  equity. 
(Syllabus  by  the  Court.) 

Error  from  the  District   Court  of  Logan   County;   before 
Frank  Daley  District  Judge. 

John  H.  Cotteraly  for  plaintiffs  in  error. 
.  Oreen  d  Strang,  for  defendants  in  error. 

Action  by  Nix,  Halsell  &  Co.  and  others  against  H.  W. 
Underhill  and  others  to  have  certain  chattel  mortgagee 
declared  an  equitable  assignment  for  the  benefit  of  credi- 
tors, and  for  the  appointment  of  a  receiver.  From  a  judg- 
ment suBtaining  a  demurrer  to  the  petition  of  the  plain- 
tiffs, and  dismissing  the  cause,  plaintiffs  bring  error.  Af- 
firmed. 

Opinion  of  the  court  by 

Tarsnet,  J.:  This  cause  is  here  upon  a  transcript  of 
the  record.  The  facts  and  circumstance©  shown  by  this 
record  present  precisely  the  same  question  involved  in 
Smith  V.  Baker,  5  Okla.  326,  49  Pac.  61,  and  Smith-McCord 
DryOoods  Co.  v.  John  B.  Farwell  d  Co.,  6  Okla.  318,  50  Pac. 


Digitized  by 


Google 


124  SUPREME  COURT  OP  OKLAHOMA. 

Sheriff  V.  Sheriff, 

149,  wherein  it  was  held  that,  where  an  insolvent  debtor 
makes  conveyances  of  the  whole  of  his  property,  by  chat- 
tie  mortgage,  to  one  or  more  of  his  creditors,  in  good 
faith,  for  the  security  of  a  bona  fide  indebtedness, 
although  in  exclusion  of  other  creditors,  the  transaction 
lacks  the  essential  elements  of  a  trust  for  the  benefit  of 
creditors,  and  is  nort  brought  within  the  statute  relating 
to  voluntary  assignments.  The  statute  regulating  and 
permitting  voluntary  assignments  by  insolvent  debtors 
for  the  benefit  of  creditors  was  not  intended  to,  and  does 
not,  affect  or  qualify  the  rights  of  such  debtors  to  make 
preferences  among  their  creditors  under  section  4,  ch.  5 
Statutes  1893.  Upon  the  authority  of  those  cases,  the 
judgment  herein  is  affirmed. 
All  of  the  Justices  concurring. 


Emma  Sheriff  v.  Watson  E.  Sheriff    et  ux, 

(Filed  Feb.   U.   1899.) 

Action  for  Damaoes  —  Alienating  Hushand*8  Affections  —  Demurrer  t<y 
Evidence,  In  an  action  for  damagres  by  a  wife  against  her 
husband's  parents  for  alienating:  her  husband's  affections,  evidence 
that  shows  that  defendants  grave  their  son  a  home,  but  refused 
the  same  to  the  plaintiff;  that  they  had  both  told  her,  in  her 
husband's  presence,  that  she  was  filthy  and  dirty,  and  unfit  to 
raise  a  family;  and  that  plaintiff's  father-in-law  told  a  third 
person,  who  had  griven  to  plaintiff  a  temporary  home,  that  he 
had  been  trsrins  to  separate  his  son  and  plaJntiff  for  some  time, 
and  had  succeeded,  and  that  now  he  intended  to  keep  them 
apart— is  not  sufficient  to  authorize  a  verdict  for  plaintiff,  and 
it  was  proper  for  the  trial  court  to  sustain  a  demurrer  to  suclk 
evidence,  and  to  dischargre  the  jury. 
(Syllabus  by  the  Court.) 
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En'or  from  the  District  Court  of  Logan  County;  before  Jno. 
H.  Burford,  District  Judge. 

Ijau>renc€  d  Huston,  for  plaintiff  in  error. 

Herod  d  Widmer,  for  defendant  in  error. 

Action  by  Emma  M.  Sheriff  against  Watson  E.  Sheriff 
and  Mary  A.  Sheriff.  Judgment  for  defendants,  and 
plaintiff  brings  error.    Affirmed. 

Opinion  of  the  court  by 

BuRWBLL,  J.:  Plaintiff  in  error  commenced  this  action 
in  the  district  court  of  Lc^an  county  against  the  defend- 
ants for  f 5,000  damages  fcnr  alienating  the  affections  of 
the  plaintiff's  husband.  On  the  trial,  after  plaintiff  had 
introduced  her  evidence  and  rested  her  case,  the  defend- 
ants each  demurred  thereto,  which  demurrers  were  sus- 
tained, and  the  jury  discharged.  A  motion  for  new  trial 
was  filed  and  overruled,  and  thereupon  plaintiff  appealed 
to  this  court. 

The  factfl  in  this  case  are  about  as  follows:  Plaintiff 
and  Watson  D*  Sheriff  were  married  in  August  of  1889. 
After  their  marriage  they  lived  with  the  defendants,  who 
are  the  father  and  mother  of  plaintiff's  husband,  in  Mis- 
souri; the  plaintiff's  husband  being  employed  by  defend- 
ants. In  1892  all  of  the  parties  above  named  came  to 
Oklahoma,  locating  in  Guthrie;  and  plaintiff  and  her  hus- 
band lived  in  the  same  house  with  the  defendants  for 
awhile,  but  later  moved  into  a  house  by  themselves.  Some 
time  after  that,  however,  they  moved  to  Texas,  where  they 
resided  until  some  time  in  August  of  1895,  when  the  de- 
fendant, Mary  A.  Sheriff,  hearing  of  the  sickness  of 
plaintifTs  children,  went  from  Guthrie  to  plaintiffs  home, 
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in  Texas,  and  persuaded  plaintiff  and  her  hnsbandto  come 
back  to  Guthrie.  It  wae  stated  by  plaintiff,  in  her  evi- 
dence, that  she  did  not  wish  to  return  to  Guthrie,  but  de- 
sired to  live  in  Texas;  yet  notwithstanding  that  fact,  the 
defendant,  Mary  A.  Sheriff,  insisted  on  their  returning 
to  Guthrie,  which  they  did.  On  arriving  at  the  railroad 
depot  at  Guthrie,  plaintiff  and  Mary  A.  Sheriff,  together 
with  plaintiff's  two  children,  took  a  hack  to  defendant's 
home;  her  husband  walking.  When  plaintiff  arrived  at 
the  home  of  the  defendants,  the  defendant  Watson  E. 
Sheriff  met  them  at  the  door,  and  took  the  children  into 
the  house,  but  refused  to  permit  the  plaintiff  to  come  in. 
She  then  returned  to  meet  her  husband,  and,  after  meet- 
ing him,  they  returned  to  the  house  together.  The  de- 
fendant Waston  E.  Sheriff  again  refused  to  let  plaintiff 
enter  his  house,  and  turned  her  away.  Her  husband  let 
her  leave  alone,  and  he  stayed  with  his  father's  family. 
The  plaintiff  found  s^helter  with  a  friend,  who  the  next  day 
talked  with  Watson  E.  Sheriff  about  his  daughter-in-law; 
and,  in  the  course  of  conversation,  Mr.  Sheriff  said  that: 
"By  God!  I  have  been  trying  to  separate  those  people  for 
some  time,  and  have  succeeded  now;  and,  by  Jesus!  I  am 
going  to  keep  them  apart,  if  I  can."  It  was  also  shown 
by  evidence  that  the  defendants  on  different  occasions 
upbraided  plaintiff,  in  the  presence  of  plaintiff's  husband, 
for  being  filthy  and  dirty,  and  for  not  properiy  taking  care 
of  her  children,  and  stated  that  she  was  not  fit  to  raise  a 
family,  and  charged  her  with  being  extravagant. 

Do  these  facts  establish  that  the  defendants  conspired 
together  to,  and  did,  alienate  the  affections  of  plaintiff's 
husband?  This  is  the  only  question  we  need  to  consider. 
Admitting,  for  the  sake  of  argument,  that  plaintiff's  hus- 
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band  had  the  most  kindly  feelings  for  her,  and  that  he 
held  her  in  the  highest  esteem,  and  that  subsequently 
he  became  cold  towards  her,  and  flnally'secured  a  divorce,, 
the  record  does  not  establish  that  this  condition  was 
brought  about  by  the  defendants.  It  is  argued  by  coun- 
sel for  plaintiff  that  the  jury  should  have  been  permitted 
to  say  as  to  whether  or  not  the  facts  proved  established 
that  the  defendants  alienated  from  plaintiff  her  husband's 
affections.  That  would  be  true,  if  there  were  sufficient 
evidence  to  sustain  a  verdict;  but,  after  having  read  the 
entire  record,  we  are  of  the  opinion  that,  had  a  jury  ro- 
tumed  a  verdict  for  plaintiff  for  any  amount,  the  court 
would  have  been  compelled  to  set  it  aside.  A  court 
should  sustain  a  demurrer  to  plaintiff's  evidence,  or  direct 
a  verdict,  when,  in  its  opinion,  such  evidence  is  insuffi- 
cient to  sustain  a  verdict.  The  case  of  Toung  v.  Youngy 
(Wash.)  36  Pac.  592,  is  almost  exactly  like  the  one  under 
consideration.  The  court  said:  "An  action  by  a  wife 
against  her  husband's  parents  for  causing  him  to  abandon 
her  cannot  be  maintained  on  evidence  that  defendants 
drove  plaintiff  from  their  home,  and  permitted  the  son  to 
remain  there;  that  his  mother,  two  days  thereafter,  told 
plaintiff's  father  that  he  might  as  well  understand  that 
her  son  would  no  Ibnger  live  with  plaintiff;  that  the  son 
thereafter  failed  to  keep  an  engagement  to  meet  plaintiff; 
and  that  the  son's  mother  thereafter  asked  a  person  to 
use  her  influence  to  keep  him  from  living  with  plaintiff." 
Other  authorities  could  be  cited,  but  we  deem  it  unnec- 
essary. The  defendants  had  a  legal  right  to  give  to  their 
•on  a  home,  and  to  refuse  to  shelter  and  provide  for 
plaintiff.  The  record  in  this  case  fails  to  satisfy  our 
minds  that  plaintiff's  husband  ever  had  that  high  regard 
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for  her' which  a  husband  should  entertain  for  his  wife.  In 
fact,  his  part  in  the  entire  transaction  is  not  commend- 
able. The  order  of  the  trial  court  overruling  the  motion 
for  a  new  trikl  is  hereby  affirmed,  at  the  cost  of  appellant. 
Burford,  C.  J.,  having  presided  in  the  court  below,  not 
sitting;  all  of  the  other  Justices  concurring. 


Board    op    Commissioners    op   Grant   County    v.   M. 

McKlNLBY. 
(Filed   Feb.   U,    1£99.) 


1.  CouNTT  Ci,KRK.a— Compensation,  Section  27  of  an  act  approved 
March  8,  1896,  (Laws  1896,  p.  136.)  authorizes  the  county  commis- 
sioners to  allow  the  county  clerk  not  to  exceed  1300  per  annum 
for  making:  up  the  tax  rolls  of  the  county.  This  allowance  is  no 
part  of  the  fixed  salary  of  the  clerk,  but  it  is  a  distinct 
compensation  for  a  special  service.  The  commissioners  are  vested 
with  discretion  to  determine  the  amount,  but  this  discretion 
cannot  be  exercised  arbitrarily,  but  must  be  exercised  with  sound 
judfl^ment,  and  does  not  permit  them  to  reject  in  toto  a  claim 
therefor,  when  actual  and  valuable  services  are  shown  to  liavp 
been  performed. 


2.  Hvfsrvnce— Statute  ProvisUm.  Under  section  304,  Code  Civ.  Proo., 
where  an  issue  of  fact  is  Joined,  the  trial  of  which  shall  require 
the  examination  of  mutual  accounts,  the  court  may,  upon  th* 
application  of  either  party,  or  of  its  own  motion;  direct  a 
reference;  and  the  referee  may  be  directed  to  hear  and  report 
upon  the  whole  issue,  or  upon  any  specific  question  of  fact 
involved  therein.  This  provision  is  not  in  contravention  of  the 
seventh  amendment  to  the  constitution  of  the  United  States, 
which  provides  that  In  suits  at  common  law,  wnere  the  value  in 
controversy  shall  exceed  $20^  the  riffht  of  trial  by  Jury  shaU 
be  preserved.  Such  issue  was  not  necessarily  an  issue  for  a 
common-law  court,  but  was  cognizable  in  courts  of  equity. 

(Syllabus  by  the  Court.) 
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Error  from  the  District  Court  of^  Grant  County;  hefore  J  no. 
L.  McAteCy  District  Judge. 

Samuel  Weston^  for  plaintiff  in  error. 
W.  H.  C.  Taylor,  for  defendant  in  error. 

Action  by  D.  W.  Jones  against  the  board  of  county 
commiesioners  of  Grant  county.  M.  McKinley  was  sub- 
stituted as  plaintiff.  Judgment  for  plaintiff.  Defendant 
brings  error.     Affirmed. 

Opinion  of  the  court  by 

Tarsnby,  J. :  The  assignments  of  error  relied  upon  and 
argued  in  the  brief  of  plaintiff  in  error  are  (1)  that 
the  court  below  erred  in  overruling  the  demurrer  to  the 
petition;  (2)  in  not  sustaining  defendant's  motion  against 
a  reference,  and  in  referring  the  cause  to  a  referee;  (3) 
in  overruling  defendant's  motion  to  set  aside  the  report 
of  the  referee;  and  (4)  in  overruling  defendant's  motion 
for  a  new  trial.  • 

D.  W.  Jones  was  county  clerk  of  Grant  county  during 
the  year  1895,  and  employed  the  plaintiff  to  extend  the 
taxes  on  the  tax  rolls  of  the  county  for  that  year.  He 
presented  to  the  county  commissioners  an  account 
amounting  to  |300  for  the  service  performed  in  making 
up  said  tax  rolls.  This  account  was  by  the  board  dis- 
allowed. From  the  order  disallowing  the  account,  Jones 
appealed  to  the  district  court.  Subsequently  Jones  as- 
signed the  account  to  M.  McKinley,  the  plaintiff,  who  had 
performed  the  service  of  making  up  said  rolls.  Upon 
her  motion  and  affidavit  setting  forth  the  assignment, 
she  was,  on  September  4,  1897,  by  order  of  the  court, 
substituted  for  said  Jones  as  party  appellant  in  said 
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cautse.  On  January  12,  1898,  the  papties  to  said  cause 
filed  therein  their  written  srtipulation  for  the  dismiseal 
of  said  cause  and  appeal  without  prejudice  to  the  righte 
of  eifther  party.  Thi«  stipulation  was  filed  in  the  clerk's 
ofifice  during  the  vacation  of  the  court,  and  at  the  next 
term  of  court,  on  April  25,  1898,  said  cause  and  appeal 
were,  in  accordance  with  said  stipulation,  by  the  couit 
diemissed.  On  January  12,  1898,  this  cause  was  com- 
menced by  plaintiflf  filing  therein  her  petition,  the  first 
count  thereof  substantially  alleging  the  organization 
and  existence  of  the. county;  that,  during  the  year  1895, 
D.  W.  Jones  was  the  county  clerk;  that  between  the  Ist 
day  of  July  and  the  31st  day  of  December  of  that  year, 
8aid  Jones  rendered  services  as  county  clerk  to  said 
county  in  extending  the  levy  of  taxes  for  that  year;  that 
the  services  so  rendered  were  reasonably  worth  the  sum 
of»|300;  that  on  the day  of  May,  1897,  said  ac- 
count and  claim  was,  for  value,  duly  assigned  to  plain- 
tiff. To  this  petition,  defendant  demurred  on  the  ground 
(1)  Vbsit  said  petition  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action;  (2)  that  plaintiff  had  no  legal 
capacity  to  sue;  and  (3)  that  another  action  was  pend- 
ing, relating  to  and  involving  the  same  subject-matte/, 
between  the  same  parties. 

I.  If  the  county  could,  in  law,  be  liable  to  the  county 
clerk  for  the  services  claimed  for,  then  the  petition  set 
forth  a  cause  of  action,  and  the  demurrer  was  properly 
overruled.  Section  27  of  an  act  approved  March  8,  1895, 
(Laws  1895,  p.  135,)  reads: 

"Sec.  27.  The  county  clerks  of  the  several  counties  of 
this  Territory  shall  be  allowed  by  the  board  of  county 
commissioners  of  the  respective  counties,  as  full  compen- 
sation for  their  services,  the  following  annual  salary: 
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In  counties  of  5,000  inliabitants,  not  to  exceed  f600;  in 
conntiefi  of  from  5,000  to  10,000  inhabitants  not  to  ex- 
ceed fSOO;  in  counties  of  from  10,000  to  12,500  inhabit- 
ants, not  to  exceed  f  1,000;  in  counties  of  oyer  12,500  in- 
habitants, not  to  exceed  f  2,000,  payable  quarterly.  The 
board  of  county  commissioners  may  allow  the  county 
clerk  not  to  exceed  |300  per  annum  for  mailing  up  the  tax 
rolls  of  the  county,  but  in  no  case  shall  the  county  clerk 
receiye  any  other  or  greater  compensation  than  herein 
provided:  provided,  that  the  county  clerk  shall  pay  his 
deputy  and  for  such  assistance  a»  is  necessary  to  perform 
the  durties  of  Ms  office,  out  of  such  salary." 

Section  36  of  said  act  provided  that: 

^ToT  the  purpose  of  fixing  the  amounts  to  be  paid  to 
county  clerks,  county  treiuwirer,  probate  judge,  sheriff 
and  regicrter  of  deeds,  the  board  of  county  commissioners 
Bball  adopt  as  a  basis  for  that  purpose  the  number  of  the 
inhabitants  of  their  respective  counties,  e^  shown  by  the 
retunm  of  the  assessors,  made  in  the  year  1895iiand  each 
two  yearsthereafter  provided:  that  when  any  unorganized 
territory  is  attached  to  any  county  for  judicial  purposes, 
the  population  of  such  unorganized  territory  shall  be 
addfed  to  the  population  of  said  county,  in  fixing  the 
cunount  of  the  salary  of  the  sheriff  of  said  county." 

By  this  act  it  was  clearly  contemplated  that  the  county 
commissioners  should  during  the  year  1895,  fix  and  de- 
termine the  i>ermanent  salary  of  the  county  clerk  for 
that  and  the  succeeding  year,  and  that  each  two  years 
thereafter  such  salary  should  be  thus  definitely  fixed  and 
determined  upon  the  basis  stated  in  the  thirty-sixth  sec- 
tion of  the  act;  and  it  was  also  clearly  contemplated 
that  any  allowance  made  to  the  county  clerk  for  making 
tip  the  tax  rolls  should  be  distinct  from  such  fixed  sal- 
ary. The  salary  is  to  be  determined  and  fixed  but  once 
in  two  years,  while  the  allowance  for  making  up  the  tax 
rolls  is  to  be  made  annually;  and  the  amount  thereof. 
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being  in  the  discretion  of  the  commissioners,  must  be  de- 
termined by  an  annual  allowance.  As  we  construe  this 
aet,  the  county  commissioners  were  required  onee  in  two 
yea(rs  to  determine  what  should  be  allowed  the  county 
clerks  as  an  annual  salary,  payable  qutM^erly,  for  the  per- 
formance of  the  ordinary  dulies  of  that  office;  that  the 
legislature,  recognizing  the  fact  that  the  making  up  of 
tax  rolls  involved  the  performance  of  extraordinary  ser- 
vices, which  would  require  extra  assistance  to  the  clerk, 
they  gave,  by  this  act,  to  the  county  commissioners,  dis- 
cretion to  allow  to  the  county  clerks  a  sum,  not  to  exceed 
f300  pep  annum,  to  pay  for  the  necessary  assistance  re- 
quired in  making  up  such  rolls.  It  being  our  opinion  that 
the  sum  to  be  allowed  the  clerk  for  making  up  the  tax 
rolls  is  distinct:  from  his  fixed  annual  salary,  although 
the  amount  to  be  allowed  therefor  was  within  the  dis- 
cretion of  the  commissioners,  this  discretion  is  not  arbi- 
trary, but  must  be  exercised  with  sound  judgment,  and 
does  not  permit  them  to  reject  in  toto  a  claim  therefor, 
when  actual  and  valuable  services  are  shown  to  have 
been  performed.  The  plaintiff's  assignor,  Jones,  was 
entitled  to  a  reasonable  allowance,  not  exceeding  |300, 
for  making  up  these  tax  rolls.  The  commissioners  hav- 
ing refused  to  exercise  the  discretion  vested  in  them,  to 
determine  the  reasonable  value  of  the  service  and  to  allow 
the  same,  Jones  had  a  cause  of  action,  which  he 
had  a  right  to  enforce  in  a  court  of  competent  jurisdic- 
tion, and  there  to  recover  the  reasonable  value  of  the 
service  performed,  within  the  limit  of  the  apaount  fixed 
•by  law;  and  this  cause  of  action  was  assignable  to,  and, 
the  petition  alleges,  was  properly  assigned  to,  the  plain- 
tiff herein. 
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There  m  no  merit  in  the  contention  that  the  demurrer 
should  have  been  sustained  because  another  action  was 
pending  upon  the  same  account  between  the  same  parties. 
Such  fact  did  not  appear  upon  the  face  of  the  petition, 
and,  had  the  facts  appeared  upon  the  face  of  the  petition, 
as  shown  in  this  record,  still  they  would  not  have  justi- 
fied sustaining  the  demurrer.  There  was  no  other  cause 
pending  when  this  action  was  begun.  True,  the  prior 
action  bad  not  been  technically  dismissed — that  is,  dis- 
missed by  order  of  court;  but  the  parties  had  mu- 
tually stipulated  fov  its  dismissal,  and  nothing  remained 
to  be  done,  except  the  pro  forma  order  of  the  court, 
when  it  should  be  in  session.  After  the  making  of  such 
crtipulation,  neither  party  could  have  taken  any  further 
action  therein.  The  appellant  could  not  have  prose- 
cuted her  appeal,  €uid  therefore  no  action  was  pending, 
80  that  thereafter  the  matters  involved  between  the 
parties  could  therein  be  litigated.  The  demurrer  was 
therefore  rightfully  overruled. 

II.  The  objection  to  the  action  of  the  court  in  send- 
ing the  cause  to  a  referee  is  not  tenable.  If  the  cause 
was  not  such  as  might  properly  be  referred,  the  defend- 
ant waived  all  objections  thereto  by  failing  to  except  to 
the  action  of  the  court  in  ordering  a  refeitemce.  Two  or- 
ders of  reference  were  made.  The  first  was  set  aside  by 
the  court  on  the  motion  of  the  defendant,  showing  that 
the  defendant  was  not  present  by  counsel  when  it  was 
made.  Thereupon  the  court  made  an<other  order,  refer- 
ring the  cause  to  a  different  referee.  The  defendant  was 
then  present  by  its  counsel,  and  the  record  fails  to  show 
any  objection  or  exception  by  the  defendant  to  this  las-t 
order.  On  the  hearing  before  the  referee,  the  defend- 
ant objected  to  the  referee  proceeding,  for  want  of  juris- 
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diction,  asserting  that  the  cause  was  not  one  properly  re- 
ferable, and  also  made  divers  other  objections  to  the 
ruling  of  the  referee  relating  to  the  admissibility  of  tes- 
timony, and  excepted  to  sudh  rulings.  But  no  bill  of  ex- 
ceivtions  was  made,  allowed,  or  signed  by  the  referee; 
none  of  the  testimony  was  preserved  in  a  bill  of  excep- 
tions and  brought  into  this  record,  as  required  by  law. 
So,  that,  if  there  were  any  merit  in  the  proposition  of 
coun-sel  that  the  ease  was  not  a  proper  one,  and  that 
the  defendant  was  entitled  to  a  trial  of  the  issue  before 
the  court  and  a  jury,  we  could  not  review  the  €Mixne  for 
tiie  purpose  of  determining  in  defendant's  favor.  But 
^his  case  was  a  case  proper  for  reference.  The  answer 
«*et  up  that  before  the  commencement  of  this  action,  and 
before  Jones  had  made  any  assignment  to  the  plaintiff 
o*  the  account  »ued  on,  the  defendant  had  paid  the  said 
Jtmes  the  sum  of  fl,000  in  excess  of  all  that  was  due 
and  owing  to  him ;  that  such  overpayment  arose  from  al- 
lowances of  excessive  amounts  claimed  as  -salary  and  for 
fees.  The  trial  of  this  issue  involved  an  examination 
of  the  mutua?  accounts  between  said  Jones  and  the 
couaty,  involving  all  items  of  fees  earned  by  him  for 
^"^hich  he  was  accountable  to  the  county,  and  all  allow- 
auKjes  made  and  paid  him  by  the  county. 

Section  304  of  our  Code  of  Civil  Procedure  (St.  Okla. 
1893,  sec  4182)  provides: 

'When  the  parties  do  not  consent,  the  court  may,  up<m 
the  application  of  either,  or  of  its  own  motion,  direct  a 
reference  in  either  of  the  following  cases:  Where  the 
trial  of  an  i«sue  of  fact  shall  require  the  examination  of 
mutual  accounts,  or  when  the  account  is  on  one  side 
only,  and  it  shall  be  made  to  api>ear  to  the  court  that 
it  is  necessary  that  the  party  on  the  other  side  should 
be  examined  as  a  witness  to  prove  the  acount;  in  which 
case  the  referees  may  be  directed  to  hear  and  report 
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upon  the  whole  is^ue,  or  upon  any  specific  question  of 
fact  involved  therein."    *    * 

Thi«  case  was  clearly  within  this  statute,  as  we  have 
shown  that  the  answer  of  the  defendant  tendered  an 
issue  necessarily  involving  the  examination  of  mutual  ac- 
counts. The  constitutionality  of  this  act  was  assailed 
by  counsel  as  being  in  contravention  of  the  seventh  ar- 
ticle of  the  amendments  to  the  constitution  of  the  United 
States.  But  this  court  has  held  directly  to  the  contrary 
of  this  contention.  In  Tan  Trees  t?.  Territory,  7  Okla, 
353,  54  Pac.  495,  Mr.  Justice  Hainer,  speaking  for  the 
court  as  to  the  two  classes  of  caees  first  specified  in  this 
section  of  the  statute,  said:  "These  two  classes  include 
the  same'  matter  formerly  cognizable  in-  courts  of  equity, 
and  in  such  cases  the  parties  were  not  entitled,  as  a 
matter  of  right,  to  a  trial  by  jury.  (Story,  Eq.  Jur.  sees. 
^7, 4k59;  McMartinv.  Bingham,  27  Iowa,  236.)  And  the 
refusal  to  submit  the  case  to  a  jury  was  not  in  contra^ 
vention  of  the  seventh  article  of  amendment  to  the 
constitution  of  the  United  States,  which  provides  that, 
*in  smts  at  common  law,  where  the  value  in  controversy 
shall  exceed  twenty  dollars,  the  right  of  trial  by  jury 
shall  be  preserved.'  (Story,  Const.  1768;  Edwards  v. 
EUiott,  21  Wall,  532;  Light  v.  Bank,  2  Okla.  543,  37  Pac. 
1075.") 

We  think  there  was  no  error,  therefore,  upon  the  iesue 
a«  presentei  by  the  pleadings  in  this  case,  in  the  court 
sending  the  same  to  a  referee. 

As  the  other  assignments  of  error  involve  only  the 
questions  which  we  have  already  considered,  we  find  no 
reason  for  disturbing  the  judgment  of  the  court  below. 
It  is  therefore  affirmed. 

McAtee,  J.,  having  presided  in  the  court  below,  not 
sitting;  all  of  the  other  Justices  concurring. 
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J.  M.  Lbb,  County  Treasurer,  et  al.  v.  A.  Mehew  et  al. 

(Filed  Feb.  U.  1899.) 

L  PiiBADiNO  —  Dcmiirrw  —  j&rror.  Where  an  answer  explicitly  denies 
a  material  fact  stated  in  plaintiffs'  petition,  which  fact  is  essential 
to  the  plaintiffs'  rlgrht  of  recovery,  it  is  manifest  error  to  sustain 
a  demurrer  to  such  answer  on  the  ground  that  it  does  not  state 
a  defense  to  the  plaintiffs'  cause  of  action. 

2.  TAiLLTioii—EqitalUation—BaHe.  Under  our  revenue  law,  a  county 
board  of  equalisation,  as  a  basis  for  equalisation,  may  take  the 
assessment  roll  of  any  township  or  townships  which  in  their 
judflrment  the  most  nearly  represents  a  true  cash  valuation,  and 
may  add  to  or  deduct  from  the  other  townships  such  per  cent, 
as  will  cause  them  to  conform  in  valuation  to  the  one  (or  more) 
adopted  as  a  basis,  and  such  method  is  within  the  powers  of  the 
board  in  equalizingr  the  assessment  rolls  of  the  several  townships, 
notwithstandlngr  such  method  may  either  increase  or  decrease 
the  anrregate  valuation  of  the  county, ,  as  shown  by  the  several 
township  returns. 

8.  Boards  of  Kqtj aiazatioi^— LimitatUm  of  Powers.  The  law  requlres- 
all  property  to  be  assessed  at  Its  true  cash  value,  and  the  board 
of  equalisation,  in  exercising:  its  powers  of  equalizing:  the  various 
assessment  rolls,  has  no  authority  to  increase  the  valuation  of 
the  property  of  any  individual  in  excess  of  its  true  cash  value,, 
and,  if  such  excessive  valuation  results  from  such  equalization, 
a  court  of  equity  will  enjoin  the  tax  levied  on  the  excess. 
{Bardrick  v.   Dillon,  7  Okla.   636,   64  Pac.   785.) 

4.  Injunction— Pefirtofi  For— Insufficient.  The  bare  allegation  that  the 
county  board  has  fraudulently  contracted  liabilities  in  excess  of 
the  4  per  cent,  limit  is  not  sufficient  grounds  upon  which  to  enjoin 
the  collection  of  a  tax  for  general  revenue  purposes.  It  must  be 
made  to  clearly  appear  from  the  alleg:atlon8  of  the  j>etition  what 
the  last  assessed  valuation  of  the  county  was  prior  to  contracting 
such  indebtedness,  the  purposes  for  which  It  was  contracted,  the 
total  legal  outstanding  Indebtedness  of  the  county  at  the  time 
such  debt  was  created,  the  available  assets  of  the  county  at  the 
time,  and  that  said  revenues  are  not  required  to  meet  ordinary 
current  expenses  of  the  county. 
(Syllabus  by  the  Court.) 

Error  from  the  District  Court  of  Kinfisher  County;  before 
J  no,  L,  McAfee,  District  Judge. 
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John  B.  Moffett,  for  plaintiffs  in  error. 
Hobh8  d  Kane,  for  defendants  in  error. 

Suit  by  A.  Mehew  and  others  against  J.  M.  Lee,  county 
treasurer,  and  others,  to  restrain  the  collection  of  taxes. 
Judgment  for  plaintiffs.  Defendants  bring  error.  Re- 
versed. 

Opinion  of  the  court  by 

Tabsney,  J. :  This  is  an  action  commenced  by  defend- 
ants in  error  to  restrain  the  plaintiffs  in  error,  the  treas- 
urer and  board  of  county  commissioners  of  Kingfisher 
county,  from  collecting  certain  taxes  for  the  year  1395, 
alleged  to  be  excessive  and  illegal  by  reason  of  the  action 
of  the  county  board  of  equalization  of  said  county  in  rais- 
ing the  aggregate  value  of  all  the  property  of  said  county 
over  the  values  fixed  thereon  and  returned  by  the  several 
township  assessors.  This  case  was  brought  to  this  court 
during  the  June  term,  1896,  and  submitted  to  be  con- 
sidered with,  and  determined  by,  the  conclusion  reached 
in  Wallace  v.  Sullen,  6  Okla.  17,  52  Pac.  954,  and  other 
cases  submitted  at  the  same  term,which  by  this  courts 
from  statements  of  counsel,  was  assumed  to  involve 
questions  identical.  The  record  in  this  case  was  not  ex- 
amined at  that  term  of  court,  but,  when  the  opinion  in 
WdUaee  v.  BuUen  was  handed  down,  a  pro  forma  order  was 
made  disposingrOf  this  and  other  cases  upon  the  authority 
of  that  case,  and  no  opinion  was  filed  herein,  but  an  order 
was  made  reversing  and  dismissing  this  cause.  A  motion 
for  rehearing  was  subsequently  filed,  and  the  cause  is  now 
considered  and  determined  upon  said  motion  for  rehear- 
ing. 
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The  plaintiffs  below,  16  in  number,  filed  their  petition 
for  injunction,  alleging  in  their  petition  three  causes  why 
the  tax  sought  to  be  collected  should  be  declared  illegal, 
and  the  defendants  restrained  f pchu  attempting  to  collect 
the  same:  (1)  That  the  county  board  of  equalization 
had  no  authority,  in  equalizing  the  assessments  between 
the  various  townships  of  the  county,  to  equalize  the  same 
in  such  manner  as  to  increase  the  aggregate  yaluation 
of  all  the  property  in  said  county  beyond  the  aggregate 
of  the  values  returned  by  the  several  township  assessors, 
and  plaintiffs  alleged  in  their  petition  facts  showing  that 
auch  had  been  the  manner  in  which  the  assessments  upon 
which  the  taxes  in  question  were  based  had  been  equal- 
ized; (2)  it  was  alleged  in  the  petition  that  each  of  the 
plaintiffs  had  listed  his  property  at  its  true  cash  value, 
and  that  the  same  had  been  returned  by  the  township 
assessor  at  its  true  cash  value,  and  that  the  action  of  the 
board  of  equalization  greatly  increased  and  fixed  the 
values  of  their  property  at  a  valuation  far  In  excess  of  its 
true  cash  value,  and  that  upon  such  wrongful  valuation, 
«o  fixed,  the  taxes  in  question  were  sought  to  be  levied; 
and  (3)  the  said  petition  alleged:  "That  while  in  session 
as  a  board  of  equalization,  as  aforesaid,  said  defendants 
J.  D.  Mott  et  aL,  under  pretense  of  equalizing  said  assess- 
ment rolls  between  said  townships  and  districts,  but  in 
fact,  for  the  purpose  of  enabling  said  county  to  contract 
a  greater  deibt  than  the  appraised  value  of  all  the  prop- 
erty in  the  county  at  its  actual  cash  value,  as  returned  by 
the  said  assessors,  would  justify  under  the  law  and  for 
the  purpose  of  legalizing  warrants  of  said  county  drawn 
in  excess  of  4  per  cent,  of  the  assessed  value  of  all  the 
taxable  property  of  «aid  county,  did,  without  any  war- 
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rant  of  law,  and  in  excess  of  their  authority  as  a  board 
of  equalization,  and  without  notice  to  said  plaintiff, 
raise  and  increase  the  value  of  all  the  property  in  the 
abovementioned  townships;  *  *  that  the  aggregate 
ralue  of  all  the  property  in  said  towDship  was  raised  and 
increased  by  said  board  of  equalization,  as  aforesaid, 
1343,410  over  and  above  its  actual  cash  value." 

To  this  petition  the  defendants  filed  what  Is  styled  a 
"Motion  to  Vacate  Injunction,"  but  which,  in  fact,  was 
considered  and  treated  by  the  court  as  a  demurrer  to  the 
petition.  But  thisr  paper  contained  but  one  ground 
which,  under  our  Code  of  Civil  Procedure,  is  recognized 
as  a  ground  of  demurrer,  viz.:  "The  petition  does  not 
state  facts  sufficient  to  authorize  the  issuing  of  this  in- 
junction." Before  this  demurrer  was  acted  upon  by  the 
court,  the  defendants  filed  an  answer,  to  "which  the  plain- 
tiffs demurred  for  the  reason  "that  said  answer  does  not 
state  facts  sufficient  to  constitute  a  defense  to  the  cause 
of  action  of  the  plaintiffs,  set  forth  in  their  petition 
herein."  The  court  overruled  the  demurrer  of  the  defend- 
ants to  the  plaintiffs'  petition,  and  sustained  the  demur- 
rer of  the  plaintiffs  to  the  defendantsf'  answer,  and  rend- 
ered judgment  in  favor  of  the  plaintiffs,  perpetually  en- 
joining the  collection  of  the  taxes  in  question,  from  which 
judgment  the  defendants  appealed  to  this  court. 

It  is  not  necessary  that  we  should  consider  the  question 
whether  defendants,  by  filing  an  answer  in  .the  cause 
while  their  demurrer  to  the  petition  was  pending  and 
undisposed  of  did  not  thereby  waive  their  demurrer,  as  we 
are  of  the  opinion  that  the  demurrer  to  the  petition,  con- 
sidering it  upon  its  merits,  was  not  well  taken.  If  any 
cause  of  action  is  stated  in  the  petition,  a  demurrer  on  the 
ground  that  the  petition  does  not  state  a  cause  of  action 
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will  not  be  sustained,  although  there  may  be  other  causes 
alleged  which  would  be  bad  as  against  a  demurrer.  The 
first  cause  of  action  alleged  in  this  petition,  viz.  that 
showing  that  the  board  of  equalization  in  equalising  be* 
tween  the  several  townships,  greatly  increased  the  aggre^ 
gate  of  valuation  of  all  the  property  in  the  county  over 
the  aggregate  of  valuations  returned  by  the  several 
assessors,  and  the  legality  of  such  action,  wa» 
fully  considered  and  determined  by  this  courts 
and  held  to  have  been  taken  with  full  authcmty  of  law^ 
in  the  case  of  Bardrick  v.  Dillon,  7  Okla.  535,  54  Pac.  785. 

In  regard  to  the  third  cause  of  action  alleged  in  said 
petition,  viz.  that  the  action  of  the  board  of  equalization 
was  fraudulent,  not  made  in  good  faith,  for  the  purpose 
of  obtaining  an  equal  and  proper  assessment  of  all  tax- 
able property  in*  the  county,  but  for  the  purpose  of  enab- 
ling said  county  to  contract  a  greater  debt  than  the  ap- 
praised value  of  all  the  property  in  the  county  at  its 
actual  cash  value  as  returned  by  the  assessors  would 
justify  under  the  law,  and  for  the  purpose  of  legalizing 
warrants  of  said  county  drawn  in  excess  of  4  per  cent,  of 
the  assessed  value  of  all  the  taxable  property  of  said 
county,  it  did  not  state  any  cause  of  action.  This  allega- 
tion, substantially,  was  directly  passed  upon  by  this  court 
in  Bardrick  t?.  Dillon,  supra,  wherein  Mr.  Chief  Justice 
Burford  says: 

''We  do  not  consider  the  allegations  of  fraud 
in  the  petition  as  worthy  of  extended  consideration. 
Fraud  cannot  be  pleaded  by  alleging  conclusions.  The 
facts  constituting  the  fraud  must  be  specifically  set  forth 
in  order  that  the  court  may  determine  the  sufficiency  of 
euch  facts  to  constitute  fraud.  It  is  no  sufficient  charge 
of  fraud  that  the  board  of  county  commissioners  have 
contracted  illegal  debts  which  they  are  desirous  of  raising^ 
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fundB  to  pay.  The  levy  of  taxes  is  for  the  purpose  of 
raising  revennes  to  meet  the  current  expenses  of  the 
county  and  subordinate  municipalities.  If  an  excessive 
levy  ifi  made,  and  more  funds  are  ra'sed  thaij  are  required 
for  legitimate  expenses,  a  court  of  equity  will,  on  proper 
application  and  showing,  enjoin  the  payment  of  the  illegal 
indebtedness,  but  will  not  enjoin  the  collection  of  county 
revenues  on  the  uncertain  and  speculative  allegation  that 
the  board  will,  if  they  collect  the  revenues,  misapply 
them.  (City  of  Olympia  v.  StevenSy  [Wash.]  47  Pac.  11; 
Toton  of  Lemont  v.  Singer  d  Tolcott  Stone  Co.,  98  111.  94.) 
Nor  will  a  court  cripple  a  municipal  government  by  en- 
joining collection  of  her  revenues  for  the  reason  that  she 
has  created  obligations  in  excess  of  the  4  per  cent,  limit 
fixed  by  act  of  congress  on  the  powers  of  territorial  muni- 
cipalities. Something  more  must  be  shown.  It  must  be 
made  to  clearly  appear  that  the  amount  of  the  liabilities, 
the  assessed  valuation  for  revenue  purposes  at  the  time 
the  several  obligations  were  created  or  imposed,  the. 
assets  of  the  county,  the  purposes  for  which 
the  obligations  were  created,  and  all  the  facts 
necessary  to  make  it  appear  to  the  court  clearly 
that  such  obligations  are  void,  and  that  the 
revenues  claimed  are  not  required  for  other 
legitimate  obligations  and  current  expenses.  (Maish  v. 
Arizona,  164  XJ.  S.  599,  17  Sup.  Ct.  193.)  The  allegations 
of  fraud  consist  mostly  of  conclusions  and  speculations, 
and  are  insufficient.  In  the  absence  of  a  clear  showing 
to  the  contrary,  it  will  be  presumed  that  the  taxing  offi- 
cers acted  in  good  faith  and  with  honest  motives." 

From  the  authorities  cited,  it  must  clearly  appear  that 
neither  the  first  nor  third  causes  of  action  attempted  to 
be  set  up  in  this  petition  would  support  a  judgment;  but 
the  second  cause  of  action  pleaded  does  state  facts  good 
against  a  demurrer,  and,  if  true,  would  authorize  the 
granting  of  the  relief  prayed  for.  This  court  has  repeat- 
edly held  that  boards  of  equalization  have  no  authority 
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to  increase  the  valuation  of  property  for  the  purpose  of 
assessment  beyond  its  true  or  actual  value;  and  that  if 
a  property  owner  returns  his  property  at  its  true  cash 
value,  and  the  taxing  authorities  fix  a  higher  valuation 
thereon,  and  levy  taxes  upon  «uch  higher  valuation,  a 
court  of  equity  will  restrain  the  collection  of  so  much  of 
said  tax  as  arises  from  such  execessive  valuation.  But 
the  allegatione  in  a  petition  that  the  property  was  re- 
turned at  its  actual  cash  value,  and  that  by  the  action  of 
a  board  of  equalization  such  valuation  was  excessively 
increased,  is  not  conclusive.  The  defendant  may  deny 
this  allegation  by  answer,  and  thus  present  an  issue  of 
fact,  upon  the  determination  of  which  the  right  of  the 
plciintiff  to  recover  must  depend.  The  answer  of  the 
defendants  in  this  case  clearly  and  explicitly  denied  the 
.  truth  of  this  allegation  in  plaintiff's  petition,  so  essential 
to  the  right  of  the  plaintiffs  to  recover.  The  answer 
states:  "Defendants  especially  deny  that  the  said  board 
of  equalization  raised  and  increased  the  value  of  the  real 
and  personal  property  aforesaid  beyond  its  true  cash 
value,  or  that  the  aggregate  value  of  all  personal  or  real 
property  in  the  several  townships  of  said  county  was 
raised  and  increased  by  said  board  of  equalization  over 
and  above  its  true  cash  value."  This  answer,  if  true  (and 
the  demurrer  admitted  it  to  be  true,)  presented  a  complete 
defense  to  the  only  cause  of  action  stated  in  plaintiffs  pe- 
tition. It  must  be  manifest  that  the  court  erred  in  sus- 
taining the  demurrer  to  this  answer. 

It  follows  that  the  former  judgment  of  this  court  herein, 
reversing  the  court  below,  was  correct.  Under  the  rul- 
ings of  this  court  in  Bardrick  v.  Dillon,  supra,  and 
Weber  v.  Dillon,  7  Okla.  568,  54  Pac.  894,  the  petition  in 
this  case  would  be  held  bad  against  a  demurrer  on  the 
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^oand  of  misjoinder  of  causes  of  action;  it  being  in  those 
cases  held  that,  for  the  cause  of  action  herein  stated,  the 
several  plaintiffs  could  not  join  in  the  one  action.  Under 
the  ruling  in  those  cases,  this  cause  ought  not  to  be  dis- 
missed, but  should  be  remanded  to  the  court  below,  with 
instructions  to  permit  the  several  defendants  in  error 
herein,  if  they  so  desire,  to  further  prosecute  their  respec- 
tive suits,  to  file  their  several  motions  asking  that  they 
be  allowed  to  file  separate  petitions,  and  prosecute  their 
several  cases  of  action,  under  the  provisions  of  section  92, 
ch.  66,  Statute  1893. 

Judgment  reversed,  and  cause  remanded,  with  instruc- 
tions to  permit  the  several  defendants  in  error  to  proceed 
as  herein  indicated. 

McAtee,  J.,  having  presided  in  the  court  below,  not  sit- 
ting;  all  of  the  other  Justices  concurring. 


PiNSON  ft  Sunday  v.  8.  R.  Prbntise. 

(Filed  Feb.   U,   1899.) 

1.  Jusnca  CovB,TM  ^  Appeal  —  Pleading  —  Amendment,  Where  a  case  1» 
appealed  from  a  justice  court»  the  rlgrht  to  amend  the  pleading 
before  t^e  trial  l8  commenced  rests  largely  within  the  sound 
discretion  of  the  district  court,  which  will  not  be  disturbed  by  this 
court  unless  such  discretion  has  been  abused. 

1  Stidkncb— JHntflfi^  nd  Dieturhed,  When.  A  finding  of  the  trial  court 
upon  a  controverted  question  of  fact  will  not  be  disturbed  by  this 
court  unless  such  finding  of  the  court  Is  clearly  against  the  weight 
of  the  evidence. 

S.  Statuts  or  Frauds.  In  this  case  the  evidence  is  conclusive  that 
the  transaction  between  the  plaintiffs  and    the    defendant  was 
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merely  a  parole  promise  or  a^rreement  to  answer  or  pay  the  debt 
of  another,  and  hence  It  clearly  comes  within  the  very  letter  of 
section  821  of  the  statute  of  frauds  of  this  Territory,  and  cannot  b« 
enforced. 

4.  HARiflliEss  Error.  Where  it  clearly  appears  from  the  record  that 
the  trial  court  rendered  a  proper  Judgment  in  the  case,  the  over- 
ruling of  the  motion  for  a  new  trial  pre  forma  is  not  prejudicial 
error  affecting  the  substantial  rights  of  the  parties  excepting 
thereto. 

5.  EviDBNCB— £fw/7teifnl  to  Sustain  Findings.  Where  a  case  is  tried  by  the 
court  without  a  Jury,  and  the  court  overrules  a  motion  for  a  new 
trial  pro  forma,  refusing  to  hear  it  on  Its  merits,  the  findings  of 
fact  and  the  Judgment  of  the  court  thereon  will  not  be  disturbed 
by  this  court  if  the  evidence  is  sufficient  to  sustain  such  findings 
and  Judgment  of  the  court. 

(Syllabus  by  the  Court.) 

En'or  from  the  District  Court  of  Kay  County;  before  A.  (?. 
C.  Bierer,  District  Judge. 

Ed.  L.  Peckham,  for  plaintiff  in  error. 

T.  J.  Blevins,  and  Dale  d  Bierer,  for  defendant  in  error. 

Action  by  Pinson  and  Snnday,  against  S.  R.  Prentise. 
A  judgment  for  plaintiffs  before  a  justice  was  reversed, 
and  plaintiffs  bring  error.    Affirmed. 

Opinion  of  the  court  by 

Hainer,  J.:  This  was  an  action  brought  by  the  plain- 
tiffs in  error  against  the  defendant  in  error,  in  a  jus- 
tice court  in  Kay  county,  to  recover  |9.50  for 'work  and 
labor  performed  for  one  C.  M.  Houghland.  To  the  plain- 
tiff's bill  of  particulars,  the  defendant  filed  an  answer 
<K)ntaining  a  general  denial.  The  cause  was  tried  with- 
out a  jury,  and  judgment  was  rendered  in  favor  of  the 
plaintiff  ^or  |9.50.  >The  defendant  appealed  from  this 
judgment  to  the  district  court,  where  the  cause  was  tried 
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de  novo  bj  the  court,  both  parties  waiving  a  trial  by 
jury.  The  district  court  held  that  the  claim  upon  which 
the  plaintiffs  based  their  action  was  an  oral  contract, 
and  was  within  the  provisions  of  the  statute  of  frauds, 
and  therefore  void.  Judgment  was  rendered  in  favor  of 
the  defendant  for  the  costs  of  the  action.  The  plaintiffs 
bring  the  cause  here  on  appeal. 

The  first  error  assigned  is  that  the  district  court  erred 
in  not  rendering  judgment  in  favor  of  the  plaintiffs,  and 
against  the  defendant,  on  the  pleadings.  This  conten- 
tion is  not  tenable.  The  plaintiff's  action  was  based 
upon  a  verified  acount.  It  is  true  that  the  defendant's 
anfinver,  which  contained  a  general  denial,  was  not  ver- 
ified in  the  justice  court,  but,  before  the  case  came  on 
for  trial  in  the  district  court,  the  defendant  asked  and 
obtained  leave  from  the  district  court  to  file  an  amended 
answer,  which  was  duly  verified.  Section  4766,  Stat- 
utes of  Oklahoma,  1893,  provides:  **That  the  case  shall 
be  tried  de  novo  in  the  district  court,  upon  the  original 
papers  on  which  the  case  was  tried  before  the  justice, 
unless  the  appellate  court,  in  furtherance  of  justice,  allow 
amended  pleadings  to  be  made,  or  new  pleadings 
to  be  filed."  Where  a  case  is  appealed  from  a  justice 
court,  the  right  to  amend  the  pleadings  before  the  trial 
is  commenced  rests  largely  within  the  sound  discretion 
of  the  district  court,  which  will  not  be  disturbed  by  this 
court  unless  such  discretion  has  been  abused.  In  this 
case,  it  was  certainly  in  the  furtherance  of  justice  to 
permit  the  defendant  to  amend  his  answer. 

The  second  assignment  of  error  is  that  the  judgment 
of  the  district  court  is  not  sustained  by  the  evidence. 
Upon  the  trial  of  this  cause,  the  district  court,  after 
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hearing  all  the  evidence,  made  the  following  finding: 
"That  the  contract  claimed  by  the  plaintiffs  in  this  ac- 
tion was  an  oral  contract,  and  falls  within  the  stat- 
ute of  frauds,  and  is  void;"  and  upon  this  finding,  •  the 
court  entered  judgment  in  favor  of  the  defendant  for 
the  costs  of  the  action. 

We  have  repeatedly  held  that  a  finding  of  the  trial 
court  upon  a  controverted  question  of  fact  will  not  be 
disturbed  by  this  court  unless  such  finding  of  the  court 
is  clearly  against  the  weight  of  the  evidence.  {Penny  i\ 
Fellnery  6  Okla.  386,  50  Pac.  123;  United  States  yafional 
Bank  v.  National  Bank  of  Qnthriey  6  Okla.  163,  51  Pac. 
119;  OiUetU  v.  Murphy,  7  Okla.  91,  54  Pac.  413;  Mulhall 
V.  Mulhall,  3  Okla,  252,  41  Pac.  577.) 

In  this  case  the  evidence  is'  conculsive  that  the  trans- 
action between  the  plaintiffs  and  the  defendant  was 
merely  a  parole  promise  or  agreement  to  answer  or  pay 
the  debt  of  another,  and  hence  it  clearly  comes  within 
the  very  letter  of  section  821  of  the  statute  of  frauds 
of  this  Territory,  and  cannot  be  enforced.  (Oump  v.  Hal- 
berstadt,  [Or.]  15  Pac.  467;  Nelson  v.  Boynton,  3  Mete. 
[Mass.]  396;  Mallory  v.  Oillett,  21  K.  Y.  412;  Waldo  v. 
Simonson,  18  Mich.  345:  Stewart  v.  Campbell,  58  Me.  439; 
Hooker  v.  Russell,  67  Wis.  260,  30  N.  W.  358;  Cook  v. 
Barrett,  15  Wis.   596.) 

It  is  next  contended  by  the  plaintiffs  in  error  that  the 
court ^erred  in  overruling  the  motion  for  a  new  trial 
'^pro  forma,^'  and  that  this  was  "grievous  error,"  for 
which  this  case  should  be  reversed,  and  remanded  for 
new  trial.  In  support  of  this  contention,  counsel  has 
cited  the  following  authorities:  Larabee  v.  Hall,  50  Kan. 
311,  31  Pac.  1062;  Siate  i\  Summers,  44  Kan.  C37,  24  Pac. 
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1<»99;  Railroad  Co.  v.  Keekr,  32  Kan.  163,  4  Pac.  143;  State 
V.  Bridges f  29  Kan.  138;  Clark  v.  Imhrie,  25  Kan.  425;  City 
of  Atchison  v.  Byrnes,  22  Kan.  65;  Neshit  v.  HineSy  17  Kan. 
316.  We  have  examined  with  Bome  degree  of  care  these 
decisions  of  the  supreme  court  of  Kansas  cited  in  support 
of  the  doctrine,  and  after  reviewing  these  cases,  we  find 
that  only  one  of  the  authorities  cited  has  any  application 
to  the  case  at  bar,  and  that  is  the  case  of  State  v.  Summers^ 
44  Kan.  637,  24  Pac.  1099  where  it  was  decided  that  "it 
is  error  for  the  trial  court  to  overrule  a  motion  for  a 
new  trial  merely  pro  forma  even  if  the  case  is 
•nbmitted  to  the  court  for  trial  without  a  jury, 
by  agreement  of  the  parties/'  In  support 
of  this  case,  Chief  Justice  Horton,  who  ren- 
dered the  opinion,  cited  the  following  authorities:  Nesbit 
V.  HineSf  17  Kan.  316;  City  of  Atchison  v.  Byrnes^  22  Kan. 
65;  Clark  v,  Imbrie,  25  Kan.  425;  State  v.  Bridges^  29  Kan. 
138;  Railroad  Co.  v.  KeelcTy  32  Kan.  163,  4  Pac.  143.  In  Lar- 
ahie  v.  Hall,  50  Kan.  311,  31  Pac.  1062,  the  court  held  that 
it  was  grievous  error  for  the  trial  court  to  overrule  a 
motion  for  a  new  trial  pro  forma.  This  opinion  was 
based  upon  the  decision  in  the  case  of  State  v.  Summers, 
and  authorities  there  cited. 

The  case  of  Nesbit  v.  Hines,  17  Kan.  316,  has  been  uni- 
formly cited  in  support  of  this  rule  of  practice.  But 
this  case  is  not  in  point.  In  this  case,  the  court  held  that, 
where  a  motion  for  a  new  trial  is  not  filed  within  the 
statutory  time,  the  district  court  does  not  err  in  over- 
ruling it.  And  any  matter  for  which  a  new  trial  may  be 
granted  is  waived  by  the  neglect  of  the  party  to  more 
for  a  new  trial.  The  case  of  City  of  Atchison  v.  Byrnes, 
22  Kan.  65,  follows  the  rule  laid  down  in  the  case  of  Nes- 
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7>it  V.  Hines,  In  the  case  of  Clark  v.  Imbrie,  25  Kan.  425, 
the  court  held  that  as  no  "errors  of  law  occurring  at 
the  trial"  were  stated  in  the  motion  for  a  new  trial,  they 
were  deemed  waived,  and  such  errors  could  not  be  con- 
sidered by  the  supreme  court.  The  rule  in  Neshit  v.  Hines 
and  City  of  Atchison  t?.  Byrnes  was  followed.  In  ndne  of 
these  cases  did  the  question  arise  that  it  was  error  to 
overrule  the  motion  for  a  new  trial  pro  forma.  In  the 
<5ase  of  State  v.  Bridges,  29  Kan.  138,  was  the  first  time 
the  court  passed  upon  the  question  that  the  overruling 
of  a  motion  for  a  new  trial  pro  forma  was  reversible 
error.  In  this  case,  the  defendant  was  charged  with  mur- 
der, and  the  evidence  was  very  conflicting.  A  motion  for 
a  new  trial  was  filed  on  the  ground  that  the  verdict 
was  not  sustained  by  sufficient  evidence.  Chief  Justice 
Horton,  speaking  for  the  court,  said:  "The  district  jud^ce 
ddd  not  approve  of  the  verdict  of  the  jury,  as  usually 
done  by  trial  courts  in  similar  cases  when  such  a  motion 
is  overruled,  but  expressly  announced  that  he  overrule! 
the  motion  pro  form>a,  and  declined  to  look  into  the  evi- 
dence or  pass  upon  its  sufficiency.  This  was  serious  and 
grievous  error.  It  was  refusal  on  part  of  the  trial  court 
to  perform  its  bounden  duty,  alike  unjust  to  this  couit 
and  the  appellant."  In  this  case  we  think  that  the  court 
was  right  in  holding  that  it  was  error  for  the  trial  court 
to  decline  to  review  the  evidence,  and  to  overrule  the 
motion  for  a  new  trial  without  giving  it  any  considera- 
tion whatever.  The  defendant  was  charged  with  a 
grave  crime.  The  evidence  was  greatly  conflicting,  and 
there  was  serious  question  whether  or  not  the  jury  was 
warranted  in  finding  the  defendant  guilty  of  the  crime 
charged.     This  case  seems  to  be  the  basis  of  the  rule 
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adapted  by  the  supreme  court  of  Kansas,  and  has  been 
followed  in  subsequent  rulings  where  this  question  has 
arisen. 

But  we  are  of  the  opinion  that,  where  a  case  involvei^ 
questions  of  fact  to  be  determined  by  the  jury,  a  different 
rule  of  practice  should  be  adopted  than  in  cases  tried  by 
the  court,  which  involves  purely  questions  of  law,  or  both 
questions  of  law  and  fact.  In  the  case  of  Railroad  Co,  v. 
Kederj  32  Kan.  163,  4  Pac.  143,  it  was  heM  that  it  was 
error  for  the  trial  court  to  overrule  the  mo- 
tion for  a  new  trial  merely  pro  forma.  This  was  a  case 
involving  a  question  of  damages.  The  trial  was  by  jury. 
Special  findings  of  fact  were  returned  by  the  jury,  which 
were  very  conflicting.  Justice  Valentine,  in  delivering 
the  opinion,  said: 

"The  jury  failed  to  respond  intelligenty  to  some  of 
the  questions  put  to  them,  and  the  court,  by  overruling 
the  palintiff's  motion  merely  pro  forma  did  not  indicate 
whether  it  approved  the  verdict  and  findings  of  the  jury 
or  not.  *  *  Possibly,  taking  the  entire  action  of  the 
court,  it  would  indicate  that  the  court  had  no  opinion 
on  the  subject,  and  yet  this  can  hardly  be  supposed.  Or- 
dinarily the  trial  court,  in  the  decision  of  any  question, 
renders  a  judgment  or  makes  an  order  merely  pro  forma. 
The  supreme  court,  in  reviewing  the  same,  will  order  the 
judgment  to  be  rendered,  or  the  order  to  be  made,  which 
should  have  been  rendered  or  made  in  the  first  instance.'* 

The  rule  is  well  settled  in  this  Territory,  as  well  as 
in  other  jurisdictions,  that,  where  the  legislature  has 
adopted  the  statute  of  another  state,  that  statute  comes 
with  the  consruction  placed  upon  it  by  the  highest  court 
of  the  state  from  whence  it  is  adopted.  But  this  rule  has 
no  application  to  the  case  at  bar.  There  is  nothing  in 
Ihe  Kansas  statute  that  provides  in  what  manner  or  form 
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a  motion  for  a  new  trial  shall  be  considei^  by  the  court. 
The  statute  simply  prescribes  the  time  for  the  filing  a  mo- 
tion for  a  new  trial,  and  the  grounds  upon  which  said 
motion  shall  be  based.  Hence,  the  rule  which  the  su- 
preme court  of  Kansas  has  adopted  is  merely  a  rule  of 
practice,  and  not  a  question  of  statutory  construction.  It 
being  merely  a  rule  of  practice,  this  court  it  not  bound 
by  it,  and  is  at  liberty  to  disregaid  it,  unless  there  is  some 
cogent  reason  for  its  adoption  in  this  Territory.  The  ab- 
surdity of  such  a  rule  is  clearly  apparent  by  applying  it 
to  the  case  at  bar.  This  case  was  tried  by  the  court.  The 
evidence  was  very  brief;  in  fact,  the  plaintiffs  amid  not 
recover  on  their  own  testimony.  The  law  of  the  case 
is  well  settledi,  and  as  a  necessary  consequence,  it  did  not 
take  the  court  long  to  reach  a  conclusion,  and  a  proper 
conclusion,  in  the  case.  It  would  be  absurd  for  the  court 
to  be  compelled  to  listen  to  an  argument,  review  the  tes- 
timony, and  give  his  reasons  upon  the  law  governing  the 
case,  and  then  pass  upon  the  motion  for  a  new  trials  It 
is  not  necessary  for  a  nisi  pritis  court  to  announce  its  leas- 
ons  for  sustaining  or  overruling  a  motion  for  a  new  trial, 
and  the  manner  of  overruling  such  motions,  as  to 
whether  it  was  done  with  the  greatest  or  least  formal- 
ity, is  wholly  immaterial.  We  have  searched  in  vain 
for  authorities  upon  this  question  in  other  states  in  the 
Union,  with  the  exception  of  Kansas,  which  seems  to 
be  the  only  state  which  has  adopted  this  rule.  The  only 
question  that  should  be  considered  by  this  court  is,  did 
the  trial  court  render  a  proper  judgment  in  the  case? 
And,  if  the  court  rendered  a  proper  judgment,  what 
sound  reason  can  be  given  that  the  overruling  of  a  mo- 
tion for  a  new  trial,  even  pro  forma,  is  prejudicial  to 


Digitized  by 


Google 


VOL.  VIIL— JANUARY  TERM,  1899.  151 

Godfrey,  Sheriff,  et  al.  v.  Wright  et  oZ. 

the  substantial  rights  of  the  plaintiffs?  We  cannot  as- 
sent to  establish  a  rule  of  practice  in  this  Territory 
which  would  require  this  court  to  reverse  a  case  upon 
mu'h  a  frivolous  ground,  regardless  of  the  merits  of  the 
case,  and  the  justness  of  the  decision  of  the  trial  court. 
The  judgment  of  the  district  court  was  right,  and  is 
therefore  affirmed. 

All  of  the  Justices  concurring. 


J.  T.  Godfrey,  Sheriff,  et  al.  v.  W.  P.  Wright  et  al. 

(Filed   Feb.   11,   1899.) 

Taxation— PwaonaZ  Property^Btatuie  Relating  to.  Under  the  general 
revenue  laws  of  this  Territory  (St.  Okla.  1893»  ch.  70»)  only  such 
personal  property  as  was  situated  and  kept  In  some  county  of 
this  Territory  on  the  Ist  day  of  February  of  any  year  was  subject 
to  taxation  for  that  year.  The  provisions  of  the  act  of  March  8, 
1896  (Sess.  Laws  1896,  p.  229.)  only  apply  to  and  subject  to  taxation 
for  any  year  'SUch  personal  property  as  shall  be  located  in  any 
county  of  the  Territory  after  the  1st  day  of  March  of  such  year, 
and  do  not  apply  to,  or  subject  to  taxation,  personal  property  so 
located  prior  to  the  1st  day  of  March.  Property  brouerht  into  the 
Territory  and  located  in  a  county  after  the  1st  day  of  February, 
1897,  and  before  the  1st  day  of  March  of  that  year,  was  not  subject 
to  taxation:  and  taxes  sought  to  be  levied  thereon  under  authority 
of  the  act  of  March  8,  1896,  are  absolutely  void. 

TRiAit—Arffument^Right  of  Party  Defined.  Where  a  question  of  fact 
is  submitted  to  a  jury,  a  party  has  a  rlgrht  to  be  heard  by  counsel 
in  argrument  thereon,  but,  where  the  case  is  tried  to  the  court, 
the  matter  of  argument  is  within  the  sound  discretion  of  the  court; 
and  where  no  controverted  question  of  fact  is  involved,  but  only 
the  construction  and  determination  of  the  scope  and  effect  of  a 
plain,  unambiguous  statute  are  to  be  determined,  it  is  not  an 
abuse  of  discretion  to  refuse  to  hear  argument  of  counseL 
(Syllabus  by  the  Court) 
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Error  from  the  District  Court  of  Grant  County;  before  Jno. 
L.  McAteCy  District  Judge. 

Samuel  Weston,  for  plaintiffs  in  error. 

Houston  d  Marum,  8.  L.  Overstreet  and  Fred  if.  Elkin. 
for  defendant  in  error. 

Suit  by  W.  P.  Wright  and  E.  R.  Claunch  against  J.  T. 
Godfrey,  sheriff,  and  N.  V.  Van  Petten,  to  resti:ain  the  sale 
of  property  for  taxes.  From  a  decree  for  plaintiffs,  de- 
fendants bring  error.    Affirmed. 

Opinion  of  the  court  by 

Tarsnby,  J.:  The  defendants  in  error,  W.  P.  Wright 
and  E.  R.  Claunch,  co-partners,  after  the  1st  day  of  Feb- 
ruary, 1897,  purchased  in  the  state  of  Texas  2,600  head  of 
cattle,  and  shipped  the  same  to  Pond  Creek,  in  Grant 
county,  Oklahoma  Territory;  all  of  said  cattle  be- 
ing brought  into  said  county  on,  or  immediat  ly 
prior  to,  the  14th  day  of  February,  1897.  A  part 
of  said  cattle  were,  before  the  first  day  of  March 
of  that  year,  driven  into  Woods  county;  but  about 
1,900  head  were,  prior  to  said  1st  day  of  March, 
distributed  around  in  bunches  with  farmers  in  Grant 
county  for  keeping  and  feeding,  and  were  so  kept  in  said 
county  until  some  time  in  March,  when  they  were,  by  the 
township  assessor  of  the  township  in  which  they  had  been 
located,  assessed  for  the  purposes  of  territorial,  county, 
township,  and  school  taxes.  About  the  20th  of  March, 
the  owners  being  about  to  drive  said  cattle  out  of  Grant 
county,  and  to  their  ranch  in  Wood's  county,  N.  V.  Van 
Petten,  as  treasurer  of  Grant  county,  issued  a  warrant  for 
the  collection  of  said  taxes,  and  delivered  the  same  to  J. 
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T.  Godfrey,  the  other  plaintiff  in  error,  sheriff  of  said 
county,  who  proceeded  to  levy  upon  300  head  of  said  cat- 
tle, and  was  about  to  sell  the  «anie  in  the  collection  of 
said  taxes,  when  a  temporary  injunction,  at  the  suit  of 
defendants  in  error  in  this  case,  was  issued.  At  the  final 
hearing  of  the  cause  a  decree  was  entered  making  the 
temporary  injunction  perpetual.  From  such  decree  this- 
appeal  was  taken. 

I.  The  question  presented  is,  was  the  property  of  the 
defendants  in  error  subject  to  taxation,  and  were  the  taxes 
sought  to  be  levied  and  collected  against  their  property 
authorized  by  law?  By  section  12,  art.  2,  ch.  70,  Statutes 
of  Oklah<Mna,  1893,  "All  personal  property  is  to  be  listed 
assessed  and  taxed  in  the  county  where  said  property  may 
be  situated  and  kept  on  the  first  day  of  February,  and  if 
the  owner,  his  agent  or  person  having  in  charge  such  prop- 
erty,  neglect  to  list  it,  he  will  be  subject  to  the  penalties 
hereinafter  provided."  Under  the  revenue  law,  of  which 
the  provision  quoted  is  a  part,  no  personal  property  eou'd 
be  listed,  assessed,  or  taxed  in  this  Territory  that  was 
not  situated  and  kept  within  some  county  of  the  Territory 
on  the  Ist  day  of  February  of  the  year  for  which  the  taxes 
were  sought  to  be  assessed.  It  was  not  provided  or  con- 
templated that  any  personal  property  brought  into  any 
county  of  the  Territory  after  the  Ist  day  of  February 
should  be  assessable  or  subject  to  taxation,  unless  it  re- 
mained in  the  Territory  until  the  next  listing  period,  viz. 
the  l€rt  day  of  February  following  its  being  brought  in. 
If  authority  existed  for  the  imposition  of  the  taxes  in 
question,  we  must  look  for  such  authority  in  some  subse- 
quent legislation.  The  contention  of  plaintiffs  in  error  is 
that  this  authority  is  found  in  an  act  of  the  legislature 
approved  March  8, 1895  (Sess.  Laws  1895,  p.  229.)    Section. 
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1  of  that  act  reads  as  fallows:  "When  any  personal  prop- 
erty shall  be  located  in  any  eonnty  of  this  Territory  after 
the  first  day  of  March  of  any  year,  which  shall  acquire  an 
actual  situs  therein  before  the  first  day  of  September, 
such  property  is  taxable  therein  for  that  year,  and  shall 
be  assessed  and  placed  on  the  tax-roll,  and  the  tax  col- 
lected as  provided  by  this  act.''  We  cannot  concur  with 
counsel  for  plaintiffs  in  error  in  his  contention  that  this 
act  authorized  the  taxation  in  question.  The  facts  of 
this  case  do  not  bring  the  case  within  either  the  letter  or 
the  spirit  of  this  act.  The  cattle  in  question  were  not 
located  in  Grant  county  after  the  1st  day  of  March,  1897, 
but  were  all  located  in  said  county  on  or  about  the  14th 
4ay  of  February  of  that  year.  The  argument  that,  unless 
this  law  is  made  to  apply  to  this  case,  then  all  personal 
property  brought  into  the  Territory  after  the  1st  day  of 
February,  and  before  the  1st  day  of  March,  would  escape 
taxation  entirely,  may  be  sound  as  a  proposition  of  fact, 
and  equally  sound  as  a  proposition  of  law,  and  yet  afford 
no  authority  to  this  court  for  placing  upon  the  act  the 
construction  contended  for.  There  is  nothing  ambiguous 
in  the  language  of  the  act.  The  legislature  had  power,  if 
they  deemed  it  wise,  to  omit  from  taxation  property  com- 
ing into  the  Territory  during  the  month  of  February. 
There  may  have  been  reasons  sufficient,  in  it«  judgment^ 
to  warrant  such  omission.  The  power  being  conceded, 
the  wisdom  or  expediency  of  its  exercise  is  for  the  legisla- 
ture, and  not  for  us,  to  determine.  The  property  of  de- 
fendants in  error  was  not  subject  to  taxation  for  the  year 
1897,  under  the  laws  of  1893,  because  it  wa-s  not  in  the  Ter- 
ritory on  the  1st  day  of  February  of  that  year.  It  was  not 
made  subject  to  taxation  by  the  act  of  March  8,  1895, 
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because,  by  the  clear  language  of  that  act,  no  property 
was  thereby  made  subject  to  taxation,  except  that  which 
was  located  in  some  county  of  this  Territory  after  the  Ist 
day  of  March  of  that  year;  and  defendants  in  error's 
property  was  not  located  in  any  county  of  this  Territory 
after  the  1st  day  of  March,  1897,  but  was  located  therein 
before  that  date. 

Webster  defines  "locate":  "To  place;  to  set  in  a  par- 
ticular spot  or  position;"  and  the  same  author  defines  the 
word  "located"  as:  "Placed;  situated;  fixed  In  place;" 
and  this  property  was  placed,  situated,  and  therefore  lo- 
cated, in  Grant  county,  before,  and  not  after,  the  1st 
day  of  March,  1897.  The  taxes  in  question  having  been 
levied  without  authority  of  law,  the  defendants  in  error 
were  entitled  to  the  relief  prayed  for  in  their  petition,  and 
granted  by  the  decree  appealed  from  herein. 

II  There  is  no  merit  in  the  contention  of  counsel  for 
plaintiffs  in  error  that  the  court  below  committed  rever- 
sible error  in  denying  counsel  the  right  to  be  heard  in 
argument.  At  the  close  of  the  introduction  of  testimony, 
the  court  declined  to  hear  counsel  upon  either  side  in  ar- 
gument of  the  cause.  While,  as  a  general  rule,  it  may 
be  stated  that,  in  the  trial  of  an  i«sue  of  fact  to  a  jury,  a 
party  has  a  right  to  be  heard  by  his  counsel,  as  well  a6  in 
the  testimony  of  his  witnesses,  yet,  where  the  case  is  tried 
to  the  court,  the  matter  of  permitting  or  limiting  argu- 
ment should  rest  in  the  sound  discretion  of  the  court.  This 
case  not  involving  any  controverted  question  of  fact,  but 
only  calling  for  a  construction  and  determining  of  the 
«eope  and  effect  of  a  plain,  unambiguous  statute,  the 
court  had  a  right  to  determine  whether  any  argument 
was  required,  and  it  was  no  abuse  of  discretion  to  refuse 
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to  hoar  argjumeiit  on  such  a  proposition.    The  judgment 
of  the  court  below  is  affirmed. 

McAtee,  J.,  having  presided  in  the  court  below,  not 
sitting;  all  of  the  other  Justices  concurring. 


RoLLiN    M.  Hockaday  et  al.  v.  M.  F.  Jones. 

(Filed   Feb.   U,   1899.) 

1.  Actios— CoMtruciive  Bervice  on  Resident  Defendant— Void  Judgment.  A 
Judgment  rendered  agrainst  a  defendant  by  default  upon  con- 
structive service  by  publication.  In  an  action  for  sroods  sold  and 
delivered,— there  belnsr  no  personal  service,  and  no  appearance  of 
the  defendant,— is  absolutely  void,  where,  at  the  time  of  the 
commencement  of  such  action  and  of  the  makln^r  of  such  publica- 
tion, the  defendant  was  a  resident  of  the  Territory,  and,  by  due- 
diligrence.  summons  could  have  been  personally  served  upon  him. 

2.  Judgment— miction  to  Enjoin  Execution— Mu9t  Show,  What,  A  party' 
agralnst  whom  a  judsrment  has  been  rendered  by  default,  which 
Judsrment  is  void  for  want  of  jurisdiction  over  the  person  of  the 
defendant,  cannot  maintain  an  action  to  enjoin  an  execution  oik 
said  judsrment,  or  to  annul  such  Judsrment,  unless  he  makes  it 
appear,  both  from  his  pleadings  and  proof,  (1)  that  he  has  a 
meritorious  defense  to  the  cause  of  action  on  which  the  Judgrment 
is  based;  (2)  that  he  has  no  adequate  remedy  at  law;  and  (3) 
that  the  existence  of  such  Judgment  is  in  no  wise  attributable  to- 
his   own   negrlect. 

3.  Void  Jvdqukut— Remedy.  Where  a  Judgment  has  been  rendered' 
acrainst  a  party  without  service,  actual  or  constructive,  he  has 
a  complete  adequate  remedy  at  law  agrainst  the  same,  under 
subdivision  3  of  section  586  of  the  Code  of  Civil  Procedure,  which, 
provides  that  tne  district  court  shall  have  power  to  vacate  or 
modify  its  own  Judgrment  or  order  at  or  after  the  term  at  which 
such  Judgement  or  order  was  made, for  irregularity  in  obtaining  such. 
Judgrment  or  order;  a  Judgrment  without  service  being  irregularly^ 
obtained. 

(Syllabus  by  the  Court.) 


Digitized  by 


Google 


VOL.  VlII— JANUARY  TEBM,  1899.  157 

Opinion  of  the  Court. 

^-^.— —  *  ,  .  . — - 

.Error  from  the  District  Court  of  Lincoln  County;  before  J  no. 
JET.  Burfoi%  District  Judge. 

T,  0.  Chambers,  R.  N.McCon^^tt  and  R.  O.  Hays,  for  plain- 
tiff in  error. 

John  W.  Shartel  and  Asp  d  Cottingham,  for  defendants 
in  error. 

Action  by  M.  F.  Jones,  plaintiff,  against  Rallin  M.  Hock- 
aday,  W.  H.  H«Lrmon,  and  E.  J.  Rowe,  partners,  and  Frank 
Gebke,  sheriff  of  Lincoln  county,  to  vacate  and  annul  a 
judgment,  to  vacate  and  annul  certain  garnishment  pro- 
ceedings, and  to  restrain  the  enforcement  of  executions 
Issued  upon  said  judgment  and  garnishment  proceedings. 
From  a  judgment  for  plaintiff,  defendants  prosecute  this 
appeal.    Reversed. 

Opinion  of  the  court  by 

Tarsney,  J. :  Harmon,  Hockaday  &  Rowe  brought  suit 
in  the  district  court  of  Lincoln  county  against  Jones  to 
recover  upon  an  account  for  goode  and  merchandise  sold, 
in  the  sum  of  f575.31.  The  action  was  commenced  by 
publication,  no  personal  service  being  obtained.  An  affi- 
davit, sufficient  in  form,  and  regular  upon  its  face,  was 
made,  alleging  that  the  defendant  was  a  non-iresident  of 
the  Territory,  and  that  service  of  summons  could  not  be 
made  on  defendant,  and  that  plaintiffs,  with  due  diligence 
were  unable  to  make  service  of  summons;  that  debts  were 
owing  the  defendant  in  the  county  of  Lincoln.  Summons 
and  garnishment  were  issued  against  divers  persons  in- 
debted to  said  defendant.  In  the  action,  judgment  was 
rendered  by  default  against  the  defendant  Jones,  and 
judgments  were  also  rendered  therein  against  divers  per- 
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song  Bummaned  as  garnishees.  Executions  were  issued, 
and,  at  the  eommeneement  of  this  suit,  were  in  the  hands 
of  the  plaintiff  in  error,  the  sheriff,  who  was  about  to  levy 
the  same  against  the  several  garnishees.  This  exition  was 
instituted  by  Jones,  seeking  to  cancel  and  annul  the  said 
judgment  and  restrain  the  collection  of  said  executions, 
on  the  ground  that  the  judgments  were  void,  for  the  rea- 
son that  at  the  time  of  the  action  against  him  was  com- 
menced he  was  a  resident  of  this  Territory,  and  by  the 
exercise  of  due  diligence  the  plaintiffs  in  that  action  could 
have  obtained  personal  service  of  summons  upon  him. 
Upon  the  trial  of  this  cause,  the  court  below  found  for  the 
plainftiff,  and  that  the  allegations  in  plaintiff's  petition 
were  true. 

I.  As  the  only  issues  of  fact  tried  by  the  court  below, 
viz.  (1)  whether  Jones,  at  the  time  of  the  commencement 
of  the  suit  against  him,  was  a  resident  of  this  Territory, 
and  could,  by  proper  diligence,  have  been  personally 
served  with  process;  and  (2)  whether  said  Jones  had,  by 
any  act,  entered  a  voluntary  appearance  in  said  action,  so 
as  to  give  the  court  jurisdiction — were  con^troverted  facts, 
determined  by  the  court  below  upon  conflicting  testimony, 
we  cannot  review  the  action  of  the  court  in  arriving  at 
its  conclusion  upon  those  questions.  Where  a  case  is 
tried  by  the  court  without  a  jury,  and  a  general  finding 
of  facts  is  made  upon  oral  testimony,  such  finding  is  a 
finding  of  every  special  thing  necessary  to  be  found  to 
sustain  the  general  finding,  ajid  is  conclusive  upon  this 
court  upon  all  doubtful  and  disputed  questions  of  fact. 
(Tootle  V.  Brotcn,  4  Okla.  612,  46  Pac.  550;  Inited  States 
Nat.  Bank  v.  National  Bank  of  Outhrie,  6  Okla.  163,  51  Pac 
119;  Penny  v.  Fellner,  6  Okla.  386,  50  Pac.  123;  Gillette  v. 
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Murphy,  7  Okla.  91  54  Pac.  413;  City  of  Chithrie  v.  Shaffer, 
7  Okla.  459,  54  Pac.  698.) 

The  trial  court  haying  found  that  no  personal  eenrice^ 
had  been  had  upon  Jones^  and  that,  at  the  time  construc- 
tive service  by  publication  was  sought  to  be  obtained,  he 
was  not  a  non-resident  of  the  Territory,  but  was  a  resident 
therein,  ajid  by  due  diligence  personal  service  could  have 
been  had  upon  him,  do  such  findings  support  the  conclusion 
that  the  court  rendering  judgment  upon  such  attempted 
constructive  service  was  without  jurisdiction,  and  the  pro- 
ceedings and  judgment  absolutely  void?  This  muat  be 
answered  in  the  affirmative.  Jurisdiction  in  quasi  pro- 
ceedings in  rem  implies  jurisdiction  of  the  person  as  well 
as  of  the  subject-matter.  Jurisdiction  of  the  person  is 
acquired  by  appearance  or  service.  There  is  no  appear- 
ance. Service  is  obtained  by  summons  upon  a  resident  •,. 
by  publication  upon  a  non-resident,  or  one  concealed  and 
beyond  the  reach  of  summons.  Service  in  this  case  was 
by  publication,  but  the  defendant  was  a  resident,  and  not 
concealed.  Therefore  the  publication  was  inoperative 
to  bring  the  defendant  into  tourt,  and  the  judgment  void 
for  want  of  jurisdiction  of  the  peieon.  (Bixby  v,  Bailey,  11 
Kan.  359;  Insurance  Co.  v.  Rohhins,  [Neb.]  73  N.  W.  269;^ 
Stamps  V,  Birdwelly  57  Mo.  22;  Brown  v.  Woody,  64  Mo.  547; 
Freem.  Judgm.  [4th  Ed.]  sec.  117;  1  Black.  Judgm.  sec^ 
218;  12  Enc.  PI.  &  Prac.  p  179,  and  cases  cited.) 

Mr.  Black,  in  the  section  of  his  work  above  cited,  saysr 
"It  is  ^  familiar  and  universal  rule  that  a  judgment  rend- 
ered by  a  court  having  no  jurisdiction  of  either  the  partici^ 
or  the  subject-matter  is  void,  and  a  mere  nullity,  and  will 
be  so  held  and  treated  whenever  and  wherever,  and  for 
whatever  purpose,  it  is  sought  to  be  used  or  relied  on  as  a 
valid  judgment."    Mr.  Freeman  says:    "Jurisdiction  over 
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the  person  is  obtained  by  service  of  proce«»  within  the 
jurisdiction  of  the  court,  or  in  some  other  manner  author- 
ized by  law,  or  by  the  voluntary  appearance  of  a  party 
■during  the  progress  of  the  cause."  (Freem.  Judgm.  sec. 
119.)  And  in  section  120  of  said  work  the  author  says: 
^'The  defendant  may  also  give  the  court  jurisdiction  by 
his  voluntary  aiction,  as  where  he  appears  by  his  answer, 
or  in  some  other  mode  recognized  by  law;  and,  if  he  does 
not  do  so  voluntarily,  then,  before  the  court  can  rightfully 
exercise  jurisdiction  over  him,  it  must  be  authorized  to 
require  him  to  appear  before  it  and  submit  to  its  judg- 
mentintheactionor  proceeding,  and  it«  process  requiring 
such  appearance  must  be  issued  and  served  upon  him  in 
substantial  compliance  with  the  law." 

The  authority  cited  by  counsel  for  plaintiffs  in  error 
{Ogden  v,  Walters,  12  Kan.  282)  to  support  the  contention 
that  the  judgment  was  not  void,  but  only  viodable,  at 
mo€rt,  is  not  applicable.  That  was  an  entirely  different 
case.  In  that  ca«e  the  judgment  was  sought  to  be  at- 
tacked in  a  collateral  proceeding.  The  absolute  falsity 
•of  the  affidavit  was  not  put  in  issue,  but  only  its  suffi- 
ciently. It  ^-as  an  action  to  foreclose  a  mortgage,  the  stat- 
ute requiring  that,  "before  service  can  be  made  by  pub- 
lication, an  affidavit  must  be  filed  that  service  of  sum- 
mons cannot  be  made  within  this  state  on  the  defendant 
or  defendants  to  be  served  by  publication,  and  that  the 
case  is  one  of  those  mentioned  in  the  preceding  section.'* 
(Code  Civ.  Proc.  Sec  78.)  The  affidavit  did  state  "that 
service  of  summons  cannot  be  made  within  the  state  of 
Kansas  on  the  defendants,  David  A.  ^YilIiam8  and  Mary 
Williams;  that  the  case  is  one  of  those  mentioned  in  sec- 
tion 78  of  the  Code  of  Civil  Procedure,  to  wit,  suit  for  the 
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forecloeure  of  a  mortgage  upon  real  estate  situated  and 
being  in  said  county  of  Brown."  The  court  held  that  the 
aflfidavit  in  tho  case,  although  undoubtedly  defective  in 
not  stating  positively  and  directly  that  the  defendants 
were  non-peeidents  of  the  state,  or  that  they  had  departed 
from  the  county  of  their  residence  with  intent  to  delay  or 
defraud  their  creditors  or  to  avoid  the  service  of  summons, 
or  that  they  kept  themselves  concealed  with  like  intent, 
and  that  the  court  trying  the  cau-se  might  prop- 
erly have  refused  to  render  any  judgment  upon  the 
service  obtained  by  such  an  affidavit,  or  might  have 
«et  aside  such  a  service,  still,  the  affidavit  stating  inferen- 
tiallythatthedefendant^  were  non-residents  of  the  state, 
in  view  of  the  general  rule  that  all  presumptions  from 
absence  or  silence  in  the  record  of  a  court  of  general  juris- 
diction will  be  in  favor  of  the  regularity  and  validity  of 
the  proceedings  of  such  court,  the  defects  in  the  affidavit 
in  question  were  only  irregularities,  which  rendered-  the 
judgment  thereon  voidable  only,  and  not  void.  There  the 
only  question  was  whether  the  record  introdueed  in  evi- 
dence showed  upon  its  face  the  judgment  to  be  void. 
Here  thfe  record  is  complete  and  regular  upon  its  face  to 
support  the  judgment,  but  the  judgment  is  attacked  di- 
rectly, not  collaterally,  on  the  ground  that  the  affidavit 
for  publication,  in  stating  jurisdictional  facts,  was  abso- 
lutely untrue;  and  this  the  court  below  has  found  to  be 
the  fact.  .We  think  that,  under  all  the  authorities,  where 
the  proceeding  is  a  direct  proceeding  to  attack  the  judg- 
ment on  the  grounds  of  want  of  jurisdiction,  as  in  this 
case  (the  non-existence  of  conditions  essential  upon  which 
to  base  the  jurisdiction)  the  w^ant  of  such  conditions  may 
be  shown,  by  extrinsic  evidence,  and,  w^hen  shown,  will 

support  a  finding  that  the  judgment  was  absolutely  void. 
— u 
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IL  But  it  does  not  necessarily  follow,  because  this 
judgment  is  void  far  want  of  jurisdiction  of  the  defend- 
ant, that  the  latter  is  entitled  to  an  injunction  to  restrain 
its  enforcement,  or  to  a  decree  annulling  it.  This  is  a 
proceeding  in  equity,  where  equitable  relief  only  is  asked^ 
and  will  be  goyemed  by  rules  and  principles  prevalent  in 
those  courts  where  relief  of  that  character  is  prayed. 
Upon  the  trial  of  this  cause  in  the  court  below,  the  plain- 
tifEs  in  error  objected  to  the  introduction  of  any  testi- 
mony in  the  cause,  for  the  reason  that  the  petition  did  not 
state  facts  sufficient  to  conedtute  a  cause  of  action  in 
favor  of  the  plaintiff  and  against  the  defendants.  This 
objection  was  by  the  court  overruled,  and  the  ruling  of 
the  court  duly  excepted  to,  and  such  ruling  is  assigned  as 
error.  The  only  ground  alleged  in  the  petition  for  an- 
nulling the  judgment,  or  sustaining  the  injunction  against 
the  executions  issued  thereon,  was  that  the  court  render- 
ing the  judgment  had  never  acquired  jurisdiction  over 
the  person  of  the  defendant  therein,  and  that  the  said  de- 
fendant, at  the  time  the  proceedings  by  publication  were 
had,  ^as  not  a  non-resident  of  the  Territory,  but  was  a 
resident,  and  could,  by  the  exercise  of  diligence,  have  been 
personally  served  with  summons.  It  was  not  alleged  in 
said  petition  that  the  paintiff  therein  had  any  meritorious 
defense  to  the  cause  of  action  upon  which  said  judgment 
was  rendered^  or  that  such  judgment  was  ren- 
dered against  him  without  any  negligence  or  fault 
on  his  part,  or  that  he  was  without  adequate  legal  remedy 
against  said  judgment.  Will  execution  be  enjoined  and  a 
judgment  annulled  by  a  court  of  chancery  on  the  ground 
alone  of  a  want  of  jurisdiction  in  the  court  to  render  the 
judgment?  The  authorities  are  nearly  uniform  in  the 
negative  of  this  proposition.    A  court  of  eqmty  does  not 
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interfere  with  jndgments  ttt  law,*  nnless  the  complaiBant 
has  an  equitable  defense,  of  which  he  could  not  ayail  him- 
self at  law,  or  had  a  good  defense  at  law,  which  he  was 
prevented  from  ayailing  himself  of  by  fraud  or  accideni:, 
unmixed  with  negligence  of  himself  or  his  agents.  {In- 
surance Co.  V.  Hodgson,  7  Cranch,  332;  Hendrickson  v. 
Hinckley,  17  How.  443;  Phillips  v.  Negley,  117  U.  S.  665,  6 
Sup.  Ot.  901;  Know  Co.  v,  Harshman,  133  U.  S.  152, 10  Sup. 
Ct  257;  Bank  v.  Meredith,  44  Mo.  500;  Railway  Co.  v. 
Reynolds,  89  Mo.  146, 1  S.  W.  208;  Luco  v.  Brown,  [Cal.]  14 
Bac.  366;  Losey  v.  Neidig,  [Neb.]  71  N.  W.  1067;  Insurance 
Co.  V.  Rohbins,  [Neb.]  73  N.  W.  269;  John  V.  Farwell  Co.  v. 
Hubert,  91  Wis.  437,  65  N.  W.  172;  Railroad  Co.  v.  Lowder, 
138  Mo.  533,  39  S.  W.  799;  Crocker  v.  Allen,  34  S.  C.  452, 13 
S.  E.  650;  11  Enc.  PI.  &  Prac.  1200,  and  cases  cited.) 

In  Insurance  Co.  v.  Hodgson,  7  Cranch,  332,  Mr.  Chief 
Justice  Marshall  says:  ^^Without  attempting  to  draw 
any  precise  line  to  which  courts  of  equity  will  advance, 
and  which  they  cannot  paas  in  restraining  parties  from 
availing  themselves  of  judgments  obtained  at  law,  it 
may  safely  be  said  that  any  fact  that  clearly  proves  it 
to  be  against  conscience  to  execute  a  judgment,  and  of 
which  the  injured  party  could  not  have  avail(>d  himself 
in  a  court  of  law,  or  which  he  might  have  availed 
himself  at  law,  but  was  prevented  by  fraud  or  accident, 
unmixed  with  any  fault  or  negligence  in  himself  or  agents, 
will  justify  an  application  to  a  court  of  chancery." 

In  Railway  Co.  t.  Reynolds,  supra,  the  supreme  court  of 
Missouri  says:  "If  the  justice  of  the  pe4*ce  had  acquired 
no  jurisdiction,  as  the  petition  alleges,  the  railway  com- 
pany has  no  need  to  come  to  a  court  of  equity  to  enjoin 
proceedings  which  are  void  ah  initio.    If  the  judgment 
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of  the  justice  is  voi<i^  then  will  the  execution  issued 
thereon  be  void  also,  and  equity  will  not  interfere  to  do 
a  nugatory  act.  The  remedy  of  the  railroad  is  ample 
and  adequate  at  law,  and  this  prevents  the  interposition 
of  a  court  of  equity,  as  a  suit  could  be  maintained 
against  the  constable^  as  a  trespasser,  and  the  pur- 
chaser's pretended  title  would  be  valueless.  This  is  ele- 
mentary law." 

In  Insurance  Co.  v.  RohhinSj  73  N.  W.  272,  the  supreme 
court  of  Nebraska  saysr:  "A  party  against  whom  a 
judgment  has  b^en  rendered  by  default,  which  judg- 
ment is  void  for  want  of  jurisdiction  over  the  person  of 
the  defendant,  is  not  entitled  to  an  injunction  to  re- 
strain the  enforcement  of  said  judgment,  unless  it  ap- 
pears, both  from  his  pleadings  and  proof,  (1)  that  he 
had  a  meritorious  defense  to  the  cause  of  action  on 
which  the  judgment  m  based;  (2)  that  he  has  no  adequate 
remedy  at  law;  (3)  and  that  his  plight  is  in  no  wise  at- 
tributable to  his  own  neglect.  *  *  One  reason  for 
the  rule  is  that  equity  will  not  do  a  useless  thing,  and 
it  would  subserve  no  useful  purpose  to  set  aside  a  judg- 
ment void  for  want  of  jurisdiction,  if  the  party  asking 
thifi  had  no  defense  to  the  action  upon  which  it  was 
based.  Another  reason  for  this  rule  is  that  it  is  not 
enough  that  the  judgment  assailed  be  unlawful;  it  must 
be  against  conscience,  as  well." 

In  Crocker  v.  Allen,  34  S.  C.  452,  13  S.  E.  650,  the  court 
says:  "It  geems  to  us  clear,  therefore,  that  this  action 
on  the  equity  «ide  of  the  court  cannot  be  sustained 
where,  as  in  this  case,  the  complaint  contains  no  alle- 
gations imputing  to  the  case  any  features  of  equitable 
cognizance,  but  rests  solely  upon  the    allegation     that 
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plaintifif  was  never  served  with  process  in  the  action  in 
which  the  judgment  in  question  was  recovered." 

In  Railway  Co.  v.  Wright,  (Tex.  Oiv.  App.)  29  S.  W. 
1134,  it  is  said:  "The  better  rule,  however,  and  the  one 
most  usually  applied,  is  that  equity  will  not  grant  its 
extraordinary  power  to  redress  a  grievance,  where  an 
adequate  remedy  exists  at  law  for  the  protection  of  the 
judgment  debtor  against  a  void  judgment." 

In  Fartbell  Co.  v.  Hilhert,  supra,  the  supreme  court  of 
Wisconsin  says:  "Granting  that  the  judgments  were 
void  for  want  of  jurisdiction,  the  result  would  be  the 
same.  Courts  of  equity  will  not  enjoin  a  judgment 
at  law  merely  for  want  of  jurisdiction  in  the  courts  in 
which  the  judgment  was  rendered;  and,  where  a  party 
can  say  nothing  against  the  justice  of  the  judgment, 
equity  will  not  interfere,  but  leave  him  to  contend 
against  it  at  law  as  best  he  can." 

The  great  weight  of  the  authorities,  as  we  find  them,* 
are  in  harmony  with  those  cited,  and,  upon  reason  and 
principle,  establish  the  correct  doctrine, — that  a  party 
invoking  the  powers  of  a  court  of  equity  to  annul  or 
restrain  a  judgment  of  a  court  of  law  on  the  ground  of 
a  want  of  jurisdiction  in  the  court  to  render  the  judg- 
ment must,  in  addition  to  alleging  and  proving  such 
want  of  jurisdiction,  also  allege  and  prove  such  other 
matters  as  will  bring  his  case  within  the  general  prinr 
ciples  of  equitable  relief,  as  administered  in  courts  of 
that  character,  viz.  that  he  has  a  meritorious  defense  to 
the  action,  that  he  has  no  adequate  remedy  at  law,  and 
that  the  judgment  was  rendered  against  him  without  any 
fault  or  negligence  upon  his  part,  or  that  of  his  agents. 
Thus  tested,  did  the  defendant  in  error,  by  his  petition 
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and  proofs,  bring  himself  within  these  rules?  It  is 
neither  alleged  nor  proven  that  defendant  in  error  had 
any  meritorious  defense  or  any  defense,  to  the  action  of 
the  plaintiflte  in  error  had  he  been  regularly  summoned 
in  that  action.  Nor  is  it  alleged  or  proven  that,  though 
the  judgment  was  absolutely  void  for  want  of  jurisdic- 
tion, he  was  without  adequate  legal  remedy.  On  the 
contrary,  it  appears,  as  matter  of  law,  that  he  had  a 
clear  legal  remedy,  more  speedy  and  adequate  than  the 
proceeding  adopted.  Section  586,  p.  860,  Code  of  Civil 
Procedjure,  (Statutes  1893,)  provides:  "The  district  court 
shall  have  power  to  vacate  or  modify  its  own  judgments 
or  orders  at  or  after  the  term  at  which  such  judgment 
or  order  was  made.  *  *  (3)  For  mistake,  neglect  or 
omission  of  the  clerk,  or  irregularity  in  obtaining  a  judg- 
ment or  order."  By  section  587  of  the  Code,  it  is  pro- 
vided that  the  proceeding  to  correct  the  mistake  or  omis- 
sions of  the  clerk,  or  irregularity  in  obtaining  the  judg- 
ment or  order,  shall  be  by  motion,  upon  reasonable? 
notice  to  the  adverse  party  or  his  attorney  in  the  action. 
But  counsel  for  defendant  in  error  contend  that  his  pro- 
ceedings were  not  taken  under  any  of  the  provisions  of 
the  Code  of  Civil  Procedure,  but  that  a  distipct  action  in 
equity  was  commenced,  for  the  reason  that  the  facts 
upon  which  it  is  ba^ed  would  not  bring  it  within  any  of 
the  provisions  of  the  Code;  that  the  various  provisions 
of  the  Code  relating  to  the  vacating  and  modifying  of 
judgments  relate  only  to  relief  which  may  be  sought  by 
defendants  who  have  been  unfortunate,  who  were  con- 
structively or  otherwise  served  with  process,  and  who, 
by  inadvertence  or  mistake,  had  not  been  permitted  to 
appear  and  defend  their  cases.    Their  contention  would 
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appear  to  be  that  the  provisions  of  the  Code  do  not  con- 
template void  judgments,  but  only  those  which  are  void- 
able by  reason  of  some  fraud  or  irregularity,  inadver- 
tence or  mistake,  and  that  relief  must  be  sought  in  some 
other  proceeding,  where  a  judgment  absolutely  void  is 
to  be  vacated  or  annulled.  We  cannot  concur  with 
counsel  in  this  contention.  While  we  think  that  the 
provisions  of  the  Code  relating  to  vacating  and  modify- 
ing judgments  do,  in  their  general  scope  and  purpose, 
apply  to  proceedings  that  are  irregular  and  voidable, 
yet  we  think  that  a  judgment  absolutely  void  may  be 
set  aside,  upon  motion  under  the  third  subdivision  of 
section  586,  as  having  been  irregularly  obtained.  The 
language  of  that  subdivision  is  general,  and  applies  to 
all  judgments  irregularly  obtained;  and  a  judgment  ob 
tained  without  service  upon  the  defendant,  either  by 
personal  service  or  publication,  is  irregularly  obtained. 
Irregularity  may  consist  in  an  omission  or  departure 
from  the  principles  of  "due  process  of  law,"  as  well  as 
in  an  omission  or  departure  from  mere  rules  of  pro- 
cedure. 

In  Insurance  Co.  v.  Rohh'ins,  73  N.  W.  269,  the  supreme 
court  of  Nebraska,  in  a  case  identical  in  almost  every 
question  with  the  one  we  are  considering,  on  this  point 
says:  "While  we  think  that  the  provisions  of  said  sec- 
tion of  the  Code  specially  apply  to  voidable  judgments, 
we  do  not  doubt  that  one  againsrt  whom  a  judgment  has 
been  rendered  which  is  void  for  want  of  jurisdiction  may 
have  such*  judgment  set  aside,  under  the  third  subdivi- 
sion of  said  section  of  the  Code,  as  having  been  irregu- 
larly obtained."  If  the  judgment  against  Jones  was 
absolutely  void,  a  proceeding  in  equity  to  avoid  it  would 
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be  nugatory;  for  there  is  nothing  to  annul,  and  there  is 
no  wrong  against  him  to  redress  or  relieve  from-  The 
garnishees  would  pay  the  sheriff  at  their  peril.  No 
right  of  Jones  in  the  debts  due  him  from  the  garnishees 
was  foreclosed  or  in  any  wise  affected  by  the  vodd  pro- 
ceedings in  the  action  against  him.  The  garnishees^  if 
their  property  was  seized,  could  maintain  replevin,  and, 
to  maintain  the  same,  could  show  that  the  judgment  and 
ezecutioin  under  which  it  was  seized,  were  void,  fw  the 
authorities  are  without  conflict  that  the  invalidity  of  a 
judgment  may  be  shown  whenever  and  wherever  it  is 
affirmatively  sought  to  be  enforced.  So  far  as  Jones 
is  concerned,  he  stands  where  he  did  before  the  proceed- 
ings against  him  were  commenced.  No  judgment  haa 
been  rendered  against  him.  The  title  to  no  property  of 
his  has  been  clouded.  No  debts  due  to  him  have  been 
discharged.  Therefore  no  cause  of  action  exists  to  him. 
For  the  reasons  stated,  we  are  of  the  opinion  that  the 
court  erred  in  overruling  the  objection  to  the  introduc- 
tion of  evidence  under  the  petition  in  this  cause,  and 
that  the  judgment  should  be  reversed.  Judgment  re- 
versed, and  cause  dismissed. 

Burford,  C.  J.,  having  presided  in  the  court  below,  not 
sitting;  all  of  the  other  Justices  concurring. 
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Board   op  Commissioners  op  Washita  County  v.  F. 
M.  Hubble. 

(Filed    Feb.    11,    1899.) 

1.  AppBALr— ^rror  Never  Presumed.  Error  Is  never  presumed  by  the 
supreme  court;  It  must  always  be  shown  affirmatively  by  the 
record,  or  It  will  oe  presumed  that  no  prejudicial  error  was  com- 
mitted by  the  trial  court,  and  the  Juderment  must  be  sustained. 

2.  REViEW-^Cosf-ifade  Must  Contain  Entire  Record.  Before  this  court 
will  consider  the  record  and  review  the  evidence,  based  upon  the 
irround  that  the  flndlngrs  of  the  court  and  Judgment  thereon  are 
contrary  to  the  evidence,  or  are  not  sustained  by  sufficient  evidence, 
it  must  affirmatively  appear  In^  the  case-made  itself  that  it  con- 
tains all  the  •vidence;  and  a  mere  statement  of  recital  to  that 
effect  in  the  certlflcate  of  the  trial  Judge  is  not  sufficient. 

(Syllabus  by  the  Court.) 

Error  from  the  District  Court  of  Oanad'an  County;  before 
John  C.  Tarsney,  District  Judge, 

John  F,  Stone,  for  plaintiff  in  error. 

0.  O.  Blake  and  E.  E,  BlakCj  for  defen<iant  in  error. 

Action  by  F.  M.  Hubble  against  the  board  of  county 
commissioners  of  Washita  county.  Judgment  for  plain- 
tiff. Defendant  brings  error.    Affirmed. 

Opinion  of  the  court  by 

Hainbr,  J.:  This  was  an  action  brought  by  F.  M. 
Hubble,  plaintiff  in  the  conrt  below,  against  the  board 
of  county  commissioners  of  Washita  county,  to  recover 
the  sum  of  |5,100,  as  the  owner  and  holder  of  a  num- 
ber of  county  warrants  issued  by  said  county,  in  favor 
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of  varioiMT  parties,  and  afterwardft  purchased  by  tlie 
plaintiff.  The  defendaiit  in  its  answer  to  the  plaintiff's 
petition  pleaded  as  a  defense  to  said  action  that  the 
warrants  sued  upon  were  void,  for  the  reason  that  the 
board  of  county  commissioners  had  no  authority  to  incur 
the  indebtedness  for  which  the  warrants  sued  on  were 
issued;  and  that  all  the  warrants  sued  uiK)n  in  said  ac- 
tion were  void,  for  the  reason  that  they  created  an  in- 
debtedness in  excess  of  4  per  cent  of  the  last  assess- 
ment for  territorial  and  county  taxes  previous  to  the 
creation  of  such  indebtedness,  and  in  violation  of  sec- 
tion 4  of  the  act  of  congress  approved  July  30,  1886. 
To  this  answer,  the  plaintiff  filed  a  general  denial. 
Upon  these  issues,  the  court,  after  hearing  all  of  the 
evidence,  rendered  a  judgment  in  favor  of  the  plaintiff 
and  against  the  defendant  for  the  sum  of  $2,757.36,  to- 
gether with  the  costs  of  the  action.  To  which  judg- 
ment of  the  court,  the  defendant  duly  excepted.  There- 
upon the  defendant  was  by  the  court,  permitted  to  file 
its  motion  for  a  new  trial,  and  said  motion,  being  by 
the  court  considered,  was  overruled.  To  which  the  de- 
fendant at  the  time  excepted,  and  briogs  the  case  h^re 
on  what  purports  to  be  a  casemade,  to  be  reviewed  by 
this  court. 

The  defendant  in  error  objects  to  the  consideration 
of  this  case,  for  the  reason  that  the  case-made  is  not 
sufficient  to  enable  this  court  to  review  the  questions 
raised  by  the  plaintiff  in  error.  We  have  carefully  ex- 
examined  the  record  and  think  that  the  objections  are 
well  taken.  The  plaintiff  in  error  has  assigned  eleven 
errors  upon  which  it  is  sought  to  reverse  the  judgment 
of  the  court  below.    These  errors  may  be  considered 
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upon  two  grounds,  namely:  (1)  That  the  decision  of 
the  court  is  not  sustained  by  the  evidence,  or  is  con- 
trary to  the  evidence  and  agreed  statement  of  facts; 
(2)  that  the  decision  of  the  court  is  contrary  to  law. 
The  following  statement  or  recital  appears  in  the  rec- 
ord: "Whereupon  this  cause  comes  on  for  trial  and  to 
the  court  upon  the  evidence  of  the  plaintiff  filed  in  said 
case  to  wit:  The  warrants  declared  upon  by  the  copies 
which  are  set  forth  in  the  plaintiff's  pelition,  which  is 
made  a  part  of  this  case,  and  upon  the  stipulation  and 
evidence,  with  the  exhibits  thereto  hereinafter  set  forth, 
and  said  cause  was,  pursuant  to  said  stipulation,  taken 
upon  a  change  of  venue  to  the  district  court  of  Cana- 
dian county.''  The  stipulation  provider  that,  whea  the 
cause  is  submitted  to  the  court,  it  should  "be  sub- 
mitted upon  this  stipulation  and  the  evidence  filed  here- 
with." There  is  nothing  in  the  case-made  that  shows 
that  any  evidence  was  introduced  or  filed  with  the  stip 
ulation.  The  stipulation  also  states  that  it  is  agreed 
"that  a  transcript  of  the  register  of  warrants  issued  by 
the  county  prior  to  the  12th  day  of  July,  1894,  to  ehow 
the  amount  of  the  warrants  prior  to  the  date  of  the  ob- 
ligations declared  upon,  and  the  nature  of  the  claims 
for  which  the  warrants  were  issued,  shall  be  filed  here- 
with." There  is  no  statement  or  recital  in  the  case- 
made  that  shows  that  such  transcript  was  offered  in  evi- 
dence or  considered  by  the  court.  This  stipulation 
further  provides:  "A  list  of  the  warrants,  paid  or  can- 
celed prior  to  the  12th  day  of  July,  1894,  shall  be  taken 
from  the  warrant  register  of  the  treasurer  of  said 
county,  be  certified  by  the  treasurer,  and  filed  here- 
with as  evidence  of  the  time  and  manner  of  the  payment.'' 
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The  ca«e-made  also  fails  to  show  that  any  such  list  was 
filed,  or  that  such  was  introduced  in  evideu'ce  or  con- 
sidered by  the  court.  Following  the  stipulation  appears 
to  be  a  large  nunaber  of  papers,  covering  probably  twen- 
ty-five or  thirty  pages,  which  contain  a  Vmt  of  the  war- 
ranfts  issued  to  various  parties.  The  number  will  prob- 
ably aggregate  seven  or  eight  hundred.  This  list  or 
schedule  of  warrants  it  not  identified  in  any  manner. 
It  doea  not  contain  the  certificate  of  the  county  treas- 
urer, or  the  county  clerk,  or  any  other  county  officer.  It 
does  not  appear  to  have  been  filed  in  thi»  case,  or  offered 
in  evidence.  The  case-made  fails  to  show  that  it  wa» 
ever  passed  upon  or  considered  by  the  court.  Following^. 
this  documenft,  there  appear  to  be  two  other  papers  in- 
serted in  the  record,  which  are  not  identified  in  the  case 
in  any  manner. 

The  findings  and  judgment  of  the  court,  as  they  ap- 
pear from  the  journal  entry,  are  as  folows:  "That  the 
court,  having  heard  the  argument  of  counsel,  and  con- 
sidered the  evidence  and  pleadings  and  agreed  state- 
ment of  facts  herein,  finds  for  the  plaintiff;  and  it  is  by 
the  court  considered,  ordered,  and  adjudged  that  the 
plaintiff  have  and  recover  of,  and  from,  said  defendant 
the  sum  of  |2,757.36,  together  with  costs  herein  ex- 
pended, taxed  at dollars.''  This,  then,  was  the  gen- 
eral finding  of  the  court  upon  the  issues  involved  in  this 
case;  and  it  does  not  appear  either  from  the  journal  entry 
or  from  the  case-made  what  warrants  were  held  valid, 
and  what  warrants  were  held  invalid  by  the  court.  This 
was  an  action  brought  upon  a  large  number  of  warrants^ 
involving  |5,100,  issued  at  various  time«  and  to  various 
persons.  Ck)un«el  for  plaintiff  in  error  fails  to  call  the 
attention  of  the  court  to  any  particular  portion  of  the  evi- 
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dence  which  he  desires  to  have  reviewed,  or  to  any  por- 
tion of  the  evidence  or  the  record  which  fails  to  sustain 
the  general  findings  and  judgment  of  the  court  below. 

It  is  a  well  settled  principle  of  law,  and  requires  no 
citation  of  authorities,  that  error  is  never  presume^  by 
an  appellate  court;  it  must  always  be  aflPirmatively  shown 
by  the  record,  or  it  will  be  presumed  that  no  prejudicial 
error  was  committed  by  the  trial  court,  and  the  judg- 
ment must  be  sustained.  Upon  the  issues  framed  in  this 
case  and  the  questions  involved  herein,  which' the  plaintiff 
in  error  desires  to  have  reviewed  in  this  court,  an  exam- 
ination is  required  of  all  the  evidence  offered  in  support 
of  the  issues  in  the  trial  of  the  cause.  And  before  this 
court  will  consider  the  record,  and  review  the  evidence 
based  upon  the  ground  that  the  findings  of  the  court  and 
the  judgment  thereon  are  contrary  to  the  evidence,  or  are 
not  sustained  by  sufficient  evidence,  it  must  affirma- 
tively appear  in  the  case-made  itself  that  it  contain©  all 
the  evidence;  and  a  mere  statement  or  re(*ital  to  that 
effect  in  the  certificate  of  the  trial  judge  is  not  sufficient. 
(Grand  Tjodge  v.  Furman,  6  Okla.  649,  52  Pac.  932;  Sanford 
V.  Weeks,  50  Kan.  336,  31  Pac.  1087;  Eddy  v.  Weaven  37 
Kan.  540,  15  Pac.  492;  Brown  v.  Johnson,  14  Kan.  377;j 
Bartlett  v.  Feeney,  11  Kan.  593;  Wilson  v.  Willey,  [Kan. 
App.]  42  Pac.  1092;  yoHh  S(ide  Town  Co.  v,  Rittenhouse. 
[Kan.  Bup.]  30  Pac.  181;  Hill  v.  Bank,  [Kan.  Sup.]  22 
Pac.  325;  Tootle  t\  Turner,  [Kan.  App.]  54  Pac.  1036.) 

For  the  reasons  herein  stated,  the  judgment  of  the 
district  court  must  be,  and  the  same  is  hereby,  affirmed. 

Tarsriey,  J.,  having  presided  in  the  court  below,  not 
sitting;  all  of  the  other  Ju&tices  concurring. 
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John  A.  McFadyen  et  al.  v.  H.  C.  Masters,  Sheriff. 

(Filed  Feb.  U,  1899.) 


Propbrtt  —  Pari  Payment  —  Interest  of  Vendee.  Where  property  Is 
sold  and  delivered  to  the  vendee,  and  part  of  the  purchase  price 
Is  paid,  and  no  mortgagre  or  other  Hen  thereon  is  sriven  to  secure 
the  unpaid  balance  of  the  purchase  price,  the  interest  of  tti« 
vendee  in  the  property  Is  not  a  special  Interest  or  special  owner- 
ship, but  he  is  the  absolute  owner  of  the  property,  and  such 
property  cannot  be  seized  under  writs  of  attachment  aii^ainst  the 
vendor,  and  possession  thereof  retained  from  the  vendee  unless  It  be 
shown  that  the  sale  thereof  was  fraudulent  and  void  as  against 
the  creditors  attaching:.  To  establish  such  sale  as  fraudulent, 
it  must  be  shown  that  it  was  made  with  the  intent  and  purpose  on 
the  part  of  the  vendor  to  defraud  creditors,  and  that  such  pur- 
pose was  participated  in  by  the  vendee,  or  that  he  had  notice  of 
sucn  purpose. 


Replevin— A«acAmen/—Fin<Kn(^«.  Where,  in  action  of  replevin  fof 
a  stock  of  goods  seized  by  a  sheriff  on  writs  of  attachment  against 
a  vendor,  the  issue  is  whether  a  sale  of  the  property  to  the 
plaintiffs  was  fraudulent,  and  made  for  the  purpose  of  defrauding 
creditors,  and  the  jury  flnds  for  the  plaintiffs,  plaintiffs  are 
entitled  to  a  finding  by  the  jury  of  the  value  of  the  property 
taken,  and  to  a  Judgment  for  the  full  value  of  the  property,  where 
a  return  of  the  property  to  the  plaintiffs  is  adjudged,  and  such 
return  cannot  be  had,  although  the  plaintiffs  have  not  paid  to 
the  vendor  the  full  purchase  price  of  such  property. 


3.  Debtor  and  Cn^iyiTon—Remedu—Oamitthment.  Where  a  sale  of  per- 
sonal property  is  made  in  good  faith,  and  not  with  a  fraudu- 
lent purpose,  although  bul  a  part  of  the  purchase  price  has  been 
paid,  the  vendor  has  no  attachable  interest  in  such  property; 
and  the  remedy  of  hla  creditors  is  not  by  attachment  against 
the  property,  but  by  garnishment  of  the  debt  due  from  the  unpaid 
balance   of   the   purchase   price. 


AppkaIj— Case- Ma (tf'—WJiat    Must   Contain.    It    is    not    necessary    that 
a  case-made  should  contain  all  the  evidence  In  the  case,  but  only 
so  much  thereof  as  is  e«»sentlal  to  a   proper  presentation  of  the 
questions   to  be  considered   upon  appeal. 
(Syllabus  by  the  Court.) 
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Error  from  the  District  Court  of  Kay  County;  before  A.  O. 
C.  BiereTy  District  Judge. 

Morgan  d  Pancoasty  fw  plaintiffs  in  error. 

Aspf  Shartel  d  Cottinghamy  for  defendant  in  error. 

Replevin  by  John  A.  McFadyen  and  Sarah  Brown  ^ 
partners,  against  H.  C.  Masters,  sheriff  of  Kay  county^ 
to  recover  a  stock  of  merchandise  seized  and  held  under 
attachments  against  one  P.  I.  Brown.  From  a  verdict 
and  judgment  for  the  plaintiffs,  they  bring  error.  Re- 
versed. 

Opinion  of  the  court  by 

Tarsney,  J.:  Prior  to  May  12,  1895,  P.  I.  Brown  was 
a  merchant  at  Ponca  City.  For  some  weeks  prior  to 
that  date  Brown  was  in  negotiation  with  the  plaintiffs 
in  error,  looking  to  the  sale  to  them  of  a  stock  of  goods 
then  owned  by  him  at  Ponca  City.  On  said  day  the  sale 
was  consummated,  plaintiffs  in  error  agreeing  to  pay 
Brown  therefor  the  sum  of  |4,000 — Jl,100  in  cash,  the 
remaining  |2,900  to  be  paid  by  a  conveyance  to  him  of 
two  quarter  sections  of  land  in  Logan  county.  At  the 
time  the  sale  was  consummated,  plaintiffs  in  error  paid 
Brown  |80  cash  in  hand  and  agreed  to  pay  the  remain- 
ing Jl,020,  and  to  deliver  conveyances  of  the  land,  two 
days  thereafter.  Upon  the  payment  of  the  |80,  and  the 
agreement  as  to  the  payment  of  the  balance,  and  for 
delivery  of  the  deeds,  the  stock  of  goods  was  turned  over 
to  the  plaintiffs  in  error,  they  taking  possession  thereof 
on  May  12.  On  the  following  day  the  defendant  in  error, 
as  sheriff  of  Kay  county,  seized  said  stock  of  goods 
by  virtue  of  several  writs  of  attachment,  instituted  by 
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creditors  of  P.  I.  Brown.  On  May  25,  1895,  plaintiflfs  in 
•error  commenced  this  action  of  replevin  to  recover  the 
possession  of  said  property,  the  same  being  then  in  the 
possession  of  said  sheriff,  who  claimed  to  hold  the  same 
by  virtue  of  said  writs  of  attachment.  On  the  trial  of 
the  cause  the  jury  returned  the  following  verdict:  **We 
the  jury  impaneled  and  sworn  to  try  the  issue  in  the 
above-entitled  cause,  do,  upon  our  oaths,  find  for  the 
plaintiffs,  and  find  their  interest  in  the  property  in  con- 
troversy to  be  f80."  Upon  this  verdict  the  court  rend- 
ered judgment  that  the  plaintiffs  have  and  recover  of 
and  from  the  defendant  the  property  described  in  the 
plaintiffs'  petition  and  order  of  replevin,  and,  in  case 
the  eame  cannot  be  had,  that  said  plaintiffs  have  and 
recover  of  and  from  the  defendant  the  sum  of  |80,  the 
plaintiffs'  interest  in  said  property,  and  costs. 

Before  the  rendition  of  judgment,  the  plaintiffs  moved 
for  a  new  trial,  on  the  grounds,  among  others,  of  error  in 
the  assessment  of  the  amount  of  recovery,  and  that  the 
verdict  was  not  sustained  by  sufficient  evidence,  and 
waa  contrary  to  law,  and  en-ors  of  law  occuring  at  the 
trial,  all  excepted  to.  The  motion  for  new  trial  being 
overruled,  and  judgment  having  been  entered  upon  the 
verdict,  the  plaintiffs  appealed.  The  err<M^  here  as^ 
signed  are:  (1)  The  verdict  is  not  sustained  by  suffi- 
cient evidence;  (2)  the  court  erred  in  overruling  plain- 
tiffs' motion  for  new  trial;  (3)  the  judgment  is  contrary 
to  law. 

I.  By  section  185,  Code  Civ.  Proc.  (section  4063,  p. 
790,  Statutes  1893,)  it  is  provided:  "In  an  action  to 
recover  possession  of  personal  property,  judgment  for 
the  plaintiff  may  be  for  the  possession,  or  for  the  re- 
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€overy  of  the  poeaession,  or  the  value  thereof  in  case  a 
delivery  cannot  be  had,  and  of  damages  for  the  deten- 
tion." To  entitle  a  person  to  recover  the  possession  of 
specific  personal  property  through  an  action  of  replevin, 
the  plaintifif  must  allege  and  establish  by  evidence  that 
he  is  the  owner  of  the  property,  or  has  a  special  owner- 
ship or  interest  therein;  that  he  is  entitled  to  the 
immediate  possession  of  the  property,  and  that  the 
property  is  wrongfully  detained  by  the  defendant. 
(Code  Civ.  Proc.  art.  10,  sec  177.) 

The  gisrt:  of  the  action  of  replevin  is  plaintiff's  right 
to  the  immediate  possession  of  the  property  at  the  com- 
mencement of  the  action,,  by  reason  of  his  being  the 
owner,  or  of  his  having  a  special  ownership  or  interest 
therein.    {Olson  v.  Thompson,  6  Okla.  576,  62  Pac.  388.) 

In  this  case  the  plaintiffs  alleged  that  they  were  the 
owners  of  the  property  in  controversy,  and  entitled  to 
the  immediate  possession  of  the  same  at  the  commence- 
ment of  the  action.  The  answer  was  a  general  denial. 
Under  the  general  i^sue  in  a  replevin  action  any  facts  may 
be  shown  which  establish  that  the  plaintiff  at  the  com- 
mencement of  the  action  was  not  the  owner  of  the  prop- 
erty (if  owne^ship  be  alleged  in  the  petition,)  or  had  no 
81>ecial  ownership  or  interes/t  therein  (if  special  owner- 
ship or  interest  be  alleged,)  and  was  not  entitled  to  the 
immediate  posset^sion  of  the  property,  or  that  the  prop- 
erty is  not  wrongfully  detained  by  the  defendant.  In 
this  action  no  special  ownership  or  special  interest  in 
the  property  was  claimed  by  the  plaintiffs,  but  they  al- 
leged in  their  petition  that  they  were  the  absolute 
owners  thereof.  The  real  issue  to  be  litigated  in  the  ac- 
tion   was    this    claim    of    absolute    ownership.      The 
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defense  was  that  the  property  neyer  was  the  prop- 
erty of  the  plaintiffs;  that  the  property  was  the 
property  of  P.  I.  Brown;  that  the  sale  from  Brown  to  the 
plaintiffs  was  fraudulent  and  void,  having  been  made 
with  the  intent  and  purpose  of  hindering,  delaying^ 
cheating,  and  defrauding  his  creditors.  The  plaintiffs 
having  shown  the  sale  and  delivery  to  them  of  the 
goods  by  Brown,  such  sale  was  valid  to  vest  in  them 
the  ownership  of  the  property,  and  the  right  to  posses- 
sion against  all  the  world  except  the  creditors  of  said 
Brown,  and  against  them,  unless  such  sale  was  fraudu- 
lent upon  the  part  of  Brown;  and  that  the  fraudulent 
intent  and  purpose  of  Brown  was  participated  in  by  the 
plaintiffs,  or  that  they  had-  knowledge  of  such  intent  and 
purpose.  The  sale  having  been  shown,  unless  it  was 
thus  fraudulent,  the  plaintiffs  were  entitled  to  recover. 
If  it  was  fraudulent,  then  the  defendant  had  a  right  to 
recover  by  showing  valid  writs  of  attachment,  based 
upon  indebtedness  due  to  the  plaintiffs  in  the  attach- 
ment proceedings.  This  issue  was  submitted  to  the 
Jury.  Upon  this  issue  they  found  for  the  plain- 
tiffs. The  judgment  of  the  court  was  a  judgment  on  this 
issue  for  the  plaintiffs.  It  adjudges  a  return  of  the  prop- 
erty to  the  plaintiffs  if  a  return  can  be  had.  This  judg- 
ment could  not  have  been  made  except  upon  a  verdict  and 
finding  that  the  sale  from  Brown  to  plaintiffs  was  not 
fraudulent.  It  could  only  be  predicated  upon  a  verdict 
and  finding  that  the  sale  from  Brown  to  the  plaintiffs  was 
in  good  faith,  and  valid  to  convey  to  the  plaintiffs  tha 
ownership  of  the  property,  with  a  right  to  its  possession* 
The  evidence  abundantly  supports  such  verdict  and  find- 
ing, and,  if  it  did  not,  it  being  conflicting  thereon,  we 
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could  not  go  behind  the  verdict  to  weigh  it»  sufficiency. 
We  muet  therefore  aeeume  that  the  sale  from  Brown  to 
the  plaintiffs  was  valid.  The  defendant  could  not  justify 
the  taking  of  the  property  under  the  writs  of  attachment 
unless  the  sale  from  Brown  to  the  plaintiffs  was  fraudu- 
lent and  invalid.  The  finding  of  the  jury  for  the  plain- 
tiffs wa«  a  finding  that  the  property  was  wrongfully  taken 
and  wrongfully  withheld  by  the  defendant,  and  the 
judgment  was  to  the  same  effect.  The  uncontroverted 
evidence  was  that  the  property  so  taken  and  withheld 
was  of  the  value  of  |4,000.  Return  thereof  could  not  be 
had,  for  the  reason  that  it  had  been  sold  by  the  defendant 
under  an  order  in  the  attachment  proceedings  under 
which  it  was  seized.  The  statute  is  clear  and  positive 
in  its  direction  that  where,  in  replevin,  the  judgement  is 
for  the  plaintiff  for  the  return  and  delivery  to  him  of  the 
property  in  controversy,  and  the  return  thereof  cannot  be 
had,  the  judgment  shall  be  for  the  value  thereof,  and  for 
damages  for  its  detention.    (Code  Civ.  Proc.  sec.  185.) 

The  verdict  was  not  clearly  responsive  to  the  issues. 
It  did  not  find  the  value  of  the  property  taken  by  the 
defendant  from  the  plaintiffs  in  terms.  It  finds  for  the 
plaintiffs  upon  the  issues,  and  then  finds  that  plaintiffs' 
interest  in  the  property  in  controversy  wa»  |80.  As  no 
question  of  special  ownership  was  involved,  this  finding 
of  the  jury  was  treated  by  the  court  as  a  finding  of  the 
value  of  the  property  taken,  but  there  was  no  evidence  to 
support  such  finding.  ^  The  uncontradicted  evidence 
clearly  established  the  fact  that  the  property  was  of  the 
value  of  |4,000.  The  theory  upon  which  the  finding  of 
the  jury  and  the  judgment  of  the  court  as  to  a  special 
ownership  or  a  special  interest  of  the  plaintiffs  in  the 
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property  mu»t  have  been  predicated  wa**  that,  as  plain- 
tiffs had  only  paid  |80  to  Brown  upon  the  purchase,  and 
that  as,  after  the  attachments  were  run,  with  the  consent 
of  Brown,  the  balance  of  the  money  which  was  to  have 
been  paid  him,  and  the  deeds  to  the  land  which  were  to 
have  been  delivered  to  him,  were,  by  the  plaintiffs, 
hypothecated  with  third  parties  to  indemnify  them  as 
sureties  upon  the  replevin  bond  in  this  case,  and  as  only 
|80  of  the  purchase  price  of  the  goods  had  actually  been 
paid  to  Brown,  plaintiffs'  interest  in  the  goods  extended 
only  to  the  amount  actually  paid.  This  theory  cannot  be 
upheld.  The  sale  having  actually  been  consummated  by 
part  payment  and  by  actual  delivery.  Brown  could  not 
have  recovered  possession  of  the  goods,  though  the  bal- 
ance were  never  paid,  without  a  rescinding  of  the  sale; 
and  strangers  or  creditors  of  Brown  could  not  rescind 
it.  It  is  not  essential  to  a  complete  sale  and  transfer  of 
ownership  of  property  that  the  purchase  price  shall  be 
paid.  The  sale  not  being  fraudulent,  if  Brown's  credi- 
tors had  any  relief  in  the  premises  it  was  by  garnish- 
ment, and  not  by  a  seizure  of  the  property.  The  interest 
of  a  purchaser  in  property  purchased  and  delivered,  where 
part  only  of  the  purchase  price  has  been  paid,  is  not  a 
special  interest  to  the  extent  of  such  payment,  but  is 
absolute  ownership,  unless  the  unpaid  portion  of  the  pur- 
chase price  is  made  a  lien  upon  the  property.  Such 
unpaid  balance  of  the  purchase  price  is  but  a  debt  due  the 
vendor,  and  cannot  be  reached  by  his  creditors  by  seizing 
the  piroperty  by  attachment,  but  can  only  be  reached  by 
garnishment. 

The  case  of  Bush  v.  Collins^  35  Kan.  535,  11  Pac.  425, 
cited  by  counsel  for  defendant  in  error,  is  not  in  conflict 
herewith.    That  was  an  entirely  different  case.    There 
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the  sale  was  found  to  ha^ve  been  fraudulently  made.  The 
law  of  the  caae,  ae  stated  in  the  syllabus  is  that:  "Where 
an  insolvent  and  failing  merchant  makes  a  eale  of  all  of  his 
goods  and  merchandise  for  the  purpose  of  defrauding 
his  creditors,  no  one  but  a  purchaser  for  a  valuable  oon- 
fiideration,  actually  passed  before  notice  of  the  fraud, 
can,  aa  against  attaching  creditors,  claim  title  to  the  prop- 
erty which  has  been  fraudulently  disposed  of."  It  was 
thMerein  held  that  where  a  party  purchased  from  an 
insolvent  and  failing  merchant  a  stock  of  goods,  and  the 
merchant  makes  such  sale  with  the  purpose  of  defrauding 
his  creditors,  and  the  purchaser  thereof  has  no  actual 
or  constructive  notice  of  the  fraud  at  the  time  of  the 
purchase,  but  subsequently,  and  before  the  payment  of 
all  the  consideration  of  his  purchase,  has  actual  notice 
thereof,  he  can  only  be  protected  to  the  extent  of  the 
money  actually  paid,  or  the  security  or  property  actually 
appropriated  by  way  of  payment,  before  notice.  If  notice 
is  after  payment  of  a  part  of  the  purchase  money,  th:^ 
purchaser  is  only  entitled  to  reimbursement  for  the  money 
paid,  <H!  the  security  or  property  actually  appropriated 
by  the  seller  as  payment.  He  is  not  to  be  regarded  as  a 
purchaaer  for  a  valuable  consideration  as  to  the  purchase 
money  not  paid.  Conceding  that  to  be  a  correct  state- 
ment of  the  law  as  applied  to  that  case,  it  has  no  appli- 
cation to  the  case  at  bar.  The  sale  from  Brown  to  plain- 
tiffs was  not  found  to  have  been  made  for  the  purpose  of 
defrauding  his  creditors.  Consequently  no  notice  that 
the  sale  was  fraudulent  Was  brought  home  to  the  plain- 
tiffst,  either  before  or  after  they  made  partial  payment  for 
the  property. 

The  case  of  Lytle  v.  Lansing,  147  U.  S.  59,  13  Sup.  Ct. 
254,  has  still  less  application.    That  was  a  proceeding  in 
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equity  by  the  town  of  Lansing,  N.  Y.,  for  the  purpose  of 
obtaining  the  annulment  and  cancellation  of  certain 
bonds,  compelling  the  defendant,  Lytle,  to  deliver  them 
up  for  cancellation,  and  also  enjoining  him  from  trans- 
ferring  them  pending  the  suit.  It  was  there  held  that 
the  bonds  in  question,  though  good  upon  their  face,  were 
undoubtedly  void  as  between  the  railroad  company,  to 
whom  they  were  issued,  and  the  town  of  Lansing;  and 
that  it  was  incumbent  upon  the  defendant,  Lytle,  to 
show  that  he,  or  some  one  through  whom  he  obtained 
title  to  them,  was  a  bona  fide  purchaser  for  a  valuable 
consideration.  But  it  is  not  therein  held  that,  if  the  bonds 
in  qut«.tion  were  valid,  and  not  fraudulently  issued, 
Lytle's  interest  therein  would  be  measured  by  the  amount 
be  had  actually  paid  upon  the  purchase  price  thereof. 
The  verdict  of  the  jury  in  this  case  was  not  responsive 
to  the  issues  involved,  and  did  not  find  the  value  of  the 
property  taken,  as  required  by  law.  It  was  erroneous  in 
the  assessment  of  the  amount  of  recovery,  the  amount 
found  not  being  supported  by  any  evidence  in  the  case. 
The  judgment  is  erroneous  in  not  awarding  to  the  plain- 
tiffs the  full  value  of  the  property  found  to  have  been 
wrongfully  taken,  when  judgment  for  return  thereof  was 
awarded,  and  such  return  could  not  be  had.  The  motion 
for  a  new  trial  should  have  been  sustained,  or,  the  jury 
having  found  that  the  property  had  been  wrongfully 
taken,  and  that  the  plaintiffs  were  entitled  to  a  return 
thereof,  the  court  should  have  entered  judgment  for  the 
full  amount  of  the  value  of  the  froperty  taken,  in  accord- 
ance with  the  uncontradicted  evidence  in  the  case,  not- 
withstanding the  verdict. 

II.     The  objection  of  counsel  for  defendant  in  errw 
against  this  court  entertaining  this  appeal  because  the 


Digitized  by 


Google 


VOL.   VIII.— JANUARY  TERM,   1899.        183 

Opinion  of  the  Court. 

€a«e^made  does  not  contain  all  the  evidence  cannot  be 
suAtalned.  It  i«  not  necessary  that  a  case-made  should 
contain  all  the  evidence  in  the  case,  but  only  so  much 
thereof  aa  has  relation  to  the  questions  to  be  considered 
upon  review.  The  only  evidence  which  it  is  claimed  is 
omitted  from  this  case-made  is  "Exhibit  A,"  being  a 
schedule  of  the  property  in  question,  which  is  attached  ta 
plaintiffs'  petition,  and  "Exhibit  B,"  introduced  in  evi- 
dence, being  a  contract  between  Brown  and  the  plaintiffs 
as  to  the  hypothecation  of  the  moneys  and  title  deeds 
with  a  third  party  as  indemnity  to  such  third  party  for 
becoming  surety  upon  the  replevin  bond.  There  was  no 
dispute  or  controversy,  nor  is  there  any  question  here  as 
to  the  description  of  the  property  sought  to  be  replevied; 
and,  the  contract  relating  to  the  unpaid  portion  of  the 
purchase  price  of  the  goods  not  being  material,  neither 
of  these  exhibits  could  have  any  bearing  upon  any  ques- 
tion presented  for  consideration  here. 

The  question  of  the  bona  fides  of  the  sale  from  Brown  to 
the  plaintiffs  has  been  twice  litigated  and  twice  susitained, 
and  it  is  time  this  vexatious  and  destructive  litigation 
should  end.  In  Tootle  v  Brown,  4  Okla.  «12,  46  Pac.  550, 
we  affirmed  the  judgment  of  the  district  court  of  Kay 
county  dissolving  the  very  attachment  under  which  the 
defendant  in  this  case  seized  the  goods,  and  one  of  the 
attachments  under  which  he  in  thisi  action  seeks  to  justify 
the  seizure  and  detention  of  the  goods  in  question.  In 
that  case  the  question  was  whether  the  sole  of  this  prop- 
erty by  Brown  to  the  plaintiffs  was  made  with  the  intent 
and  purpose  to  defraud  his  creditors,  and  whether  such 
sale  was  therefore  fraudulent  and  void.  Upon  all  the  evi- 
dence presented,  the  court  found  that  the  affidavit  upon 
which  the  attachment  was  based  alleging  such  sale  to  be 
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frandulent  was  untrue,  and  dissolved  the  attachment^ 
and  that  order  was  by  us  affirmed.  The  judgment  herein 
is  reversed  in  part,  and  the  cause  remanded  to  the  court 
below  for  a  new  trial  upon  the  sole  questions  of  the 
assessment  of  the  value  of  the  property  taken  and  of  the 
damages  for  its  detention.  The  judgment  and  verdict  as 
to  the  owneship  of  the  property  and  the  plaintiflfs'  right 
to  recover  the  same  is  approved,  and  is  not  to  be  disturbed 
upon  new  trial.  Judgment  reversed,  and  new  trial 
ordered. 

All  of  the  Justices  concurring. 


Elnora  Everett  v.  S.  A.  Akins,  Sheriff. 

(Filed  Feb.   U.  1899.) 

L  TniAJj^Verdict-^udgment  Conclusive,  Where  a  question  of  fact  1» 
Bubmltted  to  the  jury,  and  there  Is  competent  evidence  tending:  to 
establish  such  fact,  the  verdict  of  the  Jury  and  the  Jud^rment  of  the 
court  thereon  are  conclusive. 

S.  Bawd— Replevin,  In  an  action  In  replevin,  where  an  issue  of  fact 
is  submitted  to  the  jury  and  a  verdict  returned  thereon,  the 
judgrment  of  the  court  should  be  rend^-ed  according:  to  the  verdict 
of  the  Jury,  and  In  conformity  therewith. 

S.  VJBTtinCT—Ewcesaive— Remittitur.  A  remittitur  entered  of  a  portion  of 
the  verdict,  before  Judg:ment,  resulting:  from  the  admission  of 
incompetent  testimony  as  to  the  value  of  the  wheat,  cures  the 
error. 

4.    Instructions— yo<  Reviewed^  When.    This  court  will  not  review  the 
instructions  given  by   the   district  court  to  the  Jury,   unless  the 
instructions  were  duly  excepted  to  at  the  time  of  the  trial. 
(Syllabus  by  the  Court.) 
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Error  from  the  District  Court  of  Nohle  County;  before  A. 
O.  C.  Bierery  District  Judge. 

H.  A.  Johnston  and  Lane  B.  Oshom,  for  plaintiff  in  error. 
A.  Duff  TiUery,  for  defendant  in  error. 

Action  by  Elnora  Everett  a^nst  S.  A.  Akins,  sheriff 
of  Noble  county.  Judgment  for  defendant.  Plaintiff 
brings  error.    Modified  and  remanded. 

Opinion  of  the  court  by 

Hjliner,  J. :  This  was  an  action  in  replevin  commenced 
in  the  district  court  of  Noble  county  on  the  12th  day 
of  July,  1897,  by  the  plaintiff  in  error,  against 
the  defendant  in  error,  to  recover)  the  possession 
of  certain  wheat  and  cotton,  levied  upon  by  the 
defendant  in  error,  as  sheriff  of  said  county,  under  and 
by  virtue  of  a  certain  execution  issued  out  of  the  dis- 
trict court  of  Noble  county,  to  satisfy  a  judgment  of 
1449.66  in  favor  of  one  C.  B.  Rouss  against  T.  C.  Ev- 
erett, husband  of  the  plaintiff  in  error.  The  case  was 
tried  by  a  jury,  and  the  following  verdict  'returned: 

"We,  the  jury  impaneled  and  ewom  to  try  the  issues 
in  the  above-entitled  cause,  do,  upon  our  oaths,  find  that 
the  plaintiff  is  entitled  to  all  the  cotton  and  the  two 
hundred  bushels  of  wheat  raised  on  the  Holmes  place, 
and  that  the  defendant  is  entitled  to  the  400  bushels 
of  wheat  raised  on  the  Everett  place,  at  75  cents  per 
bmhel,  minus  |70.00,  the  amount  paid  by  Mrs.  Everett 
for  harvesting,  threshing,  and  seed.  Total  amount  for 
defendant  (1230.00,)  two  hundred  and  thirty  dollars." 

Motion  for  a  new  trial  was  filed  by  the  plaintiff,  and> 
after  being  duly  considered,  the  court  set  aside  that  part 
of  the  verdict  giving  the  plaintiff  |70.00,  and  the  defend- 
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ant  remitted  25  cents  on  the  bushel  of  said  400  bushels 
of  wheat,  which  included  the  reduction  of  the  |70.00, 
leaving  the  value  of  the  wheat  at  |200;  and  thereupon 
the  oourt  overruled  the  plaintiflf's  motion  for  a  new  trial, 
to  which  the  plaintiff  duly  excepted.  Judgment  was 
then  rendered  by  the  court  that  the  plaintiff  have  and  re- 
cover the  200  bushels  of  wheat  raised  on  the  Holmee 
place,  and  also  all  the  cotton,  and  that  the  defendant 
have  and  recover  the  400  bushels  of  wheat  raised  on  the 
Everett  pla-ce,  and,  in  case  said  wheat  cannot  be  had, 
the  value  thereof,  in  the  sum  of  |200;  to  which  ruling 
and  judgment  of  the  court,  the  plaintiff  excepted,  and 
brings  the  cause  here  on  appeal  for  review. 

It  i-s  contended  by  the  appellant  that,  in  1896,  Elnora 
Everett  rented  about  20  acres  of  the  N.  W.  J  of  section 
18,  township  22,  range  1  W.,  in  said  county,  of  her  hus- 
band, T.  C.  Everett,  for  the  purpose  of  sowing  the  said 
land  in  wheat;  that  she  and  her  eon  Elliott  Everett  also 
rented  about  20  acres  for  wheat  and  12  acres  for  cotton 
on  the  S.  W.  J  of  section  18,  township  22  N.,  of  range  1 
W.,  of  one  Ed  Holmes;  that  the  rent  to  be  paid  for  both 
tracts  of  land  was  one-third  of  the  w'heat  and  one- 
fourth  of  the  cotton  grown  upon  said  lanid,  said  wheat 
to  be  divided,  when  threshed,  at  the  machine;  that  on 
the  16th  day  of  December,  1896,  the  plaintiff  in  error 
purchased  the  interest  of  her  son  Elliott  in  the  wheat 
on  the  Holmes  land;  and  that  on  the  2nd  day  of  July, 
1897,  the  defendant,  S.  A.  Akins,  as  sheriff  of  Noble 
county,  levied  upon  all  the  wheat  and  growing  cotton 
upon  the  Holmes  land,  and  took  possession  thereof, 
under  and  by  virtue  of  said  execution.  It  is  therefore 
claimed  by  the  appellant  that  the  relation  of  landlord 
and  tenant  existed  between  T.  C.  Everett  and  the  plain- 
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tiff,  Elnora  Everett.  The  verdict  of  the  jury  was  that  the 
plaintiff  in  error  was  entitled  to  all  the  cotton  and  200 
bngbele  of  wheat  raised  upon  the  Holmes  place,  but  that 
she  wa«  not  entitled  to  the  wheat  raised  on  her  hus- 
band^s  place.  The  jury  having  found  that  the  relation 
of  landl<Mrd  and  tenant  did  not  exist  between  the  plain- 
tiff and  her  husband,  T.  C.  Everett,  that  finding  of  fact 
by  the  jury  is  conclusive. 

The  law  is  well  settled  that  where  a  question  of  fact 
is  submitted  to  a  jury,  and  there  is  comx)etent  evidence 
tending  to  show  such  fact,  the  verdict  of  the  jury,  and 
the  judgment  of  the  court  thereon,  will  not  be  disturbed 
by  an  appellate  court.  The  question  of  landlord  and 
tenant  was  a  question  of  fact,  to  be  determined  by  the 
jury.  The  jury  having  found  for  the  defendant  on  this 
point,  their  finding  is  conclusive. 

It  is  next  contended  that  the  court  erred  in  setting 
aside  that  part  of  the  verdict  giving  the  plaintiff  |70 
and  rendering  judgment  on  the  modified  veardict.  The 
finding  by  the  jury  was  "that  the  defendant  is  entitled 
to  the  400  bushels  of  wheat  raised  on  the  Everett  place, 
at  75  cents  per  bushel,  minus  |70,  the  amount  paid  by 
Mrs.  Everett  for  harvesting,  threshing,  and  seed."  The 
amount  then  awarded'  to  the  defendant  by  the  jury  was 
|230.  The  court  admitted  testimony  as  to  the  value  of 
the  wheat  at  the  time  of  the  trial,  after  it  was  threshed, 
but  excluded  testimony  as  to  what  it  was  worth  at  the 
time  and  place  levied  upon  by  the  defendant.  It  was 
shown  that  the  price  of  wheat  at  the  time  of  the  trial 
was  75  cents  per  bu^el  in  the  city  of  Perry,  and  hence 
the  jury  found  that  the  value  of  400  bushels  of  wheat 
waa  $300,  and  deducted  therefrom  |70  for  harvesting, 
thareshing,  and  seed,  for  which  they  gave  Mirs.  Everett 
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credit.  We  think  there  was  evidence  to  support  this* 
finding  of  fact  by  the  jury,  and  such  a  finding  of  fact 
having  been  found  by  the  jury,  the  court  had  no  right 
to  deduct  |70  therefrom.  On  the  other  hand,  the  defend- 
ant had  the  right  to  remit  25  cents  on  the  bushel,  which 
was  flOO.  This,  according  to  the  verdict,  then  left  the 
defendant  |130.  The  amount  remitted  by  the  defendant 
was  the  difference  between  the  value  of  the  wheat  at  the 
time  it  was  levied  upon  by  the  sheriff  and  the  price  that 
was  fixed  by  the  testimony  of  witnesses  at  the  time  of 
the  trial.  Of  course,  the  plaintiff  would  have  no  right 
to  complain  that^he  defendant  remitted  flOO  before  or 
after  the  judgment.  A  remittitur  of  a  portion  of  the  ver- 
dict, resulting  from  the  admission  of  incompetent  tes- 
timony, cures  the  error. 

Where  an  issue  of  fact  is  submitted  to  the  jury,  and 
a  verdict  returned  thereon,  the  judgment  of  the  court 
should  be  rendered  according  to  the  verdict  of  the  jury, 
and  in  conformity  therewith.  In  this  case,  the  jury 
having  found  from  the  facts  submitted  to  it,  that  the 
plaintiff  was  entitled  to  |70  for  harvesting,  threshing, 
and  seed,  this  finding  was  clearly  within  the  issues  of 
the  case,  and  was  conclusdve  thereon. 

Cobbey,  in  his  work  on  Replevin  (section  1086,)  says: 
"A  judgment  must  follow  a  verdict  and  conform  to  it. 
It  cannot  be  broader  than  the  verdict." 

There  is  no  principle  of  law  more  firmly  established 
than  that  the  judgment  must  follow  and  conform  to  the 
verdict  of  the  jury,  or  the  findings  of  fact  by  the  court. 
(11  En€.  PI.  &  Prac.  905,  and  numerous  authorities  there 
cited.) 

No  objection  was  made  by  either  party  to  the  recep- 
tion of  the  verdict,  or    to  its  form,  and  no  exceptions 
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saved  in  the  record.  The  form  of  the  verdict  was  therefore 
waived  by  bo«th  parties.  We  are  therefore  of  the  opin- 
ion that  the  court  erred  in  setting  aside  that  part  of  the 
verdict  which  deducted  |70  from  the  whole  amount 
awarded  to  the  defendant  by  the  jury. 

And,  lafitly,  it  is  contended  by  counsel  for  plaintiff  in 
error,  that  the  court  erred  in  Its  instructions  to  the  jury. 
We  have  carefully  examined  the  record,  and  no  objec- 
tions or  exceptions  appear  to  have  been  taken>  by  the 
plaintiff  to  any  of  the  instructions  at  the  time 'of  the 
trial  of  said  cause.  This  court  will  not  review  the  in- 
structions given  by  the  district  court  to  the  jury,  unless 
the  instructions  were  duly  excepted  to  at  the  time  of  the 
trial. 

The  judgment  of  the  court  will  therefore  be  modified, 
and  the  cause  remanded,  with  directions  that  the  dis- 
trict court  render  a  judgment  in  conformity  with  this 
opinion.  The  costs  in  this  court,  and  also  in  the  district 
court,  will  be  taxed  equally  between  the  plaintiff  and 
the  defendant. 

All  of  the  Justices  concurring. 
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Board  of  Commissioners  of  D  County  v.  F.  H.  Wright. 

(Filed  Feb.  U,  1899.) 

L  Cabk-'M.a-d'D— Appeal— Evidence.  Where  the  questions  presented  to 
this  court  for  review  by  the  plaintiff  in  error  depend  upon  the 
consideration  of  the  evidence  introduced  upon  the  trial  in  the 
court  below,  the  case-made  must  contain  all  the  evidence,  and 
this  must  affirmatively  appear  in  the  case-made  itself.  A  mere 
statement  in  the  certificate  of  the  district  judge  that  it  contains 
all  the  evidence  is  not  sufficient. 

2.  Samb— OerM/locUe  of  Judge  not  BufflHent.  The  certificate  of  the  district 
Judge  to  a  case-made  imports  the  truthfulness  of  the  preceding 
statements  in  the  case,  but  nothing  more,  and  we  must  ascertain 
from  the  statements  in  the  case-made  itself  whether  or  not  all 
the  evidence  is  preserved  in  the  record. 

3.  Hbcord— PrMKmpfioti.  All  presumptions,  in  the  absence  of  a  com- 
plete record,  are  In  favor  of  the  correctness  of  the  findings  and  the 
Judgment  of  the  trial  court. 

4.  BAWE—InsufJlolent—Rule  Applied.  The  record  examined  in  this  case, 
and  held  to  be  Insufficient  to  review  the  questions  piesented  by  the 
plaintiff  in  error. 

(Syllabus  by  the  Court.) 

Enor  from  the  District  Court  of  Canadian  County;  before 
John  C.  Tarsney,  District  Judge. 

John  F,  Stone  and  George  8.  Oreen,  for  plaintiff  in  error. 

John  I.  Dille,  C.  0.  Blake  fund  E.  E,  Blake,  for  defend- 
ant in  (*rror. 


Action  by  F.  H.  Wright  against  the  board  of  icounty 
commisedoners  of  D  county.  Judgment  for  plaintiff. 
Defendant  brings  error.    Affirmed. 
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Opinion  of  the  court  by 

Haiker,  J.:  ThiB  case  comes  here  on  appeal  from  the 
district  court  of  Canadian  county,  on  what  purports  to 
be  a  cai»e-made.  It  appears  from  the  record  that  F.  H. 
Wright,  the  defendant  in  error,  recovered  a  judgment 
against  the  board  of  county  ^commiseioners  of  D  county 
for  1932.72,  in  a  suit  upon  county  warrants.  The  board 
of  county  commissioners  of  D  county,  defendant  in  the 
court  below,  in  its  answer  ^to  the  plaintiff's  petition, 
set  up  as  a  defense,  that  the  warranto  sued  upon  were 
viod,  because  at  the  time  the  debts  were  incurred  and 
the  warrants  issued,  <they  created  an  indebtedness  be- 
yond 4  per; cent,  of  the  value  of  the  taxable  property  in 
D  county,  as  shown  by  the  last  assessment  for  ter- 
ritorial and  county  taxes  previous  to  the  incurring  of 
such  indebtedness.  To  this  answer  the  plaintiff  filed  a 
reply  conftaining  a  general  denial.  Upon  the  issues  thus 
framed  the  case  was  tried  by  the  court  in  Canadian 
county  on  a  change  of  venue  from  D  county,  by  agree- 
ment  of  the  parties.  The  questions  i  presented  to  this 
court  for  review  involve  a  consideration  of  all  the  evi- 
dence introduced  upon  the  trial  of  this  case.  The  rec- 
ord lin  this  case  does  not  show  that  all  the  evidence  was 
preserved  and  brought  to  this  court.  In  fact,  after  an 
inspection  of  the  record,  it  is  impossible  to  state  what 
evidence  was  introduced  and  considered  by  the  icourt* 
It  is  true  that  the  certificate  of  the  district  judge  con- 
tains a  recitation  that  the  case-made  contains  all  the 
pleadings,-  motions,  orders,  evidence,  etc.,  in  the  case,, 
buft  that  is  not  sufficient.  The  case-made  itself  must 
affirmatively  show  that  it  includes  all  the  evidence,  be- 
fore it  can  be  reviewed  by  this  court.    Where  the  ques- 
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tions  presented  to  this  coort  for  review  by  the  plaintiff 
in  enor  depend  ap<m  the  c<m6iderati<m  of  the  evidence 
introdlQced  np<m  the  trial  in  theleonrt  below,  the  caae- 
made  most  contain  all  the  evidence,  and  this  must  affirm- 
atively appear  in  the  caae-made  itself.  A  mere  <  state- 
ment in  the  certificate  of  the  district  judge  that  it  con- 
tains all  the  evidence  is  wholly  insufficient.  {Tootle  v. 
Turner,  [Kan.  App.]  54  Pac.  1036;  Sanford  v.  Weeks,  50 
Kan.  336,  31  Pac.  1087;  Town  Co.  v.  Rittenhouse,  [Kan. 
Sup.]  30  Pac.  181;  Eddy  v.  Weaver,  37  Kan.  540,  15 
Pac.  492.) 

The  certificate  of  the  district  judge  to  a  case- 
made,  imports  the  truthfulness  of  the  preceding 
statements  in  the  case,  but  nothing  more,  and 
we  must  ascertain  from  the  statements  in  the 
case-made  itself  whether  or  not  all  the  evidence  is 
preserved  in  the  record.  {Brown  v.  Johnson,  14  Kan.  377; 
Wilson  V.  WiOey  [Kan.  App.]  42  Pac.  1092;  Hill  v.  Bank, 
[Kan.  Sup.]  22  Pac.  324.) 

In  the  absence  of  a  complete  record,  all  the  pre- 
framptions  are  in  favor  of  the  correctness  of  the  find- 
ings and  judgment  of  the  trial  court.  As  the  record 
brought  here  to  this  court  for  review  fails  to  show 
that  it  includes  all  the  evidence  upon  which  the  find- 
ings and  judgment  of  the  district  court  were  based,  we 
aire  therefore  unable  to  state  that  they  are  contrary  to 
the  evidence  upon  the  issues  involved  in  the  trial  of 
said  cause.  The  judgment  of  the  difitriot  court  is  there- 
fore affirmed. 

Tarsney,  J.,  having  presided  in  the  court  below,  and 
Burford,  C.  J.,  having  been  of  counsel,  not  sitting;  all 
of  the  other  Justices  concurring. 
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The  Territory  op  Oklahoma,    ew  rel.  W.  R.  Taylor, 
County  Attorney^  v.  R.  F.  Caffrey,  County  Clerk. 

(Filed  Feb.  11,  1899.) 


Mandamus— Aetum  to  Insufficient.  A  return  to  an  alternative  writ 
of  mandamus,  requiring:  a  county  clerk  to  spread  upon  the  tax  rolls 
the  Increase  of  valuations  for  assessment  ordered  by  the  Territorial 
board  of  equalisation,  which  retuHi  alleeres  a  refusal  to  comply 
with  such  order  for  the  reason  that  the  Territorial  board  of 
equalisation  was  not  by  law  authorized  to  make  such 
Increase,  presents  no  defense;  nor  do  the  allegrations  in  such 
return  that  such  increase  was  made  by  said  board  for  the  illegal 
and  corrupt  purpose  of  increaslngr  assessments,  in  order  thereby  to 
illegally  create  and  produce  a  greater  revenue,  and  for  the  purpose 
of  permittlner  an  increase  of  indebtedness  In  excess  of  the  4  per 
centum  limited  by  the  act  of  congress  of  July  30,  1886,  present  any 
defense  (even  if  the  county  clerk  was  authorized  to  make  such 
defense)  where  no  facts  are  stated  In  the  return  from  which  such 
purposes  mlgrht  be  deduced  by  the  court.  Where,  in  an  answer 
or  return,  only  conclusions  of  fact  or  law  are  pleaded,  no  defense 
is  presented. 


2.  T AJCATiov— Ercenaire  Valuations-Remedy.  Where  a  board  of  equalisa- 
tion, in  equalizing:  valuations  for  taxation,  directs  an-  increase  by 
a  certain  percentagre  upon  the  valuation  of  all  the  property  in  a 
county,  and  such  increase  raises  the  valuations  of  the  property  of 
individuals  beyond  its  actual  cash  value,  which  individuals  have  a 
rig:ht  of  action  to  enjoin  the  collection  of  the  tax  levied  upon  such 
excess  of  valuation;  but  a  county  clerk  cannot  set  up  such  rigrht 
of  action  existing:  in  such  individuals  as  a  defense  to  a  proceeding: 
in  mandamus  requiring:  him  to  spread  upon  the  tax  rolls  of  the 
county  the  increase  of  valuations  as  ordered  by  the  board  of 
equalization.  Causes  of  action  and  of  defense  must  be  prosecuted 
by  the  real  parties  in  interest,  and  a  county  clerk  cannot  set  up 
a  jcause  of  action  or  defense  belongring:  to  others  as  a  defense  to 
a  proceeding:  in  mandamus,  requiring:  him  to  perform  a  ministerial 
official  duty. 

3.  TniAir—RuUnga  Must  Be  Excepted  to— Error.  Rullng:s  and  orders  of 
the  trial  court  as  applied  to  the  evidence,  those  constituting:  errors 
of  law  occurring:  on  the  trial,  and  g:enerally  ruling:s  upon  the  trial 
of  the  cause  complained  of,  must  be  excepted  to  at  the  time,  and 
preserved  In  the  case-made,  or  be  brought  into  the  record  by  bill 
—13 
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of  exceptions,  to  authorise  this  court  to  consider  them.  But 
exceptions  are  not  necessary  to  enable  this  court  to  review  and 
correct  errors  that  are  apparent  upon  the  judgrment  roll  or  record 
proper.  Where  an  error  in  a  judgment  appears  on  the  face  of  the 
record  proper,  this  court  will  consider  and  correct  the  same, 
althougrh  no  exception  was  taken  thereto  in  the  trial  court. 
(Syllabus  by  the  Court.) 

Error  from  the  District  Court  of  Oklahoma  County;  before 
James  R.  KeaUmy  District  Judge. 

Harper  8.  Cunningham^  Attorney  Oeneral,  tor  plaintiff 
in  error. 

Douglas  d  Douglas,  for  defendant  in  error. 

Proceedings  in  mandamus  by  the  Territory  of  Okla- 
homa, <Hi  relation  of  W.  R.  Taylor,  county  attorney  of 
Oklahoma  coun'ty,  against  Richard  F.  Caffrey,  county 
clerk  of  said  county,  to  require  said  county  clerk  to 
spread  upon  the  tax  rolls  of  said  county  the  increased 
valuation  for  assessment  of  the  property  returned  for 
taxation  in  said  county,  as  ord-ered  by  the  territorial 
board  of  equalization  for  the  year  1897.  From  a  judg- 
ment denying  a  peremptory  mandamus  and  dismissing 
the  cause,  plaintiff  brings  the  case  here  by  petition  in 
error  for  review.     Reversed. 

Opinion  of  the  court  by 

Tabsney,  J.:  To  the  alternative  writ  issued  upon  the 
petition  in  this  cause  the  defendant  answered,  admit- 
ting all  the  facts  stated  in  the  petition  and  writ,,  but 
denying  the  i^uthority  of  the  territorial  board  of  equal- 
ization, in  equalizing  valuations  of  property  in  the  sev- 
eral counties  for  taxation,  to  increase  the  aggregate  of 
valuations  of  all  the  property  in  the  several  counties 
over  the  aggregate  of  the  valuations  returned  by     the 
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several  county  clerks,  and  alleging  that  the  23  per  cent, 
increase  ordered  by  said  board  of  equalization  in  the 
value  of  property  returned  by  «aid  Oklahoma  county, 
and  ordered  to  be  spread  upon  the  tax  rolls  of  said  county^ 
wae  thereby  "illegal;  that  the  valuation  of  property  in 
eaid  county,  as  fixed  by  the  assessors  and  local  boards 
of  equalization,  was  up  to  the  full  value  of  all  said 
property  of  all  kinde  in  said  county;  that  the  valuation 
thereof  so  fixed  was  not  less  than  the  fair  average 
amount  and  valuation  which  the  property  so  assessed 
in  said  county  bore  to  all  the  property  in  the  other  conn- 
ties  of  the  said  Territory;  that  the  increase  provided 
for  the  county  of  Oklahoma,  under  the  order  and  action  of 
the  territorial  board  of  equalization,  was  23  per  cent, 
upon  the  valuations  returned  by  the  county  board  of 
equalization  of  said  county;  that  the  increase  made  and 
ordered  by  the  territorial  board  upon  said  property  and 
upon  the  property  in  the  other  counties  in  said  Terri-^ 
tory  was  arbitrarily  and  illegally  made  and  ordered,, 
without  any  authority  of  law,  and  was  not  made  for  the 
purpose  of  equalizing  assessments  of  the  various  coun- 
ties of  said  Territory,  or  for  the  purpose  of  correcting; 
any  alleged  errors  therein,  but  was  made  and  ordered' 
for  illegal  and  corrupt  purposes,  viz.  for  the  purpose 
of  increasing  the  assessments  of  the  various  counties, 
in  order  thereby  to  illegally  create  and  produce  a  greater 
revenue,  and  to  rendeo*  nugatory  the  law  limiting  the 
indebtedness  of  the  Territory  and  of  said  Oklahoma 
county  to  4  per  centum  of  the  assessed  valuation  of 
property  therein,  and  that  said  increase  was  made  with 
the  illegal  object  and  purpose  of  enabling  interested 
pairties  and  oflficialfe  to  create  further  territorial     and 
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county  indebtedness  in  subetantial  violation  of  said 
laws;  that  said  increase  is  in  excess  of  the  actual  yalue 
of  the  property  assessed;  that  said  defendant  a«  county 
clerk  of  said  connty,  on  or  about  the  Ist  day  of  July, 
1897,  did  receive  a  certificate  from  said  territorial 
board  that  such  increase  had  been  made  and  ordered 
.  by  said  board;  that  said  defendant,  as  county  clerk,  has 
cefused  and  still  refuses,  to  extend  such  increase  upon 
the  tax  rolls  of  said  county,  to  become  a  lien  and  in- 
cumbrance upon  said  property,  and  the  taxes  levied 
thereon,  to  be  levied  against  said  property,  as  would 
be  done  if  said  increase  were  extended  on  the  tax 
rolls;  that  great  and  irreparable  injury  and  damage  to 
the  inhabitants  of  the  said  county  would  be  inflicted  by 
said  extension,  incumbrance,  and  levy;  and  said  defend- 
ant so  refused  because  he  was  and  is  under  no  legal 
obligation  to  extend  such  increase  on  said  tax  rolls. 

To  this  answer  or  return  the  plaintiff  demurred  on  the 
ground  that  the  return  did  not  state  facts  sufficient  to 
constitute  any  defense  to  plaintiff's  cause  of  action.  The 
demurrer  was,  by  the  court,  overruled,  and  thereupon 
1!he  court,  upon  the  pleadings^  rendered  judgment,  de- 
nying a  peremptory  writ,  dismissing  the  case,  and  for 
costs  against  the  plaintiff. 

The  case  is  brought  here  upon  petition  in  error,  with 
a  transcript'  of  the  record  attached,  and  plaintiff  in 
error  asks  for  a  reversal  upon  the  following  assignments 
of  errors:  (1)  That  said  judgment  is  contrary  to  law;  (2) 
the  court  erred  in  rendering  judgment  for  defendant  in 
error  and  against  plaintiff  in  error;  and  (3)  said  court 
erred  in  overruling  plaintiff  in  error's  demurrer  to  the  re- 
turn of  said  defendant  in  error  to  the  alternative  writ. 
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I.  The  qnestions  presented  are:  Did  the  court  err  in 
orerruling  the  demurrer  to  the. return?  and  is  the  judg- 
ment contrary  to  law?  No  exception  was  taken  by 
plaintiff  in  error  to  the  action  of  the  court  in  overruling 
the  demurrer,  nor  was  any  exception  taken  at  the  time 
to  the  rendering  of  the  judgment,  and  it  is  now  conr 
tended  by  counsel  for  defendant  in  error,  that,  as  the 
action  of  the  court  below  was  not  excepted  to  at  the 
time,  we  have  no  authority  to  review  the  questions 
presented  by  the  assignment  of  errors.  It  may  be  con- 
ceded that  the  taking  of  exceptions  and  preserving  the 
same  is  necessary  to  a  review  of  the  evidence,  or  upon 
the  law  as  applied  to  the  evidence,  and  to  preserve  for 
review  errors  of  law  occurring  on  the  trial,  an^  that, 
generally,  the  rulings  of  a  trial  court  must  te  excepted 
to  at  the  time,  and  such  exceptions  be  preserved,  in 
order  that  such  rulings  may  be  considered  on  appeal; 
but  there  are  exceptions  to  this  rule,  under  which  ex- 
ceptions, in  our  view,  this  case  may  be  considered. 
These  exceptions  are  that  exceptions  are  not  necessary 
to  enable  the  court  to  examine  and  correct  errors  ap- 
parent upon  the  record  proper,  and  an  exception  is  not 
necessary  to  enable  the  court  to  correct  an  error  in  the 
judgment,  if  such  judgment  is,  upon  its  face,  contrary 
to  law.  When  the  error  in  the  judgment  does  appear 
in  the  record  proper,  the  court  will  consider  and  cor- 
rect it,  although  no  exception  has  been  taken.  {KoeMer 
V.  Bally  2  Kan.  160;  Lender  v.  Caldwell,  4  Kan.  339;  Wood 
V.  Nicholson^  43  Kan.  461,  23  Pac.  587;  Johnson  v.  Johnson^ 
64  Ka».  726,  39  Pac.  725;  Sawyer  v.  Bryaon,  10  Kan.  201; 
Hume  V.  Robinson,  [Colo.  Sup.]  47  Pac.  271;  Burton  v. 
Snyder,  21  Colo.  292,  40  Pac.  451;  Barr  v.  Foster,  [Colo. 
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Sup.]  52  Pac.  1101;  Thomas  v.  Glendinning,  [Utah,]  44 
Pac.  652;  Welton  v.  Beltezore,  17  Neb.  401,  23  N.  W.  1; 
Cheney  v.  Wagner,  [Neb.]  46  N.  W.  427;  Galloway  v. 
McLean,  [Dak.]  9  N.  W.  98;  Thornton  v.  Brady,  100  N. 
C.  38,  5  S.  E.  910.) 

The  cases  cited  for  defendant  in  error — Railroad  Co. 
V.  Estea,  37  Kan.  229,  15  Pac.  157;  Lott  v.  Railroad  Co. 
42  Kan.  294,  21  Pac.  1070;  Turner  t?.  State,  45  Kan.  554, 
26  Pac.  35— do  not  BO»tain  defendant  in  error's  conten- 
tion against  the  rule  we  have  above  stated.  In  Railroad 
Co,  V.  Estes  the  point  decided  was  that  if,  after  an  ad- 
verse ruling  on  the  demurrer  to  the  petition,  the  de- 
fendant files  an  answer,  he  cannot  be  permitted  to  file  a 
petition  in  error  in  the  appellate  court  to  review  the  ad- 
verse ruling.  He  must  await  the  result  of  the  trial; 
and,  further,  that  when  a  demurrer  to  a  petition  has 
been  overruled,  and  the  defendant  answers,  and  the 
plaintiff  is  then  permitted  to  amend  his  petition,  and 
to  this  amended  petition  the  defendant  answers,  and, 
after  trial  had  on  the  amended  pleadings,  the  defendant 
brings  the  case  to  an  appellate  court  for  review,  such 
court  will  not  consider  the  sufficien-cy  of  the  original 
petition.  In  Lott  v.  Railroad  Co.  the  principal  question 
passed  upon  was  whether  the  appellate  court  could  re- 
view the  decision  of  the  trial  court  upon  a  demurrer  t# 
the  evidence,  in  the  absence  of  a  motion  for  a  new  trial. 
Another  assignment  of  error,  however,  was  that  the 
trial  court  erred  in  sustaining  the  demurrer  to  the  plain- 
tiflfs  third  cause  of  action  alleged  in  her  petition.  On  this 
point  all  that  is  said  by  the  commissioners  is:  *TlaintiflP 
eaves  no  exception  to  the  overruling  of  the  demurrer; 
therefore  the  ruling  on  the  demurrer  to  the  plaintiff's 
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third  cau«e  of  action  cannot  be  reviewed.  Before  a 
ruling  on  a  demurrer  can  be  reviewed  in  this  court,  ex- 
ceptions must  be  saved  in  the  conrt  below."  As  the 
state  of  the  pleadings  and  proceedings  in  the  trial  are 
not  given  in  the  "case,"  we  assume  that  the  question 
involved  in  this  case  was  not  there  presented,  as  num- 
erous cases  from  the  supreme  court  of  that  state,  ren- 
dered both  prior  and  subsequent  to  the  decision  in  Lott 
V.  Railroad  Co.y  which  cases  are  herein  cited,  are  to  the 
contrary  of  the  rule  appearing  from  the  face  of  that  de- 
cision. Turner  v.  State  is  to  the  same  effect.  In  none 
of  these  cases  was  the  question  considered  whether  the 
errors  complained  of  were  apparent  upon  the  face  of 
the  record  proper. 

Jennings  v.  Bank,  13  Colo,  417,  22  Pac.  777;  State  v. 
Baldwiny  36  Kan.  7,  12  Pac.  318;  Beauhien  v.  Hindmany 
37  Kan.  228,  15  Pac.  184;  Graham  r.  Stewart^  68  Cal.  374. 
9  Pac.  555;  Kelly  v.  Murphy y  70  Cal.  560,  12  Pac.  467; 
Hanson  v,  Fricker,  79  Cal.  283,  21  Pac.  761— each  pre- 
sented for  review  questions  arising  from  the  evidence 
in  the  case  or  questions  of  law  occurring  at  the  trial, 
wliich  could  only  be  preserved  by  bill  of  exceptions,  and 
not  errors  appearing  upon  the  face  of  the  judgment  roll 
or  record  proper.  In  our  view,  the  transcript  presents 
the  questions  raised  by  the  assignments  of  error,  for 
our  consideration.  The  pleadings,  demurrer,  order  over- 
ruling demurrer,  and  judgment  are  the  judgment  roll 
or  record  proper  in  this  case. 

II.  The  answer  or  return  of  the  respondent  to  the 
alternative  writ  alleging  a  want  of  authority  in  the  ter- 
ritoriaj  board  of  equalization  to  make  the  increase  in 
the  valuation  complained  of  in  said  return  did  not  state 
any  defense.    The  question  thereby  presented  has  been 


Digitized  by 


Google 


200         SUPREME  COURT  OF  OKLAHOMA. 

Territory  of  Oklahoma  ta  rel.  Taylor,  Co,  A«y.,  v.  Caffrey,  Co.  Clerk. 

eeveral  times  considered  and  determined  by  this 
court.  (Wallace  v.  Bullen,  6  Okla.  17,  52  Pac.  954; 
on  rehearing  J  6  Okla.  757,  54  Pac.  974;  Renfrew  v.  TFe55, 
7  Okla.  198,  54  Pac.  448;  Weber  v.  Dillon,  Id.  568;  Gay  v. 
Thomas,  Id.  184;  Gray  v.  Logan  Co.  Id.  321;  Lee  v.  MeheWj^ 
this  volume,  p.  136;  56  Pac.  1046.) 

The  return  did  not  state  any  defense  in  alleging  that 
the  increase  of  valuation  complained  of  was  not  made 
for  the  purpose  of  equalizing  assessments  between  the 
various  counties,  or  for  the  purpose  of  correcting  any 
alleged  error  therein,  but  for  the  illegal  and  corrupt 
purpose  of  increasing  the  assessments  of  the  various 
counties  in  order  thereby  to  illegally  create  and  pro- 
duct a  greater  revenue.  If  such  defense  could  be  made 
by  the  respondent,  the  allegations  of  his  return  were 
clearly  insufficient  for  such  purpose.  It  merely  alleged 
conclusions,  and  not  facts  from  which  a  court  could  de- 
termine whether  suc'h  conclusions  were  properly  de- 
ducible  or  not.  Nor  did  the  allegations  of  such  return 
that  such  increase  was  illegal,  because  made  for  the 
purpose  of  permitting  interested  parties  and  officials  to 
create  indebtedness  in  excess  of  4  per  cent,  of  the  as- 
sessed valuation  of  the  property  of  the  Territory  or  the 
couufty,  as  such  indebtedness  is  limited  by  the  act  of 
congress  of  July  30,  1886,  as  there  are  no  facts  stated 
in  said  return  which  would  inform  the  court  whether 
the  conditions  were  such  that  the  increase  of  valuations 
ordered  would  have  the  effect  to  increase  the  indebted- 
ness of  the  Territory  or  of  the  county,  or  whether  such 
increase  of  indebtedness,  if  made,  would  be  in  violation 
of  said  act  of  congress.  The  allegations  of  the  return 
in  this  particular,  as  in  the  one  just     considered,  are 
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mere  allegations  of  a  con-clusioii,  and  upon  neither  prop- 
osition stated  a  defense.  (Bardrick  v.  Dillon^  7  Okla.  5J:5^ 
54  Pac.  785;  Weber  v.  Dillon  Id.  568.) 

Tbe  allegation  of  the  return  that  the  respondent  re- 
fused to  spread  said  increased  valuation  upon  the  tax 
roUSy  because,  if  so  spread  thei-eon,  and  taxes  were  lev'ed 
thereon,  the  property  of  the  various  taxpayers  would  be 
taxed  beyond  its  actual  cash  value,  and  would  be  un- 
justly a  lien  and  incumbrance  upon  the  property  of  said 
taxpayers,  merits  no  consideration.  The  county  plerk 
is  a  mere  servant  of  the  people  of  the  county  for  the 
transaction  of  certain  matters  of  public  business  pre- 
smbed  by  law.  He  is  not  a  guardian  of  the  general 
welfare  or  interests  of  the  taxpayers,  nor  authorized  to 
sue  or  defend  for  them.  Under  our  Code  of  Civil  Pro- 
cedure, every  cause  of  action  or  defense  must  be  prose- 
cuted or  defended  by  the  real  party  in  interest.  We  have 
repeatedly  held  that  a  taxpayer  whose  proi>erty  is  as- 
sessed and  taxed  upon  a  valuation  in  excess  of  its  actual 
cash  value  has  for  his  relief  from  such  excessive  taxa- 
tion, a  right  of  action,  but  such  right  of  action  is  per- 
sonal to  the  aggrieved  party,  and  cannot  be  asserted 
for  him  by  a  proxy.  The  return  of  the  respondent  did 
not  present  any  defense.  It  was  therefore  error  for  the 
court  to  overrule  the  demurrer  thereto.  As  the  final 
judgment  was  in  accordance  with  the  ruling  of  the  court 
upon  the  demurrer,  and  such  judgment  is  contrary  to 
the  many  decisions  of  this  court,  above  cited,  it  follows 
that  it  was  contrary  to  law,  and  must  be  reversed. 

The  judgment  of  the  lower  court  is  reversed,  and  it 
is  hereby  ordered  that  a  peremptory  writ  issue  from  this. 
court  to  th^  respondent,  directing  and  commanding  him 
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to  do  and  perform  the  acts  and  things  prayed  by  the 
relator  in  the  petition  in  this  cause. 

McAtee,  J.,  not  sitting;  all  of  the  other  Justices  con- 
•curring. 


R.  F.  Caffrey,  County  Clerks  v.  H.  Overholser. 

(Filed  Feb.  U.  1899.) 

1.  Appbai/— lJ«ceptio»M— Krror.  Exceptions  need  not  be  taken  In  the 
trial  court  to  enable  this  court  to  review  and  correct  errors  that 
are  apparent  upon  the  Judsrment  roll  or  record  proper.  Where  an 
error  in  a  judgment  appears  upon  the  record  proper,  this  court  will 
consider  and  correct  the  same,  althou^^h  no  exception  was  taken 
thereto  in  the  trial  court. 

2.  ExcBSSiYK  T  XX  ATtou— In  function.  Although  a  property  owner  may 
maintain  injunction  against  a  tax  imposed  upon  his  property  by 
reason  of  the  action  of  a  board  of  equalization  in  Increasincr  the 
valuation  of  such  property  beyond  its  actual  value,  he  cannot  main- 
tain injunction  to  restrain  a  county  clerk  from  spreading  upon  the 
tax  rolls  of  a  county  the  Increase  of  valuation  ordered  by  such 
board  of  equalization  upon  property  not  owned  by  him  or  In  which 
he  has  no  interest. 

(Syllabus  by  the  Court.) 

Error  from  the  District  Court  of  Oklahoma  County;  before 
James  R,  Keaton,  District  Judge, 

Harper  8.  Cunningham,  Attorney  General,  for  plaintiff 
in  error. 

Action  by  H.  Overholser  against  Richard  F.  Caffrey, 
county  clerk  of  Oklahoma  county,  by  injunction,  to  re- 
strain said  clerk  from  spreading  upon  the  tax  rolls  of 
«aid  county  the  increase  of  valuations  of  property  in 
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said  county,  ordered  by  the  territorial  board  of  equaliza- 
tion for  the  year  1897.  From  a  decree  for  plaintiff,  de- 
fendant appeals.    Reversed. 

Opinion  of  tlie  court  by 

Tarsney,  J.:  The  assignments  of  error  in  the  record 
presented  for  consideration  are  (1)  that  the  court  erred 
in  overruling  plaintiff  in  error's  demurrer  to  defendant 
in  enw's  petition  in  the  cause;  (2)  that  the  judgment 
and  decree  are  contrary  to  law. 

No  exception  was  taJ^en  in  the  court  below  to  the 
action  of  the  court  in  overruling  the  demurrer  to  the  pe- 
tition in  the  cause.  The  defendajit  not  having  answered 
thereto,  decree  w-as  entered  for  the  plaintiff  as  prayed. 
No  exception  was  taken  to  the  judgment,  or  preserved 
in  the  record.  The  case  is  here  upon  a  transcript  of 
the  record  containing  the  petition,  demuri-er  thereto, 
order  overruling  the  demurrer,  and  final  judgment. 
These  constitute  the  judgment  roll  or  record  proper  in 
the  cause.  Following  the  ruling  and  decision  in  Terri- 
tory V.  Caffrey  decided  at  this  term  (preceding  opinion^) 
we  hold  that  exceptions  are  not  necessary  to  enable  this 
court  to  review  and  correct  errors  that  are  apparent  upon 
the  judgment  roll  or  record  proper;  that,  where  an  error 
in  a  judgment  appears  on  the  face  of  the  record  proper, 
this  court  will  consider  and  correct  the  same  although 
no  exception  was  taken  thereto  in  the  trial  court. 

Upon  the  authority  of  Wallace  v.  Bullen,  6  Okla.  17,  52 
Pac.  954,  and  the  numerous  cases  determined  by  this 
court  in  accordance  therewith,  we  must  hold  that  the 
petition  in  this  case  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action  against  the  defendant,  and 
that  the  court  erred  in  overruling  the  demurrer  thereto. 
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While  the  plaintiff  alleged  in  his  petition  that  hiB  prop- 
erty for  the  year  1897  was  returned  for  taxation  to  the 
asBessor  at  its  full  value,  and  while  we  have  repeatedly 
held  that  a  property  owner  who  has  returned  his  prop- 
erty for  taxation  at  its  full  value  may  maintain  injunc- 
tion against  any  tax  imposed  thereon  by  reason  of  the 
a-ction  of  any  bo^rd  of  equalization  increasdng  the  val- 
uation of  such  property  beyond  its  actual  cash  value, 
yet  this  gives  no  warrant  or  authority  to  such  taxpayer 
to  maintain  proceedings  by  injunction  against  the 
county  clerk  to  restrain  him  from  spreading  upon  the 
tax  rolls  of  the  county  the  increase  of  valuation  ordered 
by  such  board  of  equalization,  as  it  might  be  that  all 
the  other  property  in  the  county,  save  that  of  such  tax- 
payer, might  not,  even  with  such  increase,  be  assessed 
at  its  true  value.  The  decree  in  this  case  restrained  the 
defendant  from  spreading  upon  the  tax  rolls  against  any 
of  the  property  therein  listed  the  increase  ordered  by 
the  board,  and  therefore  such  decree  was,  upon  its  face, 
contrary  to  law.  The  judgment  of  the  court  below  is 
reversed,  and  cause  remanded,  with  instructions  to  over- 
rule the  demurrer,  and  proceed  in  conformity  herewith. 
McAtee,  J.,  not  sitting;  all  of  the  other  Justices  con- 
curring. 
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Board  op  Commissioners  of  Cfster  County  v.  Robert 

G.  Moon. 

(Filed  Feb.  U,  1899.) 

1.  ArvmAJj—Brief^InsufJlciencif  of.  A  brief  discussing  simply  abstract 
questions  of  law,  without  oalllnflr  the  attention  of  the  court  to 
any  specific  ruling  or  error  committed  by  the  trial  court,  is 
Insufficient. 

2.  Sams— Dii^v  of  Courmel.  It  is  the  duty  of  counsel  bringing  cases  to 
this  court  to  comply  with  the  rules  of  the  court,  and,  upon  failure 
so  to  do,  this  court  will  dismiss  such  cases. 

3.  CABn-'M.AD'B—Whai  Must  Afflrmativelv  Appear.  In  order  that  a  case 
may  be  reiewed  in  this  court  the  case-made  must  show  that  a 
judgment  or  final  order  was  rendered  by  the  trial  court,  and  this 
must  affirmatively  appear  in  the  case-made,  and  a  mere  state- 
ment to  that  effect  in  the  certificate  of  the  judge  is  not  sufticient. 

4.  JtTDOMSNT— Toid— 3rot  Rctflcioed.  A  judgment  is  a  fixed  and  ultimate 
determination  of  the  rights  of  the  parties  in  an  action.    A  judg- 

•       ment  for  the  recovery  of  money  must  state  the  amount  for  which 

it  was  rendered;    and   hence   a  judgment  rendered   for 

dollars,   and  costs,   taxed  at  dollars,   is  absolutely  void, 

and  cannot  be  reviewed  in  this  court. 
(Syllabus  by  the  Court.) 

Error  from  the  District  Court  of  Canadian  County:  before 
John  C.  Tarsneij,  District  Judge. 

John  F.  Stone,  for  plaintiff  in  error. 

John  I.  Dille.  H.  A.  Smith,  C.  0.  Blake  and  E.  E.  BlakCy 
for  defendant  in  error. 

Action  between  the  board  of  commissioners  of  Custer 
connty  and  Robert  G.  Moon.  From  the  judgment,  the 
county  commissioners  bring  error.    Dismissed. 
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Opinion  of  the  court  by 

Hainbr,  J.:  ThiB  caee  comee  here  on  an  appeal  from 
the  district  court  of  Canadian  county,  on  what  purports 
to  be  a  ease-made.  The  defendant  in  error  objects  to 
the  consideration  of  this  cause  in  this  court,  for  the  fol- 
lowing reasons:  (1)  That  the  brief  filed  by  the  plaintiff 
in  error  is  indefinite,  and  points  to  no  portion  of  the 
record,  and  no  specific  error  is  alleged  to  be  shown 
thereby.  (2)  That  the  pages  of  the  record  are  not  num- 
bered. (3)  That  the  case-made  attached  *o  the  plaintiff's 
petition  in  error  contains  no  statement  or  recital  from 
which  it  could  be  inferred  that  all  the  pleadings  and  pro- 
ceedings in  the  cause  are  shown  therein. 

Rule  4  of  this  court  (5  Okla.  t.)  provides:  "Counsel 
shall  file  ten  printed  briefs  in  each  case;  six  copies  for 
the  court,  and  four  for  the  repcw^er  and  librarian.  The 
briefs  must  refer  specifically  to  the  page  of  the  record 
which  counsel  desire  to  have  examinied.'' 

Counsel  for  plaintiff  in  error  has  filed  a  brief  as  at- 
torney for  the  counties  of  Custer,  D,  Day,  Roger  Mills, 
and  Washita.  In  his  brief,  coumel  for  the  appellant  dis- 
cusses, in  a  very  able  and  elaborate  manner,  the  powers 
of  the  boards  of  county  commissioners  to  incur  indebted- 
ness in  thesie  counties,  the  purposes  for  which  such  in- 
debtedness may  be  created,  and  the  federal  limitation  im- 
posed upon  the  municipalities  as  to  the  amount  of  the  in- 
debtedness which  they  may  incur.  A  brief  discussing 
simply  abstract  questions  of  law,  without  calling  the  at- 
tention of  the  court  to  any  specific  ruling  or  error  com- 
mitted by  the  trial  court,  is  insufficient. 

The  second  objection  is  that  the  pages  of  the  record  are 
not  numbered.    Rule  3  of  this  court  (5  Okla  v.)  provides: 
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''OoimBe]  for  appellant  or  plaintiff  in  errw  shall  number 
the  pe^^es  of  the  petition  in  error,  and  the  record,  before 
filing  the  flame."  The  record  in  this  case  appears  to  be  a 
very  volnminous  document,  but  it  fails  to  show  that  the 
petition  in  error  is  numbered,  or  even  filed  in  this  court; 
nor  are  the  pages  of  the  record  numbered.  It  is  the  duty 
of  counsel  bringing  cases  to  this  court  to  comply  with  the 
rules  of  the  court,  and,  upon  failure  so  to  do,  this  court 
will  dismiss  such  cases. 

The  third  objection  is  that  the  case-made  attached 
to  the  plaintiff's  petition  in  error  contains  no  statement 
iir  recital  from  which  it  could  be  inferred  that  all  the 
pleadings  and  proceedings  in  the  cause  are  shown  therein. 
Upon  a  careful  examination  of  the  entire  record,  we  are 
unable  to  find  that  the  court  rendered  a  judgment  in  the 
said  cause,  and  there  is  no  statement  or  recital  in  the 
case-made  that  a  judgment  was  rendered.  In  order  that 
a  case  may  be  reviewed  in  this  court,  the  case-made  must 
show  that  a  judgment  or  final  order  was  rendered  by  the 
trial  court,  and  this  must  affirmatively  appear  in  the  case- 
made,  and  a  mere  statement  to  that  effect  in  the  certi- 
ficate of  the  judge  is  insufficient. 

In  the  case  of  Oardenhire  v.  Burdick,  7  Okla,  212,  54 
Pac.  483,  the  court  decided  that  a  case-made  which  fails- 
to  contain  a  copy  of  the  judgment  or  final  order  of  the 
trial  court  presents  no  question  to  this  court  for  review. 

In  Sproat  v.  Durland,  7  Okla,  230,  54  Pae.  458,  Chief 
Jostice  BuTford,  speaking  for  the  court,  said:  "It  has 
frequently  been  held  by  appellate  courts  that  the  form  of 
a  judgment  is  not  to  be  treated  as  fatal,  if  it  appears  that 
it  was  intended  to  be  a  judgment,  and  it  can  be  deter- 
mined whom  the  judgment  was  in  favor  of,  and  whom 
against,  and  what  the  court  ordered  or  decreed  should  be 
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done,  together  with  the  amount  of  recovery,  if  there  was 
a  money  judgment." 

It  appears  from  the  record  that  there  is  a  copy  of  what 
purports  to  be  a  journal  entry  in  the  case-made,  which  re- 
cites as  follows:  **It  is  therefore  ordt^red,  coneidered, 
and  adjudged  that  plaintiff  have  and  recover  of  and  from 

the  defendants  the  sum  of dollars,  and  his  costs  in 

this  behalf  laid  out  and  expended,  taxed  at dollars, 

to  which  judgment  the  defendants  excepted." 

The  petition  in  error  alleges  that  the  defendant  in  error 
recovered  a  judgment  agains>t  the  plaintiff  in  error  in  a 
<iertain  action  then  pending  in  the  district  court  of  Cana- 
dian county,  but  fails  to  state  what  that  judgment  was, 
or  the  amount  thereof.  This  was  an  action  upon  county 
warrants,  and  hence  for  the  recovery  of  a  money  judg- 
ment. A  judgment  is  a  fixed  and  ultimate  determination 
of  the  rights  of  the  parties  in  an  action.  A  judgment  for 
the  recovery  of  money  must  state  the  amount  for  which 
it  was  rendered,  and  hence  a  judgment  rend^'ed  for 
dollars,  and  costs,  taxed  at dollars,  is  abso- 
lutely void,  and  cannot  be  reviewed  in  this  court.  (School 
Directors  v.  Newman,  47  111.  App.  3C4;  Giddings  v.  Giddinga, 
70  Iowa,  486,  30  N.  W.  869;  Riggksworth  v.  Reed,  1  Iowa, 
19;  Nichols  v.  Stewart,  21  111.  106.) 

For  the  reasons  herein  stated,  the  petition  in  error  must 
be,  and  the  same  is  hereby,  disrmiseed. 

Tarsney,  J.,  having  presided  in  tjie  court  below  and 
Burford,  C.  J.,  having  been  of  counsel,  not  sitting;  all  of 
the  other  Justices  concurring. 
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Board  of  Comrs.  Day  Co.  v.  Hubble. 


Board  op     Commissioners     op    Day  County  v.  P.  M. 

Hubble. 

(Filed  Feb.  11,  1899.) 

1.  Cabs-Mads— JS^IefMiOfi  of  Time,  An  order  extending  the  time  to 
serve  a  case-made  must  be  made  before  the  expiration  of  the 
statutory  time  for  service  in  the  first  instance,  or  before  the 
extension  of  time  allowed  by  the  court  or  Judge  has  elapsed. 

2.  Sams— Order  Ewtending  Void,  WJien.  The  district  court  or  Judge  has 
no  power  or  authority  to  ma  Ice  an  order  extending  the  time  for 
settling  and  serving  a  case-made  after  the  extension  of  time 
originally  allowed  has  elapsed,  and  any  order  of  extension  after 
th«  expiration  of  such  original  order  is  absolutely  void. 

S.    BAMM—Bervice— Certificate.    Where    it    affirmatively   appears    in    the 
record    that    the    case-made    was    not    served    in    due    time,    the 
certificate  of  the  trial  Judge  to  the  case-made  that  it  was  "duly 
served  in  due  time"  is  not  sufficient. 
(Syllabus  by  the  Court.) 

Error  from  the  District  Court  of  Canadian  County;  before 
John  C.  Tarsney,  District  Judge. 

John  F.  Stone,  for  plaintiff  in  error. 

0.  0.  Blake  and  E.  E.  BlakCy  for  defendant  in  error. 

Action  by  F.  M.  Hnbble  against  the  board  of  county 
comnussioners  of  Day  county.  Judgment  for  plaintiff. 
Defendant  brings  error.    Dismissed. 

Opinion  of  the  court  by 

Haixeb  J.:  This  case  comes  *here  on  appeal  from  the 
district  court  of  Canadian  county,  on  what  purports  to 
be  a  case-made.    The  defendant  in  error  challenges  the 
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jurifldictian  of  this  court  to  consider  thift  case,  for  the 
reason  that  the  case-made  wa«  not  served  in  time.  It 
appears  from  the  record  in  this  case  that  on  the  23d  day 
of  April,  1898,  the  defendant  in  error  recovered  judg 
ment'Upon  a  number  of  county  warrants,  against  the 
t>oard  of  county  commissioners  of  Day  county,  plaintilf 
in  error,  for  the  sum  of  15,146-85  and  costs  of  the  action. 
The  record  further  shows  that,  at  the  time  the  judgment 
was  rendered,  namely,  on  the  23d  day  of  April,  1898,  the 
defendant's  motion  for  a  new  trial  was  considered,  and 
overruled  by  the  eou-rt.  To  which  judgment  and  ruling 
of  the  eourt  the  defendant  at  the  time  excepted,  and  wa* 
given  60  days  in  which  to  make  and  serve  a  case-made. 
It  further  appears  from  the  record  that,  on  the  20th  day 
of  July,  1898,  upon  application  of  theplaintiff  in  error,  an 
extension  of  time  forSO  days  was  igran ted  for  making  and 
serving  a  case-made.  The  record  further  shows  that  the 
case-made  was  served  upon  the  counsel  for  defendant  in 
error  on  the  4th  day  of  August,  1898,  and  the  case-made 
was  not  settled  and  signed  by  the  district  judge  until 
the  6th  day  of  August,  1898.  Hence,  the  record  in  this 
caise  shows  that  the  order  of  July  20,  1898,  allowing  ex- 
tension of  time  to  make  and  serve  the  case-made,  was 
not  made  by  the  judge  of  the  district  eourt  until  88  days 
after  the  original  order  of  the  court  was  made  fixing 
and  extending  the  time  in  which  the  case-made  should 
be  served.  It  is  therefore  a  nullity.  An  order  extending 
the  time  to  serve  a  case-made  must  be  made  before  the 
expiration  of  the  statutory  time  for  service  in  the  first 
instance,  or  before  the  extension  of  time  allowed  by  the 
court  or  judge  has  elapsed.  The  district  court  or  judge  has 
no  power  or  authority  to  make  an  order  extending  the 
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time  for  settling  and  serving  a  case-made  after  the  exten- 
eionofthetimeoriginallyallowed  has  elapsed  and  any  or- 
der of  extension  after  the  expiration' ofsuch  original  order 
is  absolutely  void.  (Abel  v,  Blair,  3  Okla.  399,  41  Pac.  342; 
Poison  V.  PurceUy  4  Okla.  93,  46  Pac.  578;  Sigman  v,  PoolCy 
5  Okla.  677,  49  Pac.  944.) 

Where  it  affirmatively  appears  in  the  record  that  the 
case  was  not  served  upon  the  defendant  in  error  or  his 
counsel  within  the  time  fixed  by  the  court  in  its  original 
order,  and  after  the  time  for  serving  the  case  had 
elapsed,  the  certificate  of  the  trial  judge  to  the  case- 
made  that  it  was  "duly  served  in  due  time''  is  not  suffi- 
cient. A  certificate  of  the  judge  to  the  case^made  im- 
ports verity  of  the  preceding  statements,  but  nothing 
more.  (Broum  v.  Johnsony  14  Kan.  377.) 

In  Gimbel  v.  Turner,  36  Kan.  679,  14  Pac.  255,  it  was 
held  that  the  certificate  of  the  judge  that  the  case  was 
"duly  served"  will  not  overcome  a  specific  recital  in  the 
record  lowing  that  the  case  was  not  served  in  due  time. 
For  the  reasons  herein  stated,  this  court  has  no  juris- 
diction to  review  the  case,  and  the  petition  in  error  is 
therefore  dismissed. 

Tarsney,  J.,  having  presided  in  the  crourt  below,  not 
sitting;  all  of  the  other  Justices  concurring. 
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Board  of  Commissioners  op  Washita  County  v.  Joel 
R.  Burrow. 

(Filed  Feb.  U,  1899.) 

1.    Casb-Madb— /n««/;tc<fnf.    The   record   examined   in    this   case,   and 
held  to  be  insufficient  to  constitute  a  legral  case-made. 

1    Same— Rtfle  Followed,    This  case  comes  clearly  within  the  rule  laid 
down  in  the  case    of    Board    v.    Moon,    this    volume,    p.     206    and 
Board  v.  Wright,    Id.  190,  and  authorities  there  cited. 
(Syllabus  by  the  Court.) 

Error  from  the  District  Court  of  Canadian  County;  before 
John  O,  Tarsney^  District  Judge. 

John  F.  Btone,  for  plaintiff  in  error. 

L.  O.  Uhl  and  Oeorge  P.  Uhlf  for  defendant  in  error. 

Action  by  Joel  B.  Burrow  against  the  board  of  (K)m- 
missioners  of  Wa«hita  county.  Judgment  for  plaintiff. 
Defendant  brings  error.    Dismissed. 

Opinion  of  the  court  by 

Hainer,  J.:  This  case  comes  here  on  appeal  from  the 
dietrict  court  of  Canadian  county  on  a  case-made.  The 
record  is  wholly  insufficient  to  present  such  a  case-made 
as  will  enable  this  court  to  review  the  errors  assigned 
by  the  plaintiff  in  error.  The  case  cannot  be  considered 
by  this  court,  for  the  following  reasons:  (1)  It  does  not 
appear  that  the  petition  in  error  was  ever  filed  in  this 
court.  (2)  The  pages  of  the  petition  in  error  and  the  rec- 
ord are  not  numbered,  as  required  by  the  rules  of  this 
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court.  (3)  It  does  not  affirmatively  appear  from  the  case^ 
made  that  a  judgment  was  rendered  in  the  court  below. 
There  appears  to  be  what  purports  to  be  a  copy 
of  the  journal  entry  in  this  record,  but  there  is  no  state- 
ment or  recital  that  it  is  the  judgment  and  journal  entry 
in  said  case;  neither  does  it  show  that  it  was  ever  filed. 
There  also  appears  to  be  in  the  record,  preceding  this 
journal  entry,  a  motion  for  a  new  trial;  but  the  case- 
made  fails  to  show  that  this  motion  was  considered  and 
passed  ui>on  by  the  court,  and  no  exceptions  appear  to 
have  been  preserved  therein.  (4)  The  case-made  also  fails 
to  show  that  it  contains  all  the  evidence  introduced 
upon  the  trial  of  said  cause.  Hence,  this  case  comes 
clearly  within  the  rule  laid  down  in  the  case  of  Board 
V.  Moan,  this  volume,  p.  205,  and  Broad  v.  Wright,  Id.  190. 
For  the  reasons  herein  stated,  the  petition  in  error  must 
be,  and  the  same  is  hereby,  dismissed. 

Tarsney,  J.,  having  presided  in  the  court  below,  not 
sitting;  all  of  the  other  Justices  concurring. 


Board  of  Commissioners  op  Custer  County  v.  Gustavus 

De  Lana. 

(Filed  Feb.  11,  1899.) 

L  MvmcTPALJTiKB—Oflllcerg—OhHffatioM,  The  law  presumes  that,  when 
the  officers  of  a  municipality  issue  their  obligations,  such  obliga- 
tions are  issued  for  lawful  corporate  purposes,  and  that  they  acted 
within  the  scope  of  their  powers. 

1  MtTNiciPAi.  IsvBBTmDKmsB  —  Limitation  —  Burden  of  Proof.  Where  a 
municipality  s^eks  to  avoid  the  payment  of  its  obligations  on  the 
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ground  that  at  the  time  the  debts  were  incurred  and  the  obll- 
Sations  issued,  the  municipality  was  indebted  beyond  the  federal 
limit,  the  burden  of  proof  Is  upon  the  municipality  to  establisli 
such  facts. 


CabK'Made— Appeal— Review.  Where  it  appears  from  the  Issues 
joined  in  the  case  that  the  greneral  findings  of  the  court  and  the 
conclusions  of  law  thereon  depended  upon  the  evidence  introduced 
upon  the  trial  of  the  cause,  and  the  case-made  fails  to  show  that 
It  contains  all  the  evidence  introduced  and  ofFered,  we  cannot  say 
that  the  court  committed  prejudicial  error  in  its  findings  of  fact 
and  conclusions  of  law  thereon. 


Samv— Rii{0  Followed.    The  record  in  this  case  examined,  and  held, 
that  this  case  comes  clearly  within  the  rule  laid  down  in  the  case 
of  Board  v.  Huhhle,  this  volume,  p.  169,  and  Board  v.  Wright,  this 
volume,  p.  190,  and  authorities  there  cited. 
(Syllabua  by  the  Court.) 


Error  froni  the  District  Court  of  Canadian  County;  before 
John  C,  Tarsney,  District  Judge. 

John  F,  Stone,  for  plaintrff  in  error. 

John  I.  DillCy  C.  0.  Blake  and  E.  E.  Blake,  for  defendant 
in  error. 

Action  by  Gustavus  De  Lana  against  the  board  of 
county  commisMoners  of  Custer  county.  Judgment  for 
plaintiff.    Defendant  brings  error.    Affirmed. 

Opinion  of  the  court  by 

Hainbr,  J. :  This  was  an  action  brought  in  the  district 
court  of  Custer  county  by  the  defendant  in  error,  plain- 
tiff in  the  court  below,  against  the  board  of  county  com- 
misBioners  of  Custer  county,  to  recover  a  judgment 
against  said  county  for  the  sum  of  f  1,200,  and  interest 
thereon  on  certain  county  warrants.  The  county  pleaded 
as  a  defense  to  the  action  that  it  was  indebted  beyond 
the  federal  limit  at  the  time  the  indebtedness  was  in- 
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curred  and  warrants  were  issned.  To  the  answer  of  the 
defendant,  the  plaintiff  filed  a  reply .  containing  a  gen- 
eral denial.  Upon  the  issues  thus  joined,  the  case  was 
tried  by  the  court  on  change  of  venue  in  Canadian  county 
by  agreement  of  the  parties.  It  appears  from  the  rec- 
ord that  judgment  was  rendered  in  favor  of  the  plain- 
tiff and  against  the  defendant  for  the  sum  of  f 935.22  and 
costs  of  the  action.  To  which  ruling  of  the  court,  the 
defendant  duly  excepted.  A  motion  for  a  new  trial  was 
considered  filed,  and  overruled  by  the  court,  to  which 
ruling  the  defendant  excepted  at  the  time,  and  brings 
the  cause  here  on  a  case-made  to  be  reviewed  by  this 
court. 

It  i«  a  well  settled  principle  of  law  in  this  class  of 
cases  that  it  is  presumed  that,  where  the  officers  of 
a  municipality  issue  their  obligations,  such  obligations 
are  issued  for  lawful  corporate  purposes,  and  that  they 
acted  clearly  within  the  scope  of  their  powers.  It  is 
also  a  well-settled  principle  of  law  governing  this  class 
of  cases  that  where  a  municipality  seeks  to  avoid  the  pay- 
ment of  its  obligations  on  the.  ground  that,  at  the  time 
the  debts  were  incurred  and  the  obligations  issued,  the 
municipality  was  indebted  beyond  the  constitutional  or 
federal  limit,  the  burden  of  proof  is  upon  the  municipal- 
ity to  establish  such  facts.  Hence,  upon  the  issues  thus 
joined  in  this  case,  the  general  findings  of  the  court  and 
conclumons  of  law  thereon  depended  upon  the  evidence 
introduced  upon  the  trial  of  the  cause;  and,  as  the  case- 
made  fails  to  show  that  it  contains  all  the  evidence  in- 
troduced and  offered  upon  the  trial  of  the  cause,  we  can- 
not say,  in  the  absence  of  a  complete  record,  that  the 
court  committed  prejudicial  error  in  its  findings  of  fact 
and  conclusions  of  law  thereon.    In  other  words,  we  are 
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unable  to  review  the  errors  assigned  by  the  plaintiff  in 
error  in  this  court. 

This  case  comes  clearly  within  the  rule  laid  down  in 
the  case  of  Board  v.  Hubble^  this  volume,  p.  169,  56  Pac. 
1058,  and  authorities  there  cited.  The  judgment  of  the 
district  court  is  therefore  affirmed. 

Tamney,  J.,  having  presided  in  the  court  below,  and 
Burford,  C.  J.,  having  been  of  counsel,  not  sitting;  all  of 
the  other  Jusrtices  concurring. 


Isaac  LowE^^STEIN  v.  M.  E.  Young 

(Filed  Feb.  11.  1899.) 

L  Probatb  Court  —  Judgment  —  Lien  on  Real  Estate  —  How  Created.  On 
February  14,  1893,  the  plaintiff  recovered  Juderment  asrainst  the 
defendant  in  error  In  the  probate  court  of  Liogan  county  for  $12L 
On  February  18,  1893,  he  filed  in  the  office  of  the  district  clerk  of 
Oklahoma  county  a  transcript  of  said  Judgment,  and  it  was  duY 
entered  on  the  Judflrment  and  execution  dockets  of  the  said  court 
On  March  14,  1893,  execution  was  issued  by  the  clerk  of  the  district 
court  of  Oklahoma  county  upon  said  Judgment,  and  levied  upon  the 
land  of  defendant  in  error,  who  was  a  married  woman.  The  lots 
were  advertised  to  be  sold,  when,  on  April  14,  1893,  this  suit  was 
brought,  and  further  proceedings  on  the  execution  enjoined.  Held, 
that  the  probate  court  had  at  the  time  concurrent  Jurisdiction  with 
the  district  court,  and  was  a  court  of  record,  and  the  plaintiff  had 
a  .right  to  have  his  Judgment  recorded  and  entered  in  the  Judgment 
docket  of  the  clerks  office  of  any  county  in  the  Territory;  that 
said  Judgment,  so  entered,  became  a  lien  on  all  real  estate  situated 
In  the  county  where  the  Judgment  was  so  filed;  and  that,  the 
Judgment  having  been  so  filed,  the  plaintiff  was  entitled  to  all  the 
benefits  of  the  Code  of  Civil  Procedure  which  he  would  have  had 
upon  a  Judgment  rendered  in  the  district  court  of  the  county  in 
which  the  transcript  of  Judgment  was  so  filed,  including  "procedure 
both  before  and  after  Judgment,"  a  part  of  which  was  the  right 
of  execution,  together  with  the  procedure  under  Code  Civ.  Proc. 
art  26,  title  "Executions."    (Statutes  1890,  p.  861.) 

2.  Same:— Act  of  J89S  Confirmatory  of  Jurisdiction.  The  article  "Regulat- 
ing Liens  of  Jud^rments  Rendered  in  Probate  Court,"  which  was 
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passed  by  the  le^slature  of  Oklahoma  and  approved  March  1, 
1898,  found  upon  pa^es  1190  and  1191  of  the  Statutes  of  1893,  is 
*  confirmatory  of  the  juHsdiction  as  described  in  the  first  head  of 
the  syllabus,  and  was  intended  to  complete,  and  not  to  limit,  the 
jurisdiction  of  the  probate  court,  and  the  right  of  the  plaint! ft  to 
have  execution  upon  a  transcript  of  judgment  filed  in  the  clerk's 
ofTice  of  the  district  court  of  any  county  in  the  Territory  from  a^ 
Judgment  of  any  probate  court  in  the  Territory. 

3.  Statutb— Jfi*prin*— ^rror  Corrected.  The  word  "hereafter,"  In  the 
first  line  of  section  2,  p.  1190,  of  Addenda  to  the  Statutes  of  1893, 
relating  to  judgments,  is  a  misprint,  and  the  statute  should  read 
"heretofore;"  the  latter  having  been  the  word  used  in  the  engrossed 
bill  as  it  passed  the  legislature  and  was  approved  and  became 
a  law. 
(Syllabus  by  the  Court.) 

Error  from  the  District  Court  of  Oklahoma  County;  before 
James  R.  Keaton,  District  Judge. 

J.  L.  Brown,  for  plaintiff  in  error. 

Thos,  F.  McMechan,  for  defendant  in  error. 

Action  by  M.  E.  Young  against  Isaac  Lowenstein. 
Judgment  for  plaintiff.  Defendant  brings  error.  Re- 
vei-sed. 

STATEMENT  OP  THE  CASE. 

This  action  was  begun  by  M.  E.  Young,  the  defendant 
in  error,  upon  April  14, 1893,  by  the  filing  of  a  petition  in 
the  district  court  of  Oklahoma  county,  making  the 
sheriff  of  that  county  defendant,  and  charging  that  he 
had  levied  an  execution  in  favor  of  Lowenstein  upon  lots 
of  land  in  Oklahoma  City  belonging  to  her,  and  that  he 
was  about  to  sell  them,  and  alleging  (1)  that  the  lots  were 
her  homestead,  and  as  such  exempt  from  execution;  and 
(2)  that  the  judgment  was  rendered  in  the  probate  court 
of  l^gan  county,  and  that  no  execution  had  been  issued 
from  the  probate  court,  and  that  the  execution  issued  by 


Digitized  by 


Google 


518         SUPREME  COURT  OF  OKLAHOMA. 

Loweiuiteln  v.  Younff. 

the  clerk  of  the  district  caurt  of  Oklahoma  county  waa 
improvidently  iseoed.  A  temporary  injunction  was 
granted.  The  sheriff  returmed  the  execution  as  he  was 
enjoined  to  do,  and,  dying  soon  thereafter,  Lowenstein 
was  substituted  as  defendant.  The  defendant  answered, 
denying  the  allegations  of  the  petition,  and  praying  for  a 
new  execution;  and  the  cause  was  thereaiter,  upon  the 
issues  made,  referred,  and  findings  of  fact  and  conclusi(ms 
<jft  law  made  by  the  referee.  Motions  were  thereupon 
made  by  the  plaintiff  for  judgment  as  recommended  by 
the  referee,  and  by  the  defendant  to  set  aside  the  recom- 
mendations of  the  referee,  and  for  judgment  in  his  favor 
upon  the  findings  of  fact.  The  facts  found  by  the  referee 
were  agreed  to  as  correct,  and  the  matter  submitted  to 
the  court  below  upon  the  pleadings  and  facts  so  found. 
The  material  facts,  as  found  by  the  referee,  were  as  fol- 
lows: (1)  On  February  14,  1893,  Lowenstein  recovered 
judgment  against  M.  E.  Young  in  the  probate  court  of 
Logan  county,  Oklahoma,  for  tl21,  which  is  still  unsatis- 
fied. (2)  On  February  18,  1893,  Lowenstein  filed  in  the 
office  of  the  district  court  of  Oklahoma  county  a  tran- 
script of  said  judgment,  and  it  was  duly  entered  on  the 
judgment  and  execution  dockets  of  the  said  district  court. 
(3)  On  March  14,  1893,  execution  was  issued  by  the 
clerk  of  the  district  court  of  Oklahoma  county  on  said 
judgment  and  was  levied  on  the  lots  of  M.  E.  Young,  and 
they  were  advertised  to  be  sold  thereunder,  when,  on 
April  14,  1893,  this  suit  was  brought,  and  further  pro- 
ceedings on  the  execution  enjoined.  (4)  That  plaintiff 
was,  at  the  time  said  judgment  was  rendered  and  the  exe- 
cution levied,  a  married  woman.  Her  husband  had  and 
owned  in  Oklahoma  City  a  home,  where  they  reside.    The 
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title  to  the  lots  levied  'on  was  in  plaintiff's  name,  and  sbe 
had  never  lived  on  ©aid  lots.  As  conclusions  of  law,  the 
referee  found  (1)  That,  under  the  fact©  found,  the  lots 
levied  upon  were  not  exempt  to  the  plaintiff,  as  a  home- 
stead, from  levy  and  sale.  (2)  That  the  clerk  of  the  dis- 
trict court  had  no  power  to  issue  execution  on  a  tran- 
script of  a  judgment  from  the  probate  court  of  another 
county;  that  the  act  of  the  second  legislative  assembly 
(Statutes  1893,  Addenda,  p.  1190)  did  not  reach  to  a  case 
where  such  transcript  had  been  so  filed  before  that  act 
was  approved,  (March  7,  1893,)  although  the  execution 
was  issued  after  its  approval.  On  that  ground  he  recom- 
mended that  the  injunction  be  made  perpetual,  which 
the  court  ordered.  Motions  for  new  trial  were  made 
before  the  referee,  and  befoie  the  court  below,  overruled, 
and  exceptions  reserved;  and  the  defendant,  Lowenstein, 
brings  the  case  here. 

Opinion  of  the  court  by 

McAteb,  J.:  Upon  the  fir^t  proposition  it  appiared,  as 
admitted  in  the  pleadings  and  in  the  facts  found  by  the 
referee,  that  the  defendant  in  error  was  a  married 
woman;  that  her  husband  owned  a  home  in  Oklahoma 
City,  in  which  they  resided;  that  she  had  never  lived  upon 
the  lots  in  question,  and  no  conditions  were  set  up  upon 
which  the  lots  could  be  claimed  by  her  as  exempt,  as 
being  her  homestead.  Her  claim  of  homestead  was  prop- 
erly excluded.  (McOinnis  v.  Wood,  4  Okla.  499,  47  Pac.  492.) 

The  principal  contention  in  the  cause  is  upon  the  con- 
clusion of  the  court  that  the  plaintiff  in  error  was  not 
entitled  to  execution  upon  a  transcript  of  judgment  filed 
in  the  district  court  of  Oklahoma  county  on  February  IS, 
1893,  on   a  judgment  rendered  in  the  probate  court  of 
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Logan  county  on  February  14,  189S,  at  the  time  the  aaiil 
execution  wa«  is»ued,  to-wit,  March  14,  1893,  and  upon 
which  conclueion  of  law  the  court  permanently  enjoined 
the  proceedings  upon  execution  in  behalf  of  Lowenetein. 
The  probate  court  had  at  the  time  jurisdiction  to  **have 
and  exercise  the  powers  and  jurisdiction  of  justices  of  the 
peace."    (Statutes  1890,  »ec.  1638.) 

But  inasmuch  a»  the  juirisdiction  of  justices  of  the 
peace  was  limited  to  flOO,  and  the  amount  found  to  be 
due  to  the  plaintiff  exceeded  that  sum,  the  jurisdiction 
was  that  which  was  set  forth  in  the  Statutes  of  1890, 
which  provided  that  probate  courts  should  "in  civil  cases 
have  concurrent  jurisdiction  with  the  district  court  in  all 
civil  cases  in  any  sum  not  exceeding  one  thousand  dol- 
lars." (Id.) 

And  it  was  a  court  of  record,  the  Statutes  of  1890,  sec. 
1248,  having  provided,  with  reference  to  jurisdiction  of 
probate  courts,  that  "the  proceedings  of  this  court  are 
construed  in  the  same  manner,  and  with  like  intend- 
ments, as  the  proceedings  of  courts  of  general  juris- 
diction, and  to  its  records,  orders,  judgments  and  decrees, 
there  are  accorded  like  force,  effect  and  legal  presump- 
tions as  to  the  records,  orders,  judgments  and  decrees  ol 
disitrict  courts." 

And  it  was  held  by  the  supreme  court  of  this  Territory 
in  Chandler  v,  Coloord,  1  Okla,  260,  82  Pac.  330,  that  sinc3 
the  probate  court  had  concurrent  jurisdiction  with  the 
district  court,  in  certain  cases,  by  an  act  of  the  territorial 
legislature  which  was  ratified  by  congress,  the  exercise 
of  such  jurisdiction  must  be  determined  by  the  Code  of 
Civil  Procedure,  which  provides  for  the  procedure  both 
before  and  after  judgment.     At  the  time  the  transcript 
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wa«  given  by  the  probate  court  of  Logan  county,  and  filed 
in  the  clerk's  office  of  the  district  court  of  Oklahoma 
county,  (February  18,  1893,)  the  Statute©  of  1890,  which 
were  in  force,  provided  that: 

"Sec.  4634.  It  shall  be  the  duty  of  the  clerk  of  any 
court  of  record  of  this  Territory j^  rendering  any  judgment 
to  make  out  a  certified  copy  thereof,  under  the  seal  of 
such  court,  at  the  request  of  any  i)er8on  interested;  which 
copy  may  be  filed  in  the  office  of  the  clerk  of  any  district 
court  of  this  Territory,  and  when  bo  filed  shall  be  recorded 
and  entered  in  the  judgment  docket  in  the  same  manner 
as  judgments  rendered  in  any  such  court. 

"Sec.  4635.  Such  judgment,  from  the  time  of  filing  the 
copy  aforesaid,  shall  be  a  lien  upon  all  real  estate,  includ- 
ing chattels  real,  of  the  judgment  debtor,  situated  in  the 
county  where  filed,  as  fully  aa  if  judgment  had  been  ren- 
dered thereon.'* 

At  the  time  of  the  proceedings  in  que«tion  these  provis- 
ions of  th[e  fiftatute  were  of  full  and  complete  force  and 
effect,  and  the  judgment  of  the  probate  court  was  there- 
fore rightfully  filed  in  the  office  of  the  clerk  of  the  district 
court  of  Oklahoma  county,  and  rightfully  recorded  and 
entered  in  the  judgment  docket  thereof  "in  tha  same 
manner  and  to  the  same  extent"  as  if  it  had  been  a  judg- 
ment of  that  court, — that  is,  of  the  district  court  of  Okla- 
homa county, — ^ajttd  from  the  moment  of  it«  filing  i1 
became  a  lien  upon  the  real  estate  in  litigation  in  this 
case  just  as  fully  as  if  the  judgment  had  been  originally 
rendered  in  Oklahoma  county.  And,  under  the  conclu- 
sion of  the  court  in  Chandler  v.  Colcord,  the  plaintiff  was 
entitled  to  the  benefit  of  the  "procedure  both  before  and 
after  judgment,"  not  only  as  to  "the  right  of  appeal  to  the 
supreme  court,"  as  is  declared  in  the  syllabus  of  the  opin- 
ion in  Chandler  v,  Colcordy  but  also  to  the  right  of  execu- 
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tion.  Article  25,  sec.  1,  Code  Civil  Procedure,  jwovides 
that  "any  party  in  whose  favor  judgment  has  been  here- 
tofore <H'  shall  hereafter  be  rendered  may,  at  any  time 
within  five  years  after  the  entry  of  judgment,  proceed  to 
enforce  the  same  as  provided  in  this  act."  (Statutes  of 
Oklahoma,  1890,  sec.  4697.) 

The  plaintiff  was  entitled  to  all  of  the  provisions  of 
said  article  25,  title,  "Executions,"  (Statutes  1890,  p.  861) 
under  which  the  proceedingsr  were  taken  in  his  behalf 
herein;  and,  since  the  Statutes  of  1890  provided  that  the 
proceedings  of  the  probate  court  should  be  accorded  like 
force,  effect,  and  legal  presuniption  as  the  records,  orders, 
judgments,  and  decrees  of  the  district  cou-rts,  and  should 
be  regarded  and  construed  with  all  like  intendments  aa 
the  proceedings  of  courts  of  general  jurisdiction,  and  in 
respect  to  the  inatter  in  question  here  the  probate  court 
was  therefore  a  court  of  record,  the  plaintiff  was  autho^ 
ized  and  empowered  to  take  a  certified  copy  of  the  judg- 
ment which  was  rendered  in  his  behalf  in  the  probate 
court  of  Logan  county,  and  it  was  the  duty  of  the  clerk 
of  that  court  to  make  out  a  certified  copy  for  him;  and 
he  had  a  right  to  file  it  with  the  clerk  of  the  district  court 
of  Oklahoma  county,  and  to  have  it  recorded  and  entered 
in  the  judgment  docket  of  that  court,  and  it  became  there- 
upon a  lien  upon  the  real  estate  of  the  defendjint  stand- 
ing in  her  name  in  Oklahoma  county,  as  iK>mpletely  as  'f 
it  had  been  a  judgment  rendered  in  the  district  court  of 
Oklahoma  county,  and  he  waB  therefore  entitled  to  the 
benefit  of  the  execution  which  was  issued  in  his  favor 
after  judgment. 

No  brief  was  filed  for  the  defendant  in  error,  but  it 
appears  to  have  been  argued  that  the  power  to  proceed  aB 
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we  have  indicated  was  not  complete,  and  that,  for  the 
purpose  of  removing  all  doubt  as  to  the  remedy  of  the 
plaintiff  against  the  real  estate  of  his  judgment  debtor,  in 
a  case  in  which  the  copy  of  a  judgment 
of  the  probate  court  from  one  county  was 
filed  in  the  clerljfs  office  of  the  district 
court  of  another  county,  the  act  "regulating  liens  and 
judgments  rendered  in  probate  courts,'*  which  was  passed 
by  the  legislature  of  Oklahoma  and  approved  March  7» 
1893,  and  is  found  upon  pages  1190  and  1191  of  the 
Statutes  of  1893,  was  enacted,  and  that  the  provisions  of 
that  act  relate  to  judgments  thereafter  rendered,  and 
thereafter  filed,  from  probate  courts,  in  the  clerk's  office 
of  the  district  courts  of  this  Territory.  Section  2  of  that 
act  readfi  as  follows: 

"That  all  judgments  hereafter  rendered  by  any  probate 
court  within  the  Territory  of  Oklahoma  shall  cease  to  bt 
a  lien  upon  real  estate  at  the  end  of  sixty  days  after  the 
arproval  of  this  act,  and  until  there  shall  be  an  abstra*.*! 
thereof  certified  and  filed  in  the  office  of  the  clerk  of  the 
district  court,  as  hereinafter  provided.-' 

The  provisions  of  this  act  have  been  examined  hereto- . 
fore,  at  this  term  in  the  case  of  Spencer  v.  Rippe,  7  Okla. 
608,  56  Pac.  1070,  in  which  it  was  found  that,  upon  exam- 
ination of  the  enrolled  bill  in  the  office  of  the  secretary 
of  the  Territory,  the  correct  reading  of  the  statute  is  that 
"all  judgments  heretofore  rendered,"  etc.,  and  that  in^ 
word  "hereafter"  as  printed  in  the  statute  in  lieu  of 
the  word  "heretofore"  is  a  misprint.  The  enrolled  bill, 
containing  the  statute  as  it  was  passed,  is  therefore  the 
law  as  it  is  now  in  force.  And  section  3  of  the  act  provides 
fully  and  expressly  the  methods  of  recovery  which  we 
have  been  here  considering,  and  affirming  to  have  existed 
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before  in  the  Statutes  of  1890,  by  the  filing  of  judgments 
from  probate  courts  in  the  office  of  the  clerks  of  the  dis- 
trict court  of  any  county  in  the  Territory,  and  does  little 
or  nothing  more  to  affect  the  force  of  what  we  have  found 
to  be  plainly  manifest  in  the  Statutes  of  1890. 

We  think  the  effect  of  this  ^fliole  statute  of  addenda, 
approved  March  7,  1893,  that  "no  execution  shall  be 
issued  from  the  probate  court  on  such  Judgment,"  was 
expressly  stated  in  the  Statutes,  of  1890,  which  are  col- 
lated above,  and  in  the  judgment  of  this  court  in  the  case 
of  Chandler  v.  Colcord.  It  was  manifestly  the  intention  of 
the  legislature  to  provide  that  the  judgments  of  the  pro- 
bate courts  should  be  rendered  completely  effective;  and 
it  would  be  an  absurdity  to  construe  the  statutes  which 
have  been  enumerated  above  (either  the  sections  of  the 
Statutes  of  1890,  standing  by  themselves  or  the  addenda 
act  of  March  7,  1893,)  as  having  any  other  meaning  or 
force  than  that  the  plaintiff,  having  procured  a  judgment 
and  pursued  the  provisions  of  the  statute,  should  be 
entitled  to  execution,  and  that,  having  gone  so  far  as  to 
comply  fully  with  the  statute  in  filing  his  judgment  in 
the  district  court,  he  should  not  thereafter  be  deprived  of 
the  benefit  of  the  execution.  The  finding  of  the  district 
court  will  be  reversed,  and  the  cauae  is  remanded,  with 
directions  to  the  court  below  to  dissolve  the  injunction 
and  awarded  to  the  plaintiff  in  error  a  new  execution 
against  the  lands  levied  upon. 

All  of  the  Justices  concurring. 
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Hoffman  et  al.  v.  Board  of  Comrs.  Pawnee  Co. 


Roy  V.  Hoffman   et  al.  v.  Board  of  Commissioners  op 
Pawneei  County. 

(Filed  Feb.  U,  1899.) 

1.  AppEAtr— Time  of  Taking.  Under  section  574  of  our  Civil  Code, 
proceedinsrs  for  reversinir.  vacating  or  modifying  Judgment  or  final 
orders  must  be  commenced  in  the  supreme  court  within  one  year 
after  the  rendition  of  the  Judgment  or  making  of  the  final  order 
which  is  sought  to  be  reviewed  by  this  court,  unless  the  person 
entitled  to  such  proceeding  be  under  disability,  as  provided  in 
said  section. 

X  Samib— A'o  Jurisdiction  After  One  Tear.  Where  more  than  one  year 
has  Intervened  between  the  rendition  of  the  Judgment  or  final 
order  sought  to  be  reviewed  and  the  filing  of  the  petition  in  error 
in  the  supreme  court,  this  court  is  without  Jurisdiction  to  review 
the  Judgment  of  the  court,  and  the  petition  In  error  must  therefore 
be  dismissed. 
(Syllabus  by  the  Court.) 

Urror  from  the  Probate  Court  of  Pawnee  County;  before 
James  P.  Neal,  Probate  Judge. 

John  F.  Stone  and  A.  J.  Biddison,  for  plaintiffs  in  error. 
Eagleion  d  Morphis,  for  defendant  in  error. 

Action  (by  Roy  V.  Hoffman  and  William  Blincoe 
againet  the  board  of  (K>unty  commissioners  of  Pawnee 
county.  Jud^^ent  for  defendant,  and  plaintiffs  bring 
error.     Dismissed. 

Opinion  of  the  court  by 

Hainer,  J.:  This  cause  comes  here  on  appeal  from  the 
probate  court  of  Pawnee  county.  It  appears  from  the 
record  in  this  case  that  the  cause  was  tried  by  the  court 
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without  a  jury,  and  that  the  court  rendered  a  judgment 
in  Baid  cause  on  the  31st  day  of  August,  1897.  It 
further  appears  from  the  record  that  <hi  the  31&t  day  of 
August  a  motion  for  a  new  trial  was  filed  by  the  plam- 
tiff,  which  motion,  on  the  same  day,  was  considered  and 
overruled  by  the  court,  to  which  ruling  of  the  court  the 
plaintiff  duly  excepted  at  the  time,  and  brings  the  case 
here  on  a  case-made  for  review.  It  further  appears  that 
the  case  was  settled  and  signed  by  the  probate  judge 
on  the  5th  day  of  July,  1898.  It  further  appears  that 
the  case  was  not  filed  in  this  court  until  the  30th  day 
of  September,  1898. 

Section  574  of  the  Civil  Code  provides:  "No  proceed- 
ing for  reversing,  vacating  or  modifying  judgments  or 
final  orders  shall  be  commenced  unless  within  one  year 
after  the  rendition  of  the  judgment  or  making  of  the 
final  order  complained  of,  or  in  case  the  person  enti- 
tled to  such  proceeding  be  an  infant,  a  person  of  un- 
sound mind,  or  imprisoned  within  one  year  as  aforesaid, 
exclusive  of  the  time  of  such  disability."  Thus  the  rec- 
ord in  this  case  clearly  shows  that  more  than  one  year 
has  intervened  between  the  rendition  of  the  judgment 
and  the  overruling  of  the  motion  for  a  new  trial  in  the 
probate  court  and  the  filing  of  the  petition  in  error  and 
the  case-made  in  this  court;  hence  this  court  is  without 
jurisdiction  to  review  such  judgment.  The  petition  in 
error  must  th'-refore  be  dismissed. 

All  of  the  Justices  concurring. 


Digitized  by 


Google 


VOL.   VIII.— JANUARY   TERM,    1899.        227 

Vandervoort  v.  Board  of  Comrs.  Pawnee  Co. 


C.  E.  Vandervoort  v.  Board  op  Commissioners  of  Paw- 
neb  County. 

(Filed  Feb.  U,  1899.) 

Pbtitxon  in  Error— TffiM  of  FiUng.  Where  more  than  one  year  has 
intenrened  between  the  rendition  of  the  judgment  and  the  final 
order  sought  to  be  reviewed  and  the  filing  of  the  .peutlon  in 
error  in  the  supreme  court,  this  court  has  no  jurisdiction  to  review 
such  Judgment  or  final  order  unless  the  person  entitled  to  such 
proceeding  be  under  disability,  as  provided  in  section  674  of  our 
avil  Code. 

(Syllabus  by  the  Court.) 

Error  from  the  Probate  Court  of  Pawnee  County;  before 
James  P.  Neal,  Probate  Judge, 

John  F.  SUmej  Oeorge  8.  Oreen  and  A,  J.  BiddUon,  for 
plaintiff  in  error. 

C.  A.  Houston^  W.  L.  Eagleton  and  B.  W.  Morphia  for 
defendant  in  error. 

Action  by  Charles  E.  Vandervoort  against  the  board 
of  county  commissioners  of  Pawnee  county.  Judgment 
for  defendant,  and  plaintiff  brings  errot*.    D*!smissed. 

Opinion  of  the  court  by 

Hainer,  J.:  This  case  is  brought  here  on  appeal  by 
the  plaintiff  in  error  from  the  probate  court  of  Pawnee 
county  on  a  case-made.  The  record  shows  that  the 
judgment  was  rendered  in  the  probate  court  on  the  Slst 
day  of  August,  1897;  that  on  the  eame  day  a  motion  for 
a  new  trial  was  filed  by  the  plaintiff  in  error  (plaintiff 
in  the  court  below)  which  motion  was  considered    and 
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overruled  by  the  court,  to  which  judgment  and  rulings 
of  the  court,  the  plaintiff  duly  excepted,  and  brings  the 
caee  here  to  be  reviewed  by  this  court.  It  further  ap- 
pears from  the  record  that  the  case-made  was  settled  and 
signed  on  July  5,  1898,  end  that  the  petition  in  error 
was  not  filed  in  this  court  until  September  21,  1898. 

Section  574  of  our  Civil  Code  reads  as  follows:  '*No 
proceeding  for  reversing,  vacating  or  modifying  judg- 
ments or  final  orders  shall  be  commenced  unless  within 
one  year  after  the  rendition  of  the  judgment  or  making 
of  the  final  order  complained  of  or  in  case  the  person 
entitled  to  such  proceeding  be  an  infant,  a  pwson  of 
unsound  mind,  or  imprisoned  within  one  year  as  aforesaid 
exclusive  of  the  time  of  such  disability."  Where  more 
than  one  year  has  intervened  between  the  rendition  of 
the  judgment  and  the  final  order  sought  to  be  reviewed 
and  the  filing  of  the  petition  in  the  supreme  court,  thi« 
court  has  no  jurisdiction  to  review  such  judgment  or  final 
order,  unless  the  person  entitled  to  such  proceeding  be 
under  disability,  as  provided  in  section  574  of  our  Civil 
Code.  As  the  record  in  this  case  shows  that  the  judg- 
ment in  the  probate  court  was  rendered  on  the  Slst  day  of 
Auguat,  1897,  and  that  the  motion  for  a  new  trial  was 
overruled  on  the  same  day,  and  the  petition  in  error  was 
not  filed  in  this  court  until  the  21st  day  of  September, 
1898,  this  court  has  no  jurisdiction  to  review  the  case. 
The  rule  laid  down  in  the  case  of  Hoffman  v.  Board 
(preceding  case)  followed.  For  the  reason  herein  stated, 
the  petition  in  error  must  therefore  be  dismissed. 

All  of  the  Justices  concurring. 


Digitized  by 


Google 


VOL.   VIII.— JANUARY   TERM,   1899.        229 

State  Capital  Prlntinflr  Co.  v.  Board  of  Comrs.  Grant  Co. 


State  Capital  Feinting  Co.  v.  Board  of  Commissioners 
OF  Grant  County. 

(Filed  Feb.  11«  1899.) 

Pbobatb  Cowra-^uriidtctUm,  Probate  courts  are  not  vested  with, 
and  cannot  exercise,  sreneral  chancery  Jurisdiction,  but  are  Invested 
with  only  such  limited  equity  jxirisdictlon  as  is  conferred  upon 
them  by  arUcle  16,  ch.  18,  Statutes  1898.  Under  this  limited  juris- 
diction they  have  no  power  to  entertain  actions  to  vacate  and 
annul  judsrments. 

(Syllabus  by  the  Court.) 

Error  from  the  Probate  Court  of  Grant  County;  'before  H. 
H.  Rogers,  Probate  Judge. 

Asp,  Skartel  d  Cottingham,  for  plaintiff  in  error. 

Samuel  Weston,  for  defendant  in  error. 

Action  by  the  board  of  <K>mmi£eioners  of  Grant  county 
against  the  State  Capital  Printing  company  to  vacate  a 
judgment.  Decree  for  plaintiff.  Defendant  brings  error. 
Beversed  and  dismissed. 

Opinion  of  the  court  by 

Tarsney,  J.:  This  is  an  action  begun  in  the  probate 
court  of  Grant  county  to  vacate  and  annul  a  judgment ' 
rendered  in  that  court  in  another  action,  on  the  ground 
that  said  judgment  i«  absolutely  void,  for  the  reason  that 
the  court  rendering  the  same  was  without  jurisdiction. 
This  judgment  must  be  reversed,  and  the  cause  dismissed 
for  the  reason  that  it  appears  upon  the  face  of  the  record 
that  the  court  below  had  no  jurisddction  of  the  subject- 
matter  of  the  action.  The  relief  sought  being  purely 
equitable,  not  being  sought  by  motion  or  other  proceed- 
ing in  the  cause  wherein  the  judgment  was  rendered,  but 
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by  an  independent  action,  cognizable  only  in  a  court  po8- 
Bessing  general  chancery  jurisdiction,  and  as  in  this 
Territory  a  probate  court  cannot  have  or  exercise 
general  chancery  jurisdiction,  but  only  such  as  they  are 
authorized  by  article  15,  ch.  18,  Statutes  of  Oklahoma 
1893,  to  exercise,  and  this  case  not  coming  within  any  of 
the  provisions  of  that  article,  it  follows  that  the  proceed- 
ings herein  in  the  court  below  were  a  mere  nullity. 
{Rogers  v.  Bonnett,  2  Okla.  553,  37  Pac.  1078;  Wetz  v. 
Elliott,  4  Okla.  618,  51  Pac.  657;  Central  Loan  d  Trust 
Co,  V.  Campbell  Commission  Co,,  5  Okla.  396,  49  Pac.  48; 
Ferris  v.  Higley,  20  Wall.  375;  Clayton  v.  Utah  Territory, 
132  U.  S.  632, 10  Sup.  Ct.  190.)  It  is  unncessary  that  we 
should  discuss  the  principal  propoeition  presented  and  re- 
lied upon  by  counsel  for  plaintiff  in  error  in  their  brief, 
viz.  that  the  court  erred  in  overruling  the  objection  to  the 
introduction  of  any  evidence  under  the  plaintiff's  petition, 
the  same  not  stating  facts  sufficient  to  constitute  a  cause 
of  action,  of  the  many  other  errors  aligned  and  diecussed 
in  said  brief.  The  only  aJlegation  in  the  petition,  upon 
which  the  annulment  of  the  judgment  wae  asked  was, 
"that  said  judgment  is  void  because  at  the  time  said  judg- 
ment was  rendered  the  said  court  had  no  jurisdiction  of 
tke  defendant  or  of  the  subject-matter  of  the  action." 
This  is  not  an  allegation  of  any  fact,  much  less  an  allega- 
tion of  facts  finifficient  to  constitute  a  cause  of  action.  It 
is  a  mere  allegation  of  conclusions  of  law.  The  other 
errors  assigned  and  discussed  were  fully  considered,  dis- 
cussed, and  determined  by  this  court  in  Hockaday  v.  Jones, 
this  volume,  p.  156.  The  judgment  is  reversed,  and  the 
cause  dismissed. 
All  of  the  Justices  con-curring. 
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H.  M.  Brewer  et  al.  v.  J.  M.  Asher. 

(Filed  Feb.  U.  1899.) 

L  Referee— ikito  Relating  to  Valid.  Section  804,  Code  Civil  Procedure, 
which  authorizes  the  appointment  of  a  referee  to  hear  and  report 
upon  the  whole  Issue,  or  upon  any  specific  question  of  fact 
Involved  In  a  case  pendlner  In  the  district  court,  where '  the  trial 
of  an  issue  of  fact  Joined  shall  require  an  examination  of  mutual 
accounts,  is  not  unconstitutional,  not  helng  In  violation  of  the 
seventh  amendment  to  the  constitution  of  the  United  States. 

1  Samm  —  Qualification  of  —  Preiudice  —  Discharge,  A  referee  has  no 
authority  to  pass  upon  a  motion  which  presents  the  question  of 
his  own  bias  or  prejudice.  The  qualifications  ot  a  reieree  are 
matters  exclusively  for  the  consideration  of  the  court  that 
appoints  him.  If  a  party  desires  to  present  the  question  of  the 
bias  or  prejudice  of  a  referee,  he  must  do  so  by  a  motion  to  the 
court  to  discharge  the  referee,  or  by  other  appropriate  motion; 
and  where  the  attention  of  the  court  is  not  in  any  manner  called 
to  the  claim  of  a  party  that  the  referee  Is  biased  or  prejudiced, 
until  after  the  referee  has  made  his  report,  and  Judgment  has  been 
rendered  thereon,  the  question  cannot  be  raised  by  motion  for  a 
new  trlaL 
(Syllabus  by  the  Court.) 

Enor  from  the  District  Court  of  Grant  County;    before 
John  L.  McAteCy  District  Judge. 

fiamuel  Weston,  County  Attorney ,  fo«*  plaintiff  in  error. 
A.  M.  Mackeyy  for  (Jefendant  in  error. 

Action  by  J.  M.  Asher  against  H.  M.  Brewer  and  others, 
the  board  of  (bounty  comraiasioneps  of  Grant  county,  to 
recover  a  balance  claimed  for  salary  and  expenses  as 
county  attorney.  From  a  judgment  for  the  plaintiff,  the 
defendant  brings  error.    Affirmed. 
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Opinion  of  the  court  by 

Tarsney,  J.:  The  principal  proposition  involved  in  this 
case  was  considered  and  determined  in  Commissumen 
V.  McKinleyy  this  volume,  p.  128,  wherein  it  was  held 
that  section  304,  Code  Civil  Procedui;e  (sec.  4182,  Statutes 
1893,)  which  authorizes  the  district  court,  where  an  issue 
of  fact  is  joined,  the  trial  of  which  shall  require  the 
examination  of  mutual  accounts,  to  refer  the  cause  to  a 
referee  upon  the  application  of  either  party,  or  of  its  ot^ti 
motion,  and  providing  that  the  referee  may  be  directed 
to  hear  and  report  upon  the  whole  issue,  or  upon  any 
specific  question  of  fact  involved  therein,  was  not  uncon- 
stitutional, or  in  conflict  with  the  seventh  amendment 
to  the  constitution  of  the  United  States,  which  provides 
that  in  suits  at  common  law,  where  the  value  in  contro- 
versy shall  exceed  |20,  the  right  of  trial  by  jury 
shall  be  preserved,  as  such  issue  was  not  necessarily  an 
issue  for  a  common-law  action,  but  was  also  cognizable 
in  courts  of  equity. 

The  proceedings  herein  were  commenced  by  the  defend- 
ant in  error  filing  an  account  for  a  quarterly  installment 
of  salary  and  an  item  of  expense,  as  county  attorney, 
with  the  board  of  county  commissioners,  for  allowance. 
The  claim  being  disallowed  by  the  board,  he  appealed  to 
the  district  court.  While  there  are  no  pleadings  in  the 
caus(%  we  gather  from  the  record  that  the  defense  sought 
to  be  interposed  was  that  the  plaintiff,  for  one  year  and 
three  quarters  of  his  term,  had  drawn  salary  .at  a  much 
hiji^her  rate  than  was  authorized  by  law,  and  that  the 
county  was  not  indebted  to  the  plaintiff  in  any  amount; 
but,  on  the  contrary,  that  plaintiff  was  indebted  to  the 
county  for  the  excess  of  salary  so  drawn.     In  our  view  the 
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determining  of  this  issue  necessarily  involved  an  examina- 
tion of  mutual  accounts,  and  might  properlj^  be  referred. 
By  an  act  of  the  legislature  ^.pproved  Mairch  8,  1895^ 
(Laws  1895,  p.  144,)  the  county  attorneys  of  the  several 
counties  were  allowed  salaries,  to  be  fixed  by  the  county 
commissioners,  in    counties    of    10,000    inhabitants  or 
less,  not  to  exceed  |600;  in  counties  of  from  10,000^  to 
14,000  inhabitants,  not  to  exceed  |1,000;  in  counties  con- 
taining over  14,000,  not  to  exceed  |1,200.    In  addition  to 
such  salary,  the  county  attorney  might  receive  various 
items  of  fees,  as  provided  by  the  act.    A  contention  of 
plaintiff     in      error      was     that     the     defendant     in 
error     had     drawn     salary     at    the     majdmum     rate 
that  might  be  allowed  in  counties  containing  over  14,000 
inhabitants,  and  that,  in  fact,  the  county  of  Grant  did  not 
contain  14,000.    On  the  trial  before  the  referee  the  defend- 
ant offered  evidence  to  support  its  contention,  which  evi- 
dence was,  by  the  referee,  excltided;  and  plaintiff  in  error 
contends  that  the  disftrict  court  erred  in  refusing  to  sus- 
tain an  objection  and  exception    to    the    report    of    the 
referee,  because  of  said  referee  excluding  the  evidence  of- 
fered. We  cannot  consider  this  contention,  for  the  reason 
that  the  plaintiff  in  error  has  not  brought  any  of  the  evi- 
dence taken  or  offered  before  the  referee  into  his  case- 
made.    We  cannot  review  the  findings  of  the  referee  or 
the  conclusion  of  the  court  upon  a  question  of  fact,  where 
the  evidence  is  not  preserved  in  the  record. 

Another  contention  of  plaintiff  in  error  is  that  the 
referee  to  whom  the  cause  wasi  referred  was  baised  and 
prejudiced  by  reason  of  his  connection  with  other  actions 
pending,  involving  the  same  propositions  of  law  and  fact, 
and  that  the  district  court  erred  in  not  setting  aside  its  ap- 
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poiirtment  of  sa'd  referee  when  its  attention  was  called  to 
the  fact  that  said  referee  was  biased  and  prejudiced  in  the 
matter.  If  there  was  anjt  evidence  in  this  record  to  sus- 
tain the  contention  that  the  referee  was  biased  and  pre- 
judiced (which  there  is  not,  as  none  of  the  evidence,  if  any 
was  oflfered  upon  any  of  the  matters  or  questions  pre- 
sented to  the  referee  or  court,  is  preserved  in  the  case- 
made,)  we  could  not  consider  the  same,  as  the  record 
shows  that  the  objection  to  the  referee  on  account  of  bias 
and  prejudice  was  not  presented  to  the  court,  but  to  the 
referee  himself.  On  the  hearing  before  the  referee,  plain- 
tiff in  error  filed  written  objection  to  the  referee,  on  the 
ground  that  said  referee  was  an  attorney  in  another  action 
against  said  county,  which  involved  matters  of  law  and 
evidence  pertinent  to  the  trial  of  this  cause,  and  that  by 
reason  of  his  said  connection  with  said  case  he  was  biased 
and  prejudiced  in  this  case  against  said  county.  The  ref- 
eree had  no  jurisdiction  to  pass  upon  any  such  question. 
He  had  no  authority  to  determine  his  own  qualifications 
as  referee.  Those  questions  were  exclusavely  for  the 
court  that  appointed  him.  The  only  authority  vested  in 
the  referee  was  to  hear  and  report  upon  the  i-ssue  or  issues 
in  the  cause  referred.  If  the  plaintiff  in  error  had  desired 
to  raise  the  question  of  the  qualifications  of  the  referee,  it 
should  have  presented  the  same  to  the  court  by  a  motion 
to  discharge  the  referee,  or  other,  appropriate  motion.  The 
question  could  not  be  properly  presented,  in  the  first  in- 
stance, to  the  referee,  or  be  reviewed  by  the  court  upon 
motion  for  new  trial,  as  in  this  case  it  was  sought  to  be 
presented.  It  was  not  an  error  of  law  occurring  upon  the 
trial,  as  it  had  never  been  presented  to  the  court  until 
after  judgment,  and  therefore  was  not  a  ground  for  new 
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trial.     We  find  no  error  in  this  record.    The  judgment 
is  affirmed. 

McAtee,  J.,  absent  and  not  sitting;  all  of  the  other  Jua- 
tieee  concurring. 


Board  op  Commissioners  of  D    County    v.    Nicholas 
Sauer  et  al. 

(Filed  Feb.  U,  1899.) 

L  CouNTT  WABiULirr—Validittf—PreaumpHon.  A  county  warrant,  noth- 
ing appearinsT  on  its  face  to  the  contrary,  is  prima  faeU  evidence  of 
the  validity  of  the  claim  for  which  it  was  issued.  The  presumption 
of  law  is  that  the  warrant  was  Issued  for  legitimate  county 
purposes,  and  that  It  was  not  Issued  in  contravention  of  the  federal 
limitation. 

1  Indebtedness  —  Limitati<m  —  Defense.  Where  an  action  is  brought 
against  a  county  by  the  holder  of  a  county  warrant,  it  is  competent 
for  the  county  to  plead  and  prove  as  a  defense  to  the  action,  that 
its  indebtedness  was  In  excess  of  the  federal  limit  at  the  time  the 
debt  was  created,  or  that  the  warrant  in  whole  or  part  was  issued 
for  an  illegal  corporate  purpose. 

X.   ILUBOAL  Warrant— D«fefMC—jBrror.    Where  a  county  pleads  as  one 
of  the  defenses     to  an  action,  upon  a  county  warrant,  that  such 
warrant  was  issued  in  part  for  an  illegal  purpose,  it  is  error  for  the 
court  to  sustain  a  demurrer  to  the  answer  pleading  such  facts. 
(Syllabus  by  the  Court.) 

Error  from  the  District  Court  of  D  County;  before  John  C. 
Tarmey,  District  Judge. 

John  F.  Stone  and  George  8.  Oreen^  for  plaintiff  in  ervov. 
E.  M.  Bamfordf  for  defendants  in  error. 
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Opinion  of  the  court  by 

Hainer,  J.:  This  was  an  aciion  brought  in  the  district 
court  of  D  county,  by  the  defendant  in  error  against  the 
board  of  county  commisfiioners  of  D  county,  to  recover 
|238  with  interest  thereon,  upon  a  county  warrant  issued 
by  the  county  commissioners  of  said  county,  to  J.  T. 
Lemons,  on  July  30,  1892;  said  warrant  being  subse- 
quently purchased  by  the  plaintiff  for  value  and  in  good 
faith. 

The  answer  of  the  defendant  to  the  plaintiff's  petition 
contain  the  following  averments:  (1)  Defendant  adndts 
all  the  material  allegations  of  the  plaintiff's  petition  not 
hereinafter  denied.  (2)  Defendant  alleges  that  the  ter- 
ritorial board  of  equalization  completed  its  labors  for 
the  year  1893,  on  the  26th  day  of  July,  1893.  That  the 
assessment  then  and  thereby  completed,  was  the  first 
assessment  of  said  county  ever  made  for  the  purposes  of 
territorial  and  county  taxation,  and  that  the  amount  of 
such  assessment  was  the  sum  of  |80,473.30.  That  the 
warrant  declared  upon  in  said  petition  was  issued  and 
the  services  were  rendered  in  settlement  of  which  such 
warrant  was  issued,  prior  to  the  completion  of  said  first 
assessment,  wherefore  defendant  alleges  further  that  the 
warrant  sued  upon  in  the  petition  filed  in  this  action, 
is  void  as  being  issued  and  creating  a  debt  in  excess 
of  4  per  cent,  of  the  last  assessment  of  said  county  for 
purposes  of  territorial  and  county  taxation  preceding 
the  creation  of  such  debt,  and  in  violation  of  the  pro- 
visions of  the  act  of  congress,  approved  July  30,  1886, 
entitled:  "An  Act  to  Prohibit  the  Passage  of  Local  and 
Special  Laws  in  the  Territories  of  the  United  States,  to 
Limit  Territorial  Indebtedness,  and  for  Other  Purposes,'* 
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<3)  Defendant  alleges  further  that  the  warrant  declared 
upon,  is  null  and  void,  for  the  reason  that  the  board  of 
county  commissioners,  by  whom  such  claims  were  al- 
lowed, and  by  whom  the  expenses  were  incurred  in  set- 
tlement of  which  the  said  warrant  was  issued,  had  no 
legal  authority  to  incur  such  expenses,  or  to  issue  such 
warrant  in  settlement  thereof,  and  that  such  expenses 
were  not  a  legal  charge  against  said  county,  and  were 
not  by  law  authorized  to  be  incurred  by  said  board  of 
county  commissioners  against  said  county.  That  no  part 
of  such  account  was  incurred  for  the  building  or  repair 
of  bridges,  the  said  warrant  being  issued  in  settlement 
for  locating  and  working  a  road  between  the  village  of 
Taloga,  in  said  county,  and  the  village  of  Woodward,  in 
the  Cherokee  Strip;  that  all  of  the  labor  charged  for  and 
services  rendered  for  which  such  warrant  was  issued, 
except  the  amount  of  |50,  was  incurred  in  working  the 
roads  outside  of  the  limits  of  said  county. 

To  this  answer  the  plaintiff  demurred  upon  the 
ground  that  said  answer  does  not  sta;te  facts  sufficient 
to  constitute  a  defense  to  plaintiffs  petition.  The  court 
sustained  the  demurrer  to  the  answer.  To  which  ruling 
of  the  court  the  defendant  at  the  time  duly  excepted 
end  declined  to  plead  further  in  said  action.  The  plain- 
tiff then  offered  in  evidence  the  warrant  sued  upon,  and 
thereupon  the  court  entered  judgment  in  favor  of  the 
plaintiffs,  and  against  the  defendant,  for  the  sum  of 
{300.90,  and  costs  of  the  action.  A  motion  for  a  new  trial 
was  duly  filed  by  the  defendant,  which  was  considered 
and  overruled  by  the  court.  To  which  ruling  and  judg- 
ment of  the  court  the  defendant  duly  excepted,  and 
brinfgs  the  case  here  on  a  case-made  to  be  reviewed  by 
this  court. 
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ThiB  appeal  presents  but  one  question,  that  is:  Did  the 
court  err  in  sustaining  the  plaintiflf's  demurrer  to  the 
answer  of  the  defendant? 

There  are  two  separate  and  distinct  defenses  pleaded 
in  the  defendant's  answer;  (1)  that  when  the  debt  was 
incurred,  and  the  warrant  issued,  the  county  was  in- 
debted beyond  the  federal  limit,  and  (2)  that  the  entire 
debt  for  which  the  warrant  was  issued,  except  |50,  was 
incurred  for  serrices  performed  in  working  roads  beyond 
the  limits  of  the  county,  and  hence  the  indebtedness,  ex- 
cept said  amount,  was  not  a  legal  charge  against  the' 
counfty. 

The  warrant  sued  upon  in  this  action  was  prima  facie 
evidence  of  the  validity  of  the  claim  for  which  it  w«a8 
issued.  The  presumption  of  law  is  that  the  warrant 
was  issued  for  legitimate  county  purposes,  and  that  it 
was  not  issued  in  contravention  of  the  federal  limita- 
tion. But  it  was  competent  for  the  county  to  plead  and 
prove  as  a  defense  to  the  action  that  its  indebtedness 
was  in  excess  of  the  federal  limit,  at  the  time  the  debt 
was  created,  or  that  the  warrant  was  issued  for  an  il- 
legal corporate  purpose.  We  think  the  answer  clearly 
raises  these  questions,  hence  the  court  erred  in  sustain- 
ing the  plaintiff's  demurrer  thereto. 

The  judgment  of  the  district  court  is  therefore  re- 
versed and  the  case  is  remanded  with  directions  to  over- 
rule the  demurrer, 

Tarsney,  J.,  having  presided  in  the  court  below,  not 
sitting;  all  of  the  other  Justices  concurring. 
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W.  C.  Browning  et  al.  v.  Chas.  H.  DePord. 

(Filed  Feb.  11,  1S99.) 

Praudui-bnt  CoirrBYXScms  ^  Antectdetft  Creditors.  An  antecedent 
creditor  who  knows  that  his  debtor  procured  sroods  and  merchan- 
dise by  fraudulent  means,  cannot,  by  a  chattel  mortgragre,  secure  a 
lien  on  such  fraudulently  procured  iroods,  adverse  to  the  innocent 
vendors  of  such  sroods. 

Chattel.  Mortoaob— Fraud  of  Orantee,  An  antecedent  creditor  who 
.knows  that  his  debtor  has  procured  iroods  and  merchandise  by 
fraudulent  means,  and  when  the  sale  of  such  goods  is  partially 
induced  by  his  own  fraud,  deceit  and  misrepresentation  as  to  the 
credit  of  his  debtor,  cannot,  by  a  chattel  mortgrage,  secure  a  lien 
on  such  fraudulently  procured  goods,  adverse  to  the  innocent 
vendor. 

Bona  Fids  Pxtrchasers— WAo  are  not.  The  protection  of  a  purchaser 
of  goods  from  a  fraudulent  vendee  is  based  upon  and  he  Is  recognized 
as  a  bona  fide  purchaser  upon  the  ground  only  that  the  fraudulent 
purchaser  has  a  voidable  or  defeasible  title  which,  before  its  annul- 
ment  by  the  vendor,  the  defrauding  purchaser  can  transmit  to  a 
bona  fide  purchaser,  who  is  without  knowledge  or  notice  of  the  fraud, 
and  who  has  parted  with  value  therefor;  but  one  who  buys  w*th 
notice  or  knowledge  of  the  fraud  of  his  vendor  In  obtaining  the 
property,  is  not  a  bona  fide  purchaser,  and  is  liable,  not  only  to< 
lose  the  goods,  but,  if  he  has  parted  with  them,  he  is  liable  to  pay 
their  value. 

Goods  Fraudulently  Obtained  —  Morignge  of.  When  Totd.  A 
mortgage  of  goods  fraudulently  obtained  fa  absolutely  void  If  the 
mortgagee  participated  in  the  fraud  by  which  they  were  obtained, 
or  before  the  making  of  the  mortgage  had  knowledge  that  the 
mortgagor  had  fraudulently  obtained  the  same.  Where  in  an  action 
by  mortgagees  against  a  sheriff  to  recover  the  value  of  the 
mortgaged  property  seised  under  attachments  against  the 
mortgagor,  in  suits  by  his  creditors,  the  defendant  establishes  the 
fact  that  such  goods  were  fraudulently  obtained  from  the  attach- 
ment creditors  by  the  mortgagor,  and  that  the  mortgagees  partici- 
pated in  the  fraud  by  which  such  goods  were  obtained,  or  before 
the  making  of  the  mortgage  had  knowledge  that  such  goods  were^ 
so  fraudulently  obtained,  the  fraudulent  character  of  the  mortgage 
and  its  invalidity  is  established. 
(Syllabus  by  the  Court.) 
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Error  from  the  District  Court  of  Logan  County;  before 
Frank  Dale,  District  Judge. 

John  W.  Shartel,  for  plaintiffs  in  error. 

Cotteral  &  Homor,  and  Joseph  Wishy,  for  defendant  in 
error. 

Action  by  Henry  W.  King  &  Co.,  Tootle,  Wheeler  & 
Hotter,  Central  National  Bank  of  Topeka,  Kansas,  the 
Bank  of  Topeka,  and  A.  H.  Vance,  ae  mortgagees,  against 
Charles  H.  DeFord,  Sheriff  of  Oklahoma  county,  to  re- 
cover the  value  of  a  stock  of  goods  seized  by  said  DeFord 
and  sold  under  writs  of  attachment  issued  against  the 
property  of  the  fiirm  of  W.  F.  Wolfe  &  Son,  in  suits  insti- 
tuted by  general  creditors  of  said  firm.  From  a  judgment 
for  the  defendant,  plaintiffs  appeal.    Affirmed. 

Opinion  of  the  court  by 

Tarsnet,  J.:  On  December  15,  1890,  the  plaintiffs  in 
error  to<yk  from  W.  F.  Wolfe  &  Son  a  chattel  mortgage 
upon  a  stock  of  goods  and  merchandise,  situated  in  Okla- 
homa City,  and  went  into  immediate  possession  of  the 
same,  by  one  W.  L.  Harvey,  as  their  agent.  The  mort- 
gage wafS  obtained  by  A.  H.  Vance,  one  of  the  plaintiffs 
in  error,  acting  for  himself  and  as  agent  and  attorney  for 
all  the  other  plaintiffs  in  error,  and  the  property  being 
placed  in  his  possesision  by  Wolf  &  Son,  was  by  him 
turned  over  to  W.  L.  Harvey,  who  was  his  brother-in-law, 
to  sell  and  dispose  of  for  said  plaintiffs  in  error.  On  the 
flame  day,  certain  of  the  creditor©  of  Wolfe  &  Son  com- 
menced attachment  proceedings  and  caused  writs  of  at- 
tachment to  be  levied  on  the  mortgaged  property.  De- 
fendant, DeFord,  aa  sheriff  of  Oklahoma  county,  levied 
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the  attachments,  dispceses^ed  the  agent  of  the  mortga- 
gees, and  the  property  was  afterwards  sold  by  the  defend- 
ant under  an  order  of  sale  from  the  district  court,  made  in 
the  attachment  proceedings.  The  mortgagees  each 
brought  a  separate  suit  against  the  defendant  for  the 
conversion  of  the  property,  and  on  June  29, 1891,  a  stipu- 
lation was  made  whereby  the  (several  suits  of  the  plain- 
tiffs in  error  should  be  consolidated  into  one  action, 
wherein  the  plaintiffs  in  error  should  be  plaintiffs;  and  in 
accordance  with  such  stipulation,  said  several  actions 
were  consolidated  by  order  of  court,  and  a  consolidated 
petition  was  filed  therein  alleging  a  separate  indebtedness 
due  to  the  several  plaintiffs  from  W.  F.  Wolfe  &  Son,  the 
making  a  chattel  mortgage  by  Wolfe  &  Son  to  secure 
the  same,  the  delivery  of  the  mortgaged  property  there- 
under to  the  agent  of  the  plaintiffs,  its  seizure  and  conver- 
sion by  the  defendant,  and  asking  judgment  for  the  value 
of  the  several  interests  of  the  plaintiffs  in  the  property 
cojiverted. 

To  this  petition  the  defendant,  DeFord,  answered,  just- 
ifying the  seizure  of  the  goods  under  various  writs  of  at- 
tachment placed  in  his  hands  for  service. 

The  principal  ground  of  defense  relied  upon  by  the  de- 
fendant was  stated  in  the  sixth  paragraph  of  the  answer, 
in  which  he  alleged  substantially  that  in  the  year  1890, 
and  prior  thereto,  W.  F.  Wolfe,  Louis  H.  Wolfe  and  Fred- 
erick W.  Wolfe  were  engaged  in  mercantile  business  in 
Topeka,  Kansas,  as  partners,  under  the  firm  name  of  W. 
F.  Wolfe  &  Sons;  that  prior  to  said  date  plaintiffs,  pre- 
tending to  be  creditors  of  said  firm,  had  taken  notes  of 
said  firm  for  the  amount  of  their  indebtedness  claimed  in 

this  action;  that  some  of  said  notes  were  signed  by  D.  A. 
— 1« 
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Harvey,  athers  by  John  T.  Clark,  and  all  of  said  notea 
were  signed  by  plaintiff  A.  H.  Vance;  that  Cla«*k,  Harvey 
and  Vance  signed  eaid  notee  a«  »ttreties  thereon;  that  A. 
H.  Vance  is  a  brother-in-law  of  Louis  H.  Wolfe,  Harvey  i» 
an  uncle  of  eaid  Wolfe,  and  Clark  is  the  father-in-law  of 
said  Wolfe;  that  the  stock  in  trade  of  said  Wolfe  &  Sons, 
at  Topeka,  consisted  of  remnants  and  broken  lots  of  mer- 
chandise, odds  and  ends  of  a  run-down  stock  of  small  com- 
mercial value;  that  it  was  the  wreckage  of  a  former  fail- 
ure of  said  Wolfe  &  Sons;  that  at  said  time  Wolfe  &  Son* 
were  utterly  insolvent  and  known  to  be  so  by  all  the  plain- 
tiffs; that  having  no  means  to  pay  the  indebtedness  on 
said  notes  and  knowing  that  if  the  same  should  be  paid  it 
would  have  to  be  paid  by  Vance,  Harvey  and  Clark,  Wolfe 
&  Sons  combined,  conspired  and  confederated  with  Vance,. 
Harvey  and  Clark,  and  formed  and  entered  into  a  scheme 
and  combination  with  said  Harvey,  Vance  and  Clark,  for 
the  purpose  of  protecting  and  relieving  them  from  their 
surety  obligations  on  said  notes;  that  pursuant  to  said 
conspiracy,  Wolfe  &  Sons  removed  their  business  from  To- 
peka to  Oklahoma  Territory,  and  there  opened  under  the 
name  of  W.  F.  Wolfe  &  Son;  that  W.  F.  Wolfe  was  the 
owner  of  real  estate  in  Topeka  of  the  value  of  |10,000, 
which  he  c<mveyed  to  the  wife  of  A.  H.  Vance,  so  that  the 
same  should  be  beyond  the  reach  of  creditors;  that  L.  H. 
Wolf  was  the  owner  of  certain  real  estate  in  Topeka  of 
the  value  of  |10,000,  which  he  conveyed  to  his  wife  for 
the  purpose  of  placing  it  beyond  the  reach  of  creditors; 
that  when  said  firm  moved  to  Oklahoma  City,  L.  H.  Wolfe 
became  the  owner  of  real  estate  at  Oklahoma  City  of  the 
value  of  112,000,  which  he  conveyed  to  Georglana  H. 
Wolfe,  his  mother;  that  the  deeds  for  said  several  pieces 
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of  real  estate  were  withheld  from  j'ecord  so  that  the  title 
thereof  of  record  stood  in  the  namee  of  W.  F.  Wolfe  and 
L.  H.  Wolfe,  for  the  purpose  of  enabling  them  to  cawy 
out  and  consummate  the  conspiracy  aforesaid,  whereby 
they  could  use  such  real  estate  as  a  basis  of  credit  upon 
which  to  obtain  goods  and  merchandise  from  wholesale 
merchants,  which  goods  and  merchandise,  when  so  ob- 
tained, should  be  conveyed  by  mortgage  to  the  holders  of 
said  outstanding  notes,  and  which,  being  appropriated  to- 
the  payment  of  said  notes,  would  release  the  said  rela- 
tives of  said  Wolfe  &  Son,  viz:  Harvey,  Vance  and  Clark, 
from  their  obligations  as  sureties  on  said  notes,  from 
which  obligations  they  were  financially  responsible;  that 
in  pursuance  of  said  plan  and  scheme,  Wolfe  &  Son,  after 
they  opened  business  in  Oklahoma  City,  made  property 
statements  to  divers  wholesale  merchants,  including  the 
attachment  plantiflfs,  for  the  purpose  of  obtaining  credit, 
which  property  statement  was  as  follows:  '^Stock  in  Okla- 
homa City,  117,000;  Guthrie  stock,  |35,000;  real  estate  in 
Oklahoma  City,  |12,000;  Topeka  real  estate,  |20,000,  mak- 
ing total  firm  assets,  |84,000;  total  liabilities,  |27,000." 
That  it  was  a  part  of  said  plan  and  conspiracy  that  when 
a  large  stock  of  goods  had  been  purchased  by  them,  by 
means  of  said  faleie  and  fraudulent  statement,  the  deeds 
to  said  real  estate,  which  had  previously  been  made  to. 
Mrs.  A.  H.  Vance,  Mrs.  L.  H.  Wolfe  and  Georgiana  H. 
Wolfe,  and  which  had  remained  unrecorded  for  three 
years  and  a  half,  for  eight  months  and  for  six  months, 
respectively,  should  be  placed  upon  record  and  the  goods 
and  merchandise  obtained  upon  6uch  false  and  fraudu- 
lent property  statement  should  be  conveyed  by  mortgage 
to  the  plaintiffs  in  error,  in  satisfaction  of  said  notes; 
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that  said  Wolfe  &  Son,  in  pursuance  of  such  conspiracy 
and  by  meane  of  said  false  and  fraudulent  property  state- 
ment, did  purchase  and  obtain  credit  for  |19,000  worth  of 
goods  from  said  attaching  oreditors  and  others;  that  im- 
mediately upon  obtaining  such  goods  and  credits,  the 
real  estate  deed«  aforesaid  were  placed  upon  record  and 
the  chattel  mortgage  under  which  plaintiffs  in  error 
claimed,  was  executed,  and  the  goods  so  fraudulently  pur- 
chased delivered  to  them  under  such  chattel  mortgage. 
Defendant  alleged  that  eaid  goods  were  so  fraudulently 
obtained  from  said  attachment  creditors;  that  A.  H. 
Vance,  one  of  the  plaintiffs  in  error,  acting  for  himself 
and  as  agent  and  attorney  for  the  other  plaintiffs  in  errw, 
not  only  had  full  knowledge  that  such  goods  were  wrong- 
fully and  fraudulently  obtained  from  said  attachment 
creditors,  but  that  he  actively  participated  in  obtaining 
the  same;  that  he  had  full  knowledge  that  the  mortgage 
under  which  plaintiffs  in  error  claimed  was  executed  by 
Wolfe  &  Son,  with  the  intent  and  for  the  purpose  of  de- 
frauding, hindering  and  delaying  the  creditors  of  said 
Wolfe  &  Son,  and  that  he  actively  participated  in  such 
fraudulent  conveyance,  to  assist  eaid  Wolfe  &  Son  in 
such  fradulent  purpose. 

The  evidence  in  this  case  tended  to  establish  the  facts 
set  up  in  defendant's  answer.  Another  case  arising  oat 
of  this  transaction  was  before  this  court  at  the  June  term, 
1896,  and  in  that  case,  Jaffray  et  al.  v.  Wolfe  et  al.  4  Okla. 
303,  the  evidence  and  facts  as  shown  by  this  record  was 
fully  considered  by  the  court  and  it  was  there  held  that 
the  chattel  mortgage  und>er  which  plaintiffs  in  error 
claim,  was  fraudulent  and  void  as  against  the  attaching 
creditors. 


Digitized  by 


Google 


VOL.  VIII.— JANUARY  TERM,  1899.  245 

Opinion  of  the  Court. 

In  that  cas^  Jaffraj  and  others  sued  Wolfe  &  Son  and 
attached  the  property  covered  by  the  mort- 
gage in  question  after  the  execution  of  the 
mortgage  and  the  delivery  of  the  good» 
thereunder  to  the  mortgagees.  On  the  question  of 
BUBtaining  the  attachments  on  the  ground  that  the  mort- 
gage in  question  was  fraudulent  and  void  as  to  creditors, 
and  made  with  th^  purpose  of  defrauding  creditors,  in 
which  fraudulent  purpose  the  mortgagees  participated, 
the  trial  court  sustained  the  demurrer  to  the  evidence  of- 
fered by  the  attaching  creditors,  which  evidence  was  sub- 
stantially the  same  as  that  presented  by  the  defendant  in 
this  case.  Upon  review  in  this  court,  the  decision  of  the 
trial  court  was  reversed,  and  it  was  held  that  the  evidence 
abundantly  establigihed  the  fraudulent  character  of  the 
conveyance,  and  the  participation  of  the  mortgagees 
therein. 

In  this  case,  counsel  for  plaintiffs  in  error  contend  that 
the  evidence  did  not  warrant  the  court  in  submitting  to 
the  jury  for  finding,  nor  warrant  the  jury  in  finding,  either 
that  the  plaintiffs  had  any  knowledge  of  the  fraudulent 
procurement  of  the  goods  from  the  attaching  creditors, 
or  of  any  fraudulent  intent  on  the  part  of  Wolfe  &  Son, 
in  executing  to  the  plaintiffs  the  chattel  mortgage,  and 
that,  if  the  evidence  otherwise  fairly  presented  the  hy- 
pothesis with  respect  to  the  fraudulent  procurement  of  the 
goods  from  the  attaching  creditors,  and  sufficiently  raised 
the  question  of  knowledge  of  such  fraud  on  the  part  of  the 
plaintiffs  at  the  time  of  taking  the  moi^tgage,  the  entire 
treatment  of  the  subject  by  the  court  is  erroneous  under 
the  law. 

In  support  of  this  proposition,  counsel  contend  that, 
while  defrauded  creditors  have  either  of  two  remedies 
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which  they  may  pursue,  euch  remedies  are  not  concurrent; 
that  if  their  goods  have  been  fraudulently  obtained,  they 
may  approve  the  sale,  bring  action  upon  the  contract,  and 
attach  the  debtor's  property;  or,  they  may  elect  to  disap- 
prove the  sale  and  sue  to  recover  their  property  back; 
but  that  the  two  remiedies  cannot  be  prosecuted  at  one 
and  the  same  time;  nor  can  the  joint  result  of  these  two 
methods  of  procedure  be  realized  in  one  action.  That 
the  actions  of  the  attaching  creditors  in  this  case  were 
each  based  upon  a  contract  of  sale,  and  confirmed  that 
contract  and  waived  all  fraud  involved  in  it,  so  far  as  the 
rights  of  the  mortgage  purchasers  are  concerned;  that  the 
sole  inquiry  should  have  been  as  to  whether  the  disposi- 
tion of  the  property  made  by  the  firm  of  W.  F.  Wolfe  & 
Son  to  the  mortgage  creditors  was  in  and  of  itself  bona  fide 
or  fraudulent. 

The  soundness  of  these  propostitions,  as  abstract  propo- 
sitions of  law,  will,  in  the  main,  not  be  questioned.  The 
vice  of  the  contention  lies  in  the  attempt  to  apply  these 
propostitions  of  law  to  the  facts  of  this  case.  The  de- 
fendant representing  the  defrauded  creditors^  has  not  at- 
tempted to  assert  these  two  remedies  as  cumulative,  or 
concurrently  in  one  proceeding.  He  has  not  asserted  title 
to  the  goods,  as  remaining  in  the  defrauded  creditors,  and 
sought  to  recover  the  goods  back.  He  has  attacked  the 
Jxma  fides  of  the  purchase  of  the  goods  from  the  attach- 
ing creditors,  and  the  bona  fides  of  their  conveyance  to  the 
mortgagees.  He  asserts  that  no  title  to  the  property, 
other  than  a  voidable  or  defeasible  title,  passed  from 
the  attaching  creditors  to  the  mortgagors;  and  that  such 
title  being  voidable  and  defeasible,  no  title  thereto  would 
pass  to  the  mortgagees  unless  they  were  botM  fide  mort- 
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gagees;  that  i«;  unless  they  took  the  mortgage  for  value 
and  without  notice  that  the  nH>rtgagorB  had  acquired  the 
goods  fraudulently,  or  with  tbe  intent  to  so  acquire  them, 
and  to  convey  them  by  mortgage  for  the  purpose  of  de- 
frauding the  persons  from  whom  they  had  acquired  them. 
He  asserts  that  no  title  to  the  property  sought  to  be  con- 
veyed by  the  mortgage  i)as8ed  to  the  mortgagees,  for  the 
reason  that  the  conveyance  was  made  by  the  mortgagors 
with  the  intent  and  purpose  of  defrauding  their  creditors; 
that  such  purpose  was  participated  in  by  the  mortgagees, 
or  that  they  had  actual  knowledge  that  the  goods  were 
fraudulently  obtained,  and  of  the  fraudulent  purpose  of 
the  mortgagors  in  conveying  them;  that,  therefore,  th€j 
title  to  the  goods  never  passed  to  them ;  that  it  remained 
in  the  mortgagors,  and  that  the  property  was  subject  to 
seizure  under  attachment  against  the  mortgagors  at  the 
suit  of  creditors. 

The  evidience  of  the  goods  having  been  fraudulently 
obtained  from  the  attaching  creditors  by  Wolfe  &  Son, 
was  not  presented  for  the  purpose  of  showing  by  that 
fact  alone  a  right  in  the  attaching  creditors,  either  to 
recover  back  auch  goods,  or  to  seiae  any  goods  of  the 
mortgagees  and  appropriate  them  to  the  payment  of  any 
debts  due  the  attaching  creditors.  That  goodis  were 
fraudulently  obtained  from  the  attaching  creditors  was 
neither  pleaded  not  proven  by  the  defendant  for  the  pur- 
pose of  establishing,  independently  therefrom,  a  right 
of  recovery,  or  as  in  itself  absolutely  establishing  a  de- 
fense, but  was  pleaded  and  proven  as.  a  probative  fact, 
tending  to  establish  the  real  fact  in  issue,  viz:  Whether 
the  mortgage  under  which  the  plaintiffs  were  claiming 
was  franddlent  and  void  as  to  creditors.    This  theory  of 


Digitized  by 


Google 


248         SUPREME  COURT  OP  OKLAHOMA. 

Browning  et  al.  v.  DeFord. 

th«  defendant,  if  supported  by  the  evidence,  was  a  cw- 
reet  theory  of  the  law  of  the  case.  The  defendant  intro- 
duced evidence  to  establish  the  fact  that  lang  prior  to 
any  goods  being  obtained  by  the  mortgagors  from  the  at- 
taching creditors  a  systematic  plan  and  scheme  for  the 
payment  of  the  indebtednees  specified  in  the  chattel  mort- 
gage and  for  the  releasing  of  Harvey,  Vance  and  Clark 
from  their  liability  as  securities  therefor,  was  devised  and 
agreed  upon  by  the  several  members  of  the  Wolfe  family, 
including  A.  H.  Vance;  that  in  pursuance  of  said  scheme,, 
and  all  looking  to  the  final  consummation  thereof,  Wolfe 
&  Son  conveyed  their  real  property  in  Topeka  to  their 
female  relatives,  including  the  wife  of  Vance;  that  such 
conveyances  were  kept  from  record,  and  the  record  title 
was  permitted  to  remain  in  W.  F.  Wolfe  and  L.  H.  Wolfe; 
that  the  Oklahoma  City  real  estate  was  conveyed  away  in 
like  manner,  and  the  deed  kept  from  record,  thus  enabling 
Wolfe  &  Son  to  falsely  and  fraudulently  represent  to 
merchants  that  their  financial  standing  was  good,  and 
that  they  were  the  owners  of  large  quantities  of  valuable 
real  estate;  that  by  means  of  this  very  representation  they 
were  enable  to  fraudulently  obtain  from  the  attaching 
creditors  in  this  case  the  goods  in  controversy,  for  which 
they  never  paid,  and  never  intended  to  pay;  that  by  thi* 
plan  and  scheme,  when  Wolfe  &  Son  had  thus  fraudu- 
lently obtained  the  pi^operty  of  others,  sufficient  to  pay  oft 
these  mortgage  debts,  they  executed  a  mortgage  upon, 
such  property  for  such  purpose;  that  such  plan  and 
scheme  was  actually  consummated  in  all  its  details,  that 
showing  the  direct  participation  of  Vance  in  the  fraud- 
ulent  transaction,  and  showing  that  every  part  and  de^ 
tail  of  it  was  but  part  and  detail  of  one  transaxftion,  fraud- 
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Qlent  from  its  inception  to  its  consummation,  defendant 
established  not  only  the  fraudulent  character  of  the  mort- 
gage as  to  Wolfe  &  Son,  by  showing  their  intent  and  pur- 
pose thereby  to  hinder,  delay  and  defraud  their  creditors,, 
but  also  its  fraudulent  character  as  affecting  the  mort- 
gagees by  establishing  the  direct  participation  of  Vance 
in  the  fraudulent  obtaining  of  the  goods,  by  his  aiding  in 
concealing  the  true  title  of  the  real  estate  upon  the  credit 
of  which  they  were  purchased,  and  his  knowledge  of  such 
fraudulent  purchase,  and  his  knowledge  of  the  fraudu- 
lent purposes  of  the  mortgagors  in  executing  the  m<wt' 
gage;  and  showing  that  the  other  mortgagees  were  bound 
thereby,  by  reason  of  said  Vance  acting  as  their  agent 
and  attorney,  and  participating  in  such  fraud  for  their 
benefit. 

It  was  upon  this  theory  that  the  defense  was  presented;, 
this  was  one  of  the  theories  upon  which  the  case  was  sub- 
mitted by  the  court  to  the  jury.  It  was  upon  the  evidence 
of  these  probative  facts  that  the  jury  found  that  the  mort- 
gage was  fraudulent  and  void,  and  did  notihave  the  effect 
of  conveying  the  property  to  the  plaintiffs  in  error.  It 
was  the  province  of  the  jury  to  weigh  the  evidence  and 
determine  the  ultimate  fact.  There  being  evidence  to 
support  their  finding  upon  this  theory  of  the  case,  we 
would  have  no  right  to  disturb  their  verdict,  although  we 
might  entertain  views  as  to  the  sufficiency  of  the  evidence 
differing  from  those  entertained  by  the  jury.  But  in  this 
case  we  are  satisfied  that  the  verdict  ie  fully  supported 
by  the  weight  of  the  evidence. 

II.  The  instructions  of  the  court  fairly  presented  the 
law  of  the  case  to  the  jury;  they  are  not  subject  to  the 
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criticifim  made  by  counsel  for  plaintiffs  in  error.    The 
particular  instruction  objected  to  was  as  follows: 

'In  order  to  invalidate  the  chattel  mortgage,  it  is  not 
*enough  for  the  defendant  to  show  simply  that  the  firm  of 
W.  F.  Wolfe  &  Son  fraudulently  purchased  goods  of  the 
attaching  creditors,  but  it  must  also  appear  from  the  evi- 
dence that  the  plaintiffs  in  this  case  were  parties  to  such 
fraud;  that  they  were  either  active  participants  in  such 
fraud,  or  that  they  aided  or  abetted  in  such  fraud,  or  that 
said  plaintiffs,  at  the  time  they  took  said  mortgage,  actu- 
ally knew  that  Wolfe  &  Son  had  fraudulently  incurred  a 
liability  and  debt  for  the  goods  or  a  portion  thereof  de- 
^scribed  in  the  chattel  m(Mi:gage." 

A  party  is  not  compelled  to  rely  upon  one  particular 
theory  of  law  applicable  to  a  case  for  his  recovery  or 
defense,  but  is  entitled  to  have  submitted  by  proper  in- 
structions every  theory  of  the  law  applicable  to  the  plead- 
ings and  proof  under  which  his  cause  of  action  or  defense 
might  be  su-stained.  If  the  goods  in  controversy  were 
fraudulently  purchased  and  obtained  by  Wolfe  &  Son 
from  the  attaching  creditors,  and  if  the  mortgagees  parti- 
cipated in  such  fraudulent  purchase,  or  if  they  had  know- 
ledge that  the  goods  were  so  fraudulently  obtained,  they 
could  not  obtain  a  bona  fide  conveyance  of  emch  goods  to 
themselves.  Hence,  to  invalidate  the  mortgage,  it  was 
only  necessary  for  the  defendant  to  show  that  the  goods 
were  fraudulently  obtained  by  the  mortgagor;  that  the 
mortgagees  were  participants  in  such  fraud,  or  had  know- 
ledge thereof;  and,  therefore,  the  instruction  of  the  court 
complained  of  was  a  correct  enunciation  of  the  law  ap- 
plicable to  the  case. 

One  who  has  been  induced  by  false  representations  to 
eell  and  part  with  the  possession  of  his  goods  has  more 
than  two  remedies  under  the  law:    (1)    Treating  the  title 
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of  the  fraudulent  purchaser  as  yoidable  and  defeasible, 
he  may  rescind  the  contract  and  recover  his  goodfi  back. 
<2)  He  may  waive  the  tort,  affirm  the  contract  and  bring 
an  action  to  recover  the  value  of  the  goods^  or  an  action 
to  recover  damages  for  the  deceit  (3)  Where  the  fraud 
ctmsists  in  inducing  by  false  representations  a  sale  of 
goods  to  an  insolvent  third  person,  from  whom  the  mis- 
representing party  afterwards  obtains  them,  the  seller 
may  bring  suit  for  the  price  against  the  latter  party,  as 
though  he  had  bought  the  goods  in  his  own  name.  (1  Bej. 
Sales,  4  Ed.  Sec.  491;  2  Schouler  Pers.  Prop.  [2  Ed.]  Sec. 
€12.) 

Upon  this  latter  principle,  and  upon  the  evidence  that 
Vance,  acting  for  himself  and  the  other  plaintiffs  in  error, 
by  withholding  from  record  the  conveyances  from  Wolfe* 
&  Son  of  all  their  real  estate,  thereby  participated  in 
falsely  representing  to  the  attaching  creditors  that  Wolfe 
&  Son  at  the  time  of  the  purchase  of  the  goods  were  the 
owners  of  said  real  estate,  fraudulently  induced  the  at- 
taching creditors  to  part  with  goods  which  plaintiffs  in 
error  afterwards  obtained,  the  attaching  creditors  might 
have  brought  their  action  for  the  value  of  said  goods 
against  the  plaintiffs  in  error,  by  attachment,  and  have 
recov^^. 

The  protection  of  a  bona  fide  purchaser  from  a  fraudu- 
lent vendee  is  almost  universally  recognized  by  the  courts 
of  this  country,  on  the  ground  only  that  the  fraudulent 
purchaser  has  a  voidable  or  defeasible  title  which,  before 
its  annulment  by  the  vendor,  the  defrauding  purchaser 
can  transmit  to  a  bona  fide  purchaser,  who  is  without 
Icnowledge  or  notice  of  the  fraud,  and  who  has  parted  with 
value  therefor.    One  who  buys  with  notice  or  knowledge 
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of  the  fraud  of  his  vendor,  in  obtaining  the  property,  is 
not  a  bona  fide  purchaser,  and  is  liable,  not  only  to  lose  the 
goods,  but  if  he  has  parted  with  them,  he  is  liable  to  pay 
their  value.    (Stems  v.  Gage,  79  N.  Y.  102v) 

An  antecedent  creditor  who  knows  that  his  debtor  jm^- 
cured  goods  and  merchandise  by  fraudulent  means,  can- 
not, by  a  chattel  mortgage,  secure  a  lein  on  such  fraudu- 
lently procured  goods,  adverse  to  the  innocent  vendors 
'  of  such  goods.  (Wafer  v,  Harvey  Co.  Bank,  [Kans.]  26 
Pac.  1032.) 

The  promotion  of  injustice  and  the  securing  of  success 
for  fraudulent  and  deceitful  practices,  would  be  the  pur- 
pose of  the  law,  if  an  antecedent  credito«r,  who  knows  that 
his  debtor  has  procured  goods  and  merchandise  by  fraud- 
ulent means,  and  when  the  sale  of  such  goods  is  par- 
tially induced  by  his  own  fraud,  deceit  and  misrepresenta- 
tions as  to  the  credit  of  his  debtor,  could,  by  a  chattel 
mortgage,  secure  a  lien  on  such  fraudulently  procured 
goods,  adverse  to  the  innocent  vendor. 

We  think  the  law  of  this  case  was  fairly  stated  by  the 
court  to  the  jury,  and  find  no  error  in  the  record  that 
would  warrant  our  disturbing  the  verdict  of  the  jury  or 
the  judgment  of  the  court.    The  judgment  is  affirmt^d. 

All  of  the  Justices  concurring. 
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N.  F.  Frazier  v.  Edward  Prince. 

(Filed  March  U.  1899.) 

1.  TxjULTiou—Asseagment—Sale  of  Lots— Void.  When.  Section  5618,  Statutes 
of  Oklahoma.  1893,  which  provides  that,  "On  or  before  the  first 
Monday  of  May,  annually,  the  several  county  or  township 
assessors  shall  make  and  deliver  to  the  county  clerk  an  assessment 
roll  consisting:  of  the  following  items,  to-wit:  A  list  of  all  taxable 
lands  in  such  county,  etc.,  •  •  with  the  number  of  acres  in  each 
tract  set  opposite  the  same  in  the  column  provided  for  that  purpose, 
and  the  assessed  value  thereof  in  another  column,  with  the  columns 
of  acres  and  values  footed  up;  also  stating  the  number  of  school 
and  road  districts  In  which  such  property  and  the  owners  thereof 
Is  situated."  And  "A  list  of  the  town  lots  In  each  town  or  city 
In  each  county,  In  like  numerical  order,  with  the  valuation  of  each 
lot  or  part  of  lot,  and  the  name  of  the  person  listing  the  same 
opposite,  with  the  column  of  values  footed  up,'*  etc..  Is  mandatory 
in  so  far  as  it  provides  for  the  listing  and  valuing  of  each  lot 
separately,  and  is  not  merely  directory;  and  where  three  lots, 
lying  contiguous  in  a  city  are  listed  separately  but  all  valued 
together,  such  listing  and  valuation  do  not  constitute  a  legal 
assessment  and  a  sale  of  such  lots,  under  such  an  assessment,  is 
absolutely  void. 

2.  Tax  Warrant— Tna?  Der^—Void,  When.  It  Is  the  duty  of  the  county 
clerk  to  attach  his  warrant  to  the  tax  list,  directing  the  treasurer 
to  collect  the  taxes  contained  therein,  as  provided  by  sec.  5631,  of 
the  Statutes  of  Oklahoma,  18P3;  and  a  sale  of  real  estate  by  the 
county  treasurer,  without  having  previously  received  the  warrant 
of  the  clerk  directing  the  collection  of  the  taxes  for  which  said 
real  estate  was  sold.  Is  without  authority  of  law,  and  the  tax  deed 
for  such  real  estate  Issued  to  the  purchaser  thereof,  by  the  treas- 
urer, is  absolutely  void. 
(Syllabus  by  the  Court.) 

Error  from  the  District  Court  of  Canadian  County;  before 
John  C.  Tarsnet/y  District  Judge. 

W.  JJ.  Crilet/,  for  plaintiff  in  error. 

DiUe  &  Blake  and  E.  E.  Blake,  for  defendant  in  error. 
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Opinion  of  the  court  by 

BuRWELL,  J.:  The  first  question  that  we  will  consider 
in  this  case  is  as  to  whether  or  not  it  is  necessary  to 
separately  list  and  assess  each  town  lot  in  a  town  or 
city,  or  may  they,  when  lying  contiguous  and  owned  by 
the  same  party,  be  assessed  together  under  one  valua- 
tion, which  includes  them  all? 

Lots  numbered  9,  10  and  11,  in  block  numbered  94,  in 
the  city  of  El  Reno,  were  sold  foop  the  taxes  of  1893,  to 
the  plaintiff  herein.  There  is  no  contention  between  the 
parties  to  this  suit  over  the  manner  of  assessing  these 
lots  for  that  year.  The  three  lots  were  also  listed  sep- 
arately but  assessed  together  for  the  subsequent  years 
of  1894,  1895,  1896  and  1897.  The  plaintiff  paid  all  of 
the  taxes  against  these  lots  for  each  of  these  yecirs  and 
secured  from  the  county  treasurer,  a  tax  d/Ced  therefor. 
He  then  brought  a  suit  for  possession,  based  upon  the 
tax  deed.  Issues  were  joined  and  a  trial  had.  Judge 
ment  was  rendered  in  favor  of  the  defendant,  from  which 
judgment  the  plaintiff  appealed  to  this  court. 

The  record  shows  that  these  three  lots  were  owned 
by  the  same  party;  that  they  lie  contiguous  and  were 
assessed  in  the  name  of  Anne  Gillett  as  the  owner 
thereof;  that  she  occupied  all  of  them  few  a  home  for 
herself  and  family  at  all  the  times  above  named. 
Under  many  of  the  authorities,  in  fact,  under  the  great 
weight  of  authority,  this  would  be  sufficient  to  auth- 
orize the  assessment  of  all  of  the  lots  together,  but  these 
decisions  are,  as  a  rule,  based  upon  statutes  which  only 
require  that  each  tract  be  listed  and  valued  separately. 
The  courts  hold  that  several  lots  belonging  to  the  same 
person  lying  contiguous  and  occupied  as  a  home  consti- 
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tnte  but  one  tract,  and  that  such  statotee  da  not  require 
that  each  lot  be  assessed  8ep«q»tely.  Our  statutes  though, 
provide  that  each  lot  shall  be  listed  and  assessed  sepa- 
rately. Therefore,  the  decisions  holding  that  town  lots 
lying  contiguous  and  owned,  by  the  same  persotn,  may 
be  assessed  together  are  inapplicable  in  this  ease. 

Section  5618,  Statutes  of  Oklahoma,  1893,  provides,, 
that: 

"On  or  before  the  first  Monday  of  May  annually,  the 
several  county  or  township  assessors  shall  make  out  and 
deliver  to  the  oounty  clerk,  an  assessment  roll,  consist- 
ing of  the  following  items,  to- wit:  A  list  of  aJl  taxable 
lands  in  such  county,  in  numerical  order,  beginning  with 
the  lowest  numbered  section  in  the  lowest  numbered 
township,  in  the  lowest  numbered  range  in  the  county,, 
and  ending  in  the  highest  numbered  section,  township 
and  range,  with  the  number  of  acres  in  each  tract  set 
opposite  the  same  in  the  column  provided  for-  that  pur- 
pose, and  the  assessed  value  thereof  in  another  column 
with  the  columns  of  acres  and  values  footed  up;  also 
stating  the  number  of  the  school  and  road  districts  in 
which  such  property  and  the  owners  thereof  is  situated. 
A  list  of  the  town  lots  in  each  town  or  city  in  each 
county,  in  like  numerical  order,  with  the  valuation  of 
each  lot  or. part  of  16t  and  the  name  of  the  person  list- 
ing the  same  opposite,  with  the  column  of  values  footed 
up,"  etc. 

From  this  section  of  the  statutes  it  will  be  seen  that 
the  lots  must  be  listed  separately  with  the  valuation  of 
each  lot,  or  part  of  lot,  and  the  name  of  the  person 
listing  the  same  opposite  with  the  column  of  value  footed 
up.  The  law  is  plain,  and  there  can  be  no  doubt  about 
the  intent  of  the  legislature;  but  is  this  statute  manda- 
tory or  only  directory? 
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Mr.  Black,  in  his  work  on  tax  titles^  says,  eections  101, 
102  and  103: 

"In  regard  to  the  aasessment  of  real  property,  the  stat- 
ntes  ordinarily  give  minute  and  specific  direction©.  And 
these  are  for  the  moat  part  mandatory.  The  reason  is 
to  be  found  in  the  anxioue  regard  of  the  lew  for  the 
protection  of  the  taxpayer,  and  its  desire  to  guard 
Againet  any  secret  or  unwarranted  confiscation  of  his 
property.  For  the  title  to  real  eetate  is  often  involved 
with  numerous  conflicting  claim®,  or  embarrassed  with 
lions  or  encumbrances  of  various  kinds  and  different 
orders  of  priority.  Hence,  there  may  be  several  persons 
claiming  or  interested  in  the  same  parcel  of  land,  and 
the  privilege  of  paying  the  taxes,  for  the  protection  of 
his  individual  rights,  may  belong  to  either,  or  to  each 
in  turn.  Or  the  default  of  one  person  may  pass  a  duty 
upon  another.  It  is  necessary  therefore,  to  so  frame  the 
laws  that  every  person  concerned  shall  be  informed, 
with  reasonable  certainty,  of  the  amount  of  the  taxes 
and  of  their  delinquency,  and  thus  be  afforded  an  op- 
portunity to  save  his  interest  from  forfeiture  or  the 
jeopardy  of  a  tax  sale.  Hence,  it  is  not  the  usual  custcnn 
to  assess  the  individual  tax  payer  a  sum  in  gross,  based 
upon  the  value  of  all  the  real  estate  which  he  may  own 
or  be  interested  in,  but  to  lay  the  assessments  upon  the 
owner  in  respect  to  each  separate  lot  or  tract  of  land, 
in  order  that  the  delinquency  may  be  more  easily  ascer- 
tained and  the  land  may  be  proceeded  against  in  an 
action  quasi  in  rem,  thus  affording  niotice  to  all  parties 
concerned. 

"One  of  the  requirements  of  law  which  is  especially 
diesigned  for  the  protection  of  tax  payers,  which  is  im- 
perative, and  which  is  practically  universal,  is  that  each 
separate  and  distinct  parcel  of  land  shall  be  separately 
valued  and  assessed.  Hence  the  assessment  of  a  joint 
tax  on  two  parcels  of  land,  belonging  to  different  own- 
ers, based  on  a  joint  valuation  thereof,  creates  no  lien 
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for  the  whole,  or  any  part  of  such  tax;  and  n-o  appor- 
tionments of  the  tax  will  create  a  lien,  unless  made  as 
a  formal  reassessment  of  the  separate  parcel,  and  based 
on  a  separate  valuation  thereof,  with  a  corresponding 
change  in  the  amessor's  list.  And  a  failure  to  observe 
this  requirem/ent  is  not  cured  by  a  statute  which  pro- 
vides that  assessments  for  taxation  shall  be  valid  'not- 
withstanding any  omission,  defect  or  irregularity  in  the 
proceedings.'  And  when  two  different  persons  own  dis- 
tinct parcels  of  the  same  lot  in  severalty,  it  cannot  prop- 
erly be  assessed  to  them  as  joint  owners.  *  *  A  fair 
construction  of  the  statutes  seems  to  require  that  each 
lot  should  be  valued  and  assessed  separately,  when  as- 
sessed as  lands  the  owners  of  which  are  unknown.  Again, 
where  the  two  parcels  are  owned  by  the  same  person, 
the  statutes  generally  require  a  separate  assessment,  and 
this  direction  is  imperative.  The  reason  is  thus  stated 
by  the  court  in  Maine:  *The  owner  had  a  right  to  re- 
deem each  of  these  lots  by  paying  the  taxes  specifically 
assessed  thereon,  without  being  obliged  to  pay  the  tax 
assessed  upon  the  other  lot  also,  which  constituted  no 
Hen  upon  the  lots  he  might  wish  to  redeem.  The  as- 
sessment and  valuation  of  both  lots  in  gross,  if  upheld, 
would  deprive  the  owner  of  this  right  by  compelling  him 
to  pay  the  taxes  assessed  upon  both  lots,  or  forfeit  his 
right  to  relieve  either  from  the  lien  imposed  by  the  tax 
upon  it.  The  law  does  not  contemplate,  nor  will  it 
sanction  the  aggregation  of  the  several  separate  and  dis- 
tinct estates  owned  by  a  non-resident  proprietor  into 
one  valuation  and  assessment.  Embarrassing  questions 
sometimes  arise  in  determining  what  is  to  be  regarded 
as  a  fpeparate  parcel  for  the  purpose  of  assessment. 
•  •  The  lots  into  which  town  or  city  blocks  are  sub- 
divided, are  generally  regarded  as  separate  and  distinct 
tracts  or  parcels  of  land,  as  much  so  aa  separate  and 
distinct,  though  adjoining,  farms  or  surveys  in  the  coun- 
try, and  each  lot  should  be  separately  assessed.  But  in 
California,  it  is  held  that  blocks  of  land  in  a  city  may 
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be  assessed  by  blocks,  when  assessed  to  the  same  owner 
even  if  they  have  been  sub-divided  into  lots.  And  if 
two  town  lots  are  used  and  ocupied  as  one  lot,  the  build- 
ings thereon  being  partly  on  eaeh,  they  may  be  sold  fw 
taxes  together  as  one  lot,  and  their  use  and  nature  de- 
termine that  they  are  to  be  so  regarded.''  etc. 

American  &  English  Enc.  Law,  volume  25,  p.  204: 
"Subject  to  constitutional  restrictions,  it  is  for  the  leg- 
islature to  provide  the  method  and  mode  of  assessing 
property  for  purposes  of  taxation.  The  assessment 
mu»t  be  made  in  accordance  with  these  provisions  and 
with  the  securities  and  solemnities  provided  by  the 
statute." 

The  same  author,  in  the  same  volume,  i)age  222,  says: 

"Separate  and  distinct  parcels  of  real  estate  are  to  be 
considered  as  distinct  subjects  of  taxation,  and  must  be 
separately  valued  and  assessed;  the  rule  applies  to  lota 
and  blocks  into  which  land  in  cities  and  towns  are  usu- 
ally sub-divided,  as  well  as  to  the  sections  or  legal  sub- 
divisiims  of  government  land,  and  failure  to  observe  this 
requirement,  will  render  the  assessment  void." 

But  the  writer  then-  proceeds  to  lay  down  the  general 
rule  as  to  contiguous  lots  as  follows: 

"But  the  rule  does  not  require  that  a  tract  shall  be 
divided  into  the  smallest  legal  subdivision;  and  where 
two  or  more  lots  or  tracts  adjoin  each  other,  and  are  used 
and  occupied  as  one,  they  may  be  assessed  as  a  single 
tract." 

The  supreme  court  of  the  United  States,  in  the  case  of 
Ira  O.  French  v.  Thomas  Edwards  et  al,  80  U.  S.  511,  says: 

"Statutory  requirements  intended  for  the  guide  of 
officers  in  the  conduct  of  business  devolved  upon  them 
and  designed  to  secure  order,  system  and  dispatch  in 
proceedings,  and  by  disregard  of  which  the  rights  cf 
parties  interested  cannot  be  injuriously  affected,  are  not 
usually  regarded  as  mandatory  unless  accompanied  by 
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negative  wards,  importing  that  the  acts  required  shall 
not  be  done  in  any  other  manner  or  time  than  that  des- 
ignated. But  requiremente  intended  for  the  protection 
of  the  citizen,  and  to  prevent  a  sacrifice  of  his  prop- 
erty, and  by  a  disregard  of  which  his  rights  might  be,, 
and  generally  would  be,  injuriously  affected,  are  not  di- 
rectory, but  mandatory.  The  power  of  the  officer,  in 
such  cases,  is  limited  by  the  manner  and  conditions  pre- 
scribed for  its  exercise. 

''The  provision  of  the  statute  of  California,  that  the 
sheriff  in  selling  property  upon  a  judgment  recovered  by^ 
the  state  against  the  property,  for  delinquent  taxes, 
shall  only  sell  the  smallest  quantity  of  the  property 
which  any  purchaser  will  take  and  pay  the  judgment 
and  costs,  was  intended'  for  the  protection  of  the  tax 
payer,  and  is  mandatory  upon  the  officer  and  not  directory 
merely.*' 

Cooley  on  Taxation,  p.  279,  says: 

"It  is  also  generally  made  imperative  that  separate 
and  distinct  parcels  of  land  shall  be  assessed  sepa- 
rately. This  is  certainly  essential  where  the  lands  are 
resident  or  seated,  and  in  the  occupancy  of  different  per- 
sons, each  of  whom  has  a  right  to  know  exactly  what 
demand  the  government  makes  upon  him.  A  failure  to 
observe  this  requirement  is  not  a  'mere  omission,  de- 
fect or  irregularity,'  which  can  be  overlooked,  under  a 
statute  which  provides  that  assessments  for  taxation 
shail  be  valid  'notwithstanding  any  omission,  defect,  or 
irre^olarity'  in  the  proceedings.  The  like  separate  as- 
sessment is  also  essential  in  other  cases  if  the  statute 
requires  it  *  *  Nay,  when  the  two  parcels  are  owned 
by  the  same  person,  if  the  statute  requires  a  separate 
assessment,  obedience  to  the  requirement  is  essential  to 
to  the  validity  of  the  proceedinga  It  cannot  be  held  in 
any  case  that  it  is  unimportant  to  the  tax  payer  wliether 
thi«  requirement  is  complied  with  or  not.  Indeed,  it  is 
made  solely  for  his  benefit;  it  being  wholly  immaterial, 
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«o  far  as  the  interests  of  the  state  is  concerned,  whether 
•separate  estates  are,  or  are  not,  separately  assessed.  And 
where  a  requirement  has  for  its  sole  object  the  bene- 
fit of  the  tax  payer,  the  necessity  tor  a  cc«npliance  with 
it  cannot  be  made  to  depend  upon  the  circumstances  of 
a  particular  case,  and  the  opinion  of  a  court  or  jury  re- 
garding the  importance  of  obedience  to  it  in  that  in- 
stance. That  method  of  construing  statutes  would  aboliiih 
all  certainty." 

From  these  authorities  it  will  be  seen  that  when  a 
statute  directs  an  assessment  to  be  made  in  a  certain  way, 
that  mode  must  be  followed,  unless  the  owner  of  the 
land  could  not  under  any  circumstances  be  prejudiced 
by  assessing  in  a  different  manner;  and  the  law  will 
presume  that  the  owner  of  real  estate  has  been  deprived 
of  his  property  without  due  process  of  law,  if  the  stat- 
ute on  lidting  and  assessing  property  is  not  substan- 
tially complied  with.  There  are  many  reasons  why  town 
lots  should  be  listed  and  valued  separately,  some  of  which 
we  will  try  to  point  out.  And>  in  doing  this,  we  shall 
not  criticise  the  authorities  which  adhere  to  a  different 
rule,  because  they  emanate  from  some  of  the  ablest 
eourts  of  the  country,  and  are  entitled  to  the  highest 
respect;  but  they  are  distinguishable  under  our  statute 
from  the  case  here  presented.  None  of  the  statutes 
which  we  have  examined  provides  that  "each  lot"  shall 
be  separately  valued,  but  only  that  "each  tract"  shall 
be  separately  assessed,  except  in  ease  of  unoccupied 
lots,  in  which  event,  by  some  of  the  statutes,  they  must 
be  separately  assessed.  It  is  argued  that  the  lots  being 
contiguous  and  occupied  by  the  owner,  he  cannot  be 
prejudiced  by  assessing  them  together.  This,  we  think, 
is  incorrect.    When  the  legislature  provided  that  "each 
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krt''  should  be  valued  separately,  it  did  so  for^the  benefit 
of  the  tax  payer,  and  not  for  the  convenience  of  the  tax- 
ing power.  If  lots  are  assessed  separately,  one  can  pay  the 
taxes  on  any  one  or  more  of  the  lots  and  let  the  others 
be  aold.  One  may  own  several  lots  lying  together  in 
one  block  in  which  no  other  person  has  any  interest  at 
the  time  of  the  assessment,  but  sell  a  part  of  them  soon 
thereafter  and  before  time  to  pay  taxes.  Now,  if  these 
lots  are  valued  together,  how  can  the  original  owner  and 
his  grantee  ascertain  the  correct  amount  of  the  taxes 
due  on  the  respective  lots?  Again,  the  taxes  might  be 
so  high  on  one  lot  that  the  owner  would  not  care  to  pay 
the  taxes  on  it,  but  at  the  same  time  be  anxious  to  keep 
up  the  taxes  on  the  lot  lying  next  to  it.  The  owner 
might  also  mortgage  one  or  more  of  several  lots  before 
assessment;  in  case  of  default,  how  could  the  officers 
determine  the  amount  of  taxes  that  the  mortgagee 
would  have  to  pay  to  protect  his  mortgage,  if  the  lots 
mortgaged  were  valued  with  other  lots?  The  legisla- 
ture foresaw  all  of  these  contingencies  and  provided  that 
each  lot  should  be  valued  separately.  By  this  system 
of  valuing  town  lots,  each  lot  bears  its  own  burden  of 
taxation,  and  the  owner  can  pay  the  taxes  on  just  such 
lots  as  he  desires  and  permit  the  others  to  go  to  sale. 

The  provisions  of  section  5618,  are  mandatory  and  not 
directory.  By  this  section,  the  lots  in  a  town  are  each 
to  be  valued  separately,  and  when  several  lots  lying  con- 
tiguous are  valued  togeth^,  the  assessment  is  a  nullity, 
and  a  sale  made  on  such  an  assessment  is  absolutely 
void.  The  legislature  has  spoken  very  plainly,  and  there 
is  no  room  for  doubt  as  to  the  manner  of  valuing  town 
lots.    The  fact  that  two  or  more  lots  are  covered  by  one 
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building  makes  no  difference.  The  statutes  say  that 
town  lots  shall  be  valued  separately.  The  lots  herein 
haying  been  valued  together  and  not  separately,  the  ae- 
sessments  were  only  assessments  in  name.  They  did  not 
amount  to  an  assessment  in  law,  and  left  the  lots  in  the 
Slime  condition  as  though  no  assessment  had  ever  been 
made. 

II.  The  three  lots  in  controversy  were  separately  listed 
and  valued  for  the  year  1893,  but  the  defendant  urges 
that  the  county  treasurer  had  no  power  to  collect  the 
taxes  for  that  year,  by  reason  of  the  failure  of  the  county 
clerk  to  attach  to  the  tax  list  delivered  to  the  county 
treasurer,  his  warrant  directing  the  treasurer  to  collect 
the  taxes  therein  contained,  as  provided  in  section  5631 
of  the  Statutes  of  Oklahoma  of  1893,  which  reads  as 
follows: 

''An  entry  is  required  to  be  made  upon  the  tax  list, 
showing  what  it  is  and  for  what  county  and  year  it  is, 
and  the  county  clerk, shall  attach  to  the  list  his  warrant 
under  his  hand  and  official  seal,  in  general  terms  requir- 
ing the  treasurer  to  collect  the  taxes  therein  levied  ac- 
cording to  law-,  and  no  informality  in  the  foregoing  re- 
quirements shall  render  any  proceedings  for  the  collec- 
tion of  taxes  illegal.  The  county  clerk  shall 
take  the  receipt  of  the  county  treasurer  on  delivering  to 
him  the  tax  list  with  the  warrant  of  the  county  clerk 
attached  and  such  list  shall  be  full  and  sufficient  author- 
ity for  the  collection  by  the  treasurer  of  all  taxes  therein 
contained." 

The  only  warrant  or  certificate  to  the  tax  list  for  1893, 
was  in  the  following  language: 
"Territory  of  Oklahoma,  Canadian  Ck>unty,  ss: 

"I,  W.  J.  Clark,  county  clerk  of  said  county  and  Terri- 
tory, do  hereby  certify  that  the  attached  tax  roll  contains 
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a  true  and  correct  copy  of  the  tax  roll  of  Canadian  county, 
OklahcMna  Territory,  for  the  year  1893. 

"In  witness  whereof,  I  have  hereunto  «et  my  hand 
and  affixed  the  seal  of  my  offke,  this  second  diay  of 
January,  1894. 

^'W.  J.  Clark,  County  Clerk." 

Is  this  certificate  sufficient  to  authorize  the  county 
treasurer  to  collect  the  taxes  contained  in  the  tax  lists 
to  which  it  is  attached?  Counsel  for  plaintiff  in  error 
contends  that  the  clerk's  warrant  directing  the  treasurer 
to  collect  the  t^xes  is  immaterial,  and  insist  that  the  law 
gives  to  the  treasurer  his  authority  to  collect  the  taxes, 
an*d  cite  in  support  of  liifl  contention  decisions  of  the 
supreme  court  of  Iowa.  The  Iowa  decisions  are  based 
upon  a  statute  which  is  different  from  ours.    It  provides: 

"The  county  auditor  shall  make  an  entry  upon  the  tax 
list  showing  what  it  is,  and  for  what  county  and  year  it 
is,  and  shall  then  deliver  it  to  the  county  treasurer  on  or 
befwe  the  first  day  of  November,  taking  his  receipt  there- 
for; and  such  list  shall  be  full  and  sufficient  authority 
for  the  county  treasurer  to  collect  taxes  therein  levied. 
But  no  informality  therein,  and  no  delay  in  delivering  the 
same  after  the  time  above  specified,  shall  affect  the 
validity  of  any  taxes,  or  sales,  or  other  proceedings  for 
the  collection  of  taxes  under  this  title."  (Sec.  843,  ?^tatutes 
Iowa,  1873.) 

From  this  section  it  will  be  seen  that  a  county 
treasurer,  under  the  laws  of  Iowa,  gets  his  authority  to 
collect  taxes  from  the  tax  list  duly  certified  by  the 
auditor;  therefore,  decisions  based  on  the  Iowa  code 
i^oald  bave  no  weight  in  this  case. 

Cooley,  in  his  work  on  Taxation,  page  292,  says: 

'^Before  the  collector  is  authorized  to  proceed  in  the 
collection  of  taxes,  he  must  have  his  warrant  for  the 
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purpose,  in  diie  form  of  law.  This,  in  different  states, 
may  be  the  assessment  roll  or  list,  with  the  tax  extend«*d 
upon  it,  or  it  may  be  a  duplicate  of  the  list  with  a  like 
extension,  or  it  may  be  either  of  these,  with  a  formal  war- 
rant attached,  particularly  indicating  what  are  his  duties 
under  it,  and  commanding  their  performance.  Whatever 
the  statute  provides  for,  in  this  regard,  the  collects  most 
have,  and  he  is  a  trespasser  if  he  proceeds  to  compulsory 
action  without  it.  Upon  this  point,  the  decisions  are 
numerous  and  uniform.  In  a  case  arising  under  a  statute 
which  required  that  a  warrant  eftiould  be  attached  to  the 
tax  duplicate,  the  following  remarks  have  been  made: 
*The  authority  of  a  collector  of  taxes  to  collect  is  his  war- 
rant. The  duplicate  is  but  a  memorandum  of  the  amount 
hei»to  collect  from  the  parties  therein  namied  respectively. 
Without  a  warrant  the  collector  becomes  a  trespasser 
as  soon  as  he  intermeddles  with  the  property  of  the  tax 
payer.  There  must  also  be  a  law  authorizing  the  issue 
of  a  warrant,  €ind  some  person  appointed  to  issue  it,  and 
it  must  conform  to  the  law  authorizing  it,  and  be  issued 
by  the  proper  person  designated  by  law,  or  it  is  no  pro- 
tection to  a  collector.'  No  question  is  made  anywhere 
of  the  correctness  of  this  doctrine.  Whatever  may  be  the 
requisites  of  the  warrant  under  the  statute,  care  must  be 
taken  that  they  be  observed." 

To  the  same  effect  is  Black  on  Tax  Titles,  section  201: 

"In  several  of  the  states  it  is  prescribed  by  statute  that 
a  warrant  shall  issue  to  the  officer  who  is  to  collect  the 
taxes  by  sale  of  property,  specifically  delegating  to  him 
the  authority  to  make  such  sales.  This  may  consist  of 
the  assessment  roll,  with  the  taxes  extended  upon  it,  or  a 
duplicate  of  the 'same,  or  either  of  these  with  the  addition 
of  a  formal  precept.  But  whatever  the  statute  provides 
for,  in  this  regard,  the  collector  must  have,  and  he  i»  a 
trespasser  if  he  proceeds  to  compulsory  action  without  it. 
In  some  jurisdictions,  however,  the  tax  warrant  is  not 
regarded  as  an  essential  step  or  fact  in   a  tax  sale, 
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etc.  •  •  But  these  states  constitute  the  exception  to 
the  rule.  It  i»  almost  universally  required  that  the  col- 
lector shall  be  armed  with  a  warrant,  before  proceeding 
to  sell  land,  just  as  a  sheriff,  selling  under  judicial  decree, 
must  be  provided  with  a  writ.  The  duty  of  issuing  the 
warrant  at  the  proper  time,  is  a  mere  ministerial  duty 
which  the  law  imposes  upon  the  designated  officer,  leav- 
ing him  no  discretion  to  exercise  in  the  matter,  and 
investing  him  with  no  judicial  functions  in  regard  to  it. 
He  cann6t  allege  illegality  or  irregularity  in  the  assess- 
ment as  a  reason  for  withholding  the  warrant  (though 
he  might  show  want  of  jurisdiction,)  and  hence  he  may 
be  compelled  by  mandamus  to  issue  it.  If  the  tax  war- 
rant is  void,  tanyctale  made,  or  deed  given,  by  virtue  thereof, 
will  be  void  also.  *  *  Where  the  collector  is  thus 
furnished  with  a  warrant,  he  cannot  go  beyond  its  terms. 
Thus,  if  it  merely  directs  him  to  make  the  taxes  by  sale 
of  the  goods  and  the  chattels  of  the  delinquent,  he  haa 
no  authority  whatever  to  advertise  his  lands  for  sale." 

In  Lamh  v.  Farralh  (Circuit  Court,  E.  D.  Arkansas)  21 
Fed.  Rep.  p.  5,  it  is  said:  "The  failure  of  the  assessor  to 
authenticate  the  assessment  roll  by  his  oath,  as  required 
by  law,  and  the  fact  that  no  warrant  for  the  collection 
of  the  tax  was  issued  to  the  collector  by  the  clerk,  as 
required  by  law,  are  irregularities  that  will  vitiate  rlie 
tax  ftale  and  deed."  See,  also.  State  v  Cannon,  La.  11  So. 
p.  86;  Olos  et  uw.  v.  Randolph,  (111.)  27  N.  E.  941;  Amos 
V,  Sankey,  128  111.  523,  21  N.  E.  Rep.  579;  Ogden  v.  BemiSr 
125  111.  105, 17  N.  E.  Rep.  55. 

Many  other  authorities  could  be  cited,  but  we  deem  it 
unnecessary,  as  the  text  books,  as  ^^ell  as  the  author- 
ities, show  beyond  any  question  that  where  the  statute 
provides  that  a  warrant  shall  issue  from  the  county  clerk 
to  the  treasurer,  such  warrant  must  issue  as  directed  by 
the  statute.    A  sale  of  real  estate,  vnthout  a  warrant 
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having  been  issued,  where  one  is  required,  is  absolntelj 
void  and  the  purchaser  takes  nothing  by  virtue  of  such 
sale.  Our  statutes  have  provided  how  land  shall  be 
assessed,  and  how  it  shall  be  sold;  and  there  must  be  a 
substantial  compliance  with  all  the  requirements  of  the 
statute  or  a  sale  will  convey  no  title.  It  is  the  duty  of  the 
eounty  clerk  to  attach  to  the  tax  list  his  warrant,  direct- 
ing the  county  treasurer  to  collect  the  taxes.  It  is  the 
warrant  which  clothes  the  treasurer  with  authority. 
The  certificate  of  the  county  clerk  attached  to  the  tax 
list  for  the  year  1893,  a  copy  of  which  is  given 
above,  does  not  conform  to  the  requirements  of  the  law- 
it  is  not  a  warrant  to  the  treasurer  as  required  by  section 
6631  of  our  statutes.  As  there  was  no  warrant  issued 
to  the  treasurer  for  the  year  1893,  he  had  no  authority  to 
collect  the  taxes  contained  in  ench  list,  and  had  no  legal 
right  to  sell  property  for  non-payment  of  the  same;  and 
no  warrant  having  been  issued  by  the  county  clerk  to  the 
county  treasurer,  the  sale  of  the  lots  above  named  for 
the  taxes  of  that  year  was  without  authority,  and  the 
tax  deed  void;  and  the  plaintiff  in  error  having  paid  the 
taxes  on  the  lot  in  controversy,  at  a  time  when  they  were 
not  due  under  the  law,  he  cannot  recover  the  amount  so 
paid  from  the  defendant. 

For  the  reason  herein  stated,  the  judgment  of  the  trial 
court  is  hereby  affirmed  at  the  cost  of  the  appellant.  A 
mandate  will  issue  in  conformity  herewith. 

All  of  the  Justices  concurring. 
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Robert  Morrow  v.  Mary  E.  Smith. 

(FUed  March  11.  1899.) 

Tax  Dked— 7<u9  Warrant,  When  Required.  Section  5681,  Oeneral  Statutes 
of  Oklahoma,  1893,  which  provides  that,  "An  entry  is  required  to  be 
made  upon  the  tax  list,  showing  what  it  is  and  for  what  county 
and  year  it  Is,  and  the  county  clerk  shall  attach  to  the  lists  his 
warrant,  under  his  hand  and  official  seal,  in  general  terms  requir- 
Ingr  the  treasurer  to  collect  the  taxes  therein  levied  according  to 
law,  and  no  informality  in  the  foregroing  requirements  shall  render 
any  proceedings  for  the  collection  of  taxes  tllegal."  And  that, 
"The  county  clerk  shall  take  the  receipt  of  the  county  treasurer 
on  delivering  to  him  the  tax  list  with  the  warrant  of  the  county 
clerk  attached,  and  such  list  shall  be  full  and  sufficient  authority 
for  the  collection,  by  the  treasurer,  of  all  taxes  therein  contained," 
is  mandatory,  and  without  such  warrant  the  county  treasurer  has 
no  right  or  authority  to  sell  real  estate  for  the  non-payment  of 
taxes,  and  any  sale  made  by  the  county  treasurer,  upon  failure  to 
pay  taxes  on  such  real  estate,  and  any  deed  issued  by  him  in 
pursuance  of  such  sale.  In  the  absence  of  a  warrant  as  provided 
in  section  6631,  Is  absolutely  void. 
(Syllabus  by  the  Court.) 

Error  from  the  District  Court  of  Canadian  County;  before 
John  C.  Tarsney,  District  Judge. 

R.  B.  Forrest,  for  plaintifif  in  error. 
DiUe  d  Blake,  for  defendant  in  error. 

Opinion  of  the  court  by 

Bur  WELL,  J.:  Lots  numbered  4  and  5,  in  block  numbered 
k2,  in  the  city  of  El  Reno,  Canadian  county,  Territory  of 
(tklahoma,  were  sold  in  1894  for  delinquent  taxes,  and 
bid  in  by  the  county  treasurer,  under  section  5660, 
Btatutes  of  Oklahoma,  1893.  On  the  2l8t  day  of  Novem- 
ber, 1895,  E.  K.  Criley  paid  the  county  treasurer  the 
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amount  of  taxes,  interests,  penalties,  costs,  etc.,  accrued 
against  said  property,  under  section  5662,  Statutes  of 
Oklahoma,  1893,  and  received  an  assignment  oft  tlie 
certificate  of  purchase  from  the  county  treasurer,  paid 
the  taxes  for  the  subsequent  years  of  1895  and  1896,  and 
secured  a  tax  deed  therefor,  and  thereafter  conveyed  said 
lots  to  the  plaintiff  in  error. 

This  case  presents  the  question  as  to  whether  or  not  it 
is  necessary  for  the  county  clerk  to  attach  his  warrant 
to  the  tax  lists  directing  the  county  treasurer  to  collect 
the  taxes  named  therein.  It  is  admitted  that  no  war- 
rants were  issued  by  the  county  clerk  directing  the  county 
treasurer  to  collect  the  taxes  designated  in  the  tax  list. 
Plaintiff  and  defendant  entered  into  the  following  stipu- 
lation, which  was  duly  filed  in  this  court: 

"In  the  Supreme  Court  of  the  Territory  of  Oklahoma. 
Robert  Morrow,  plaintiff  in  error  v.  Mary  E.  Smith,, 
defendant  in  error.     Stipulation. 

"It  is  conceded  that  the  question  raised  in  the  brief  of 
the  plaintiff  in  error  in  this  case  concerning  the  necessity 
of  a  warrant  from  the  county  clerk  to  the  county  treas- 
urer, is  exactly  the  same  question  that  is  pending  at  this 
time  before  this  court  in  the  case  of  N.  F.  Frazier  r. 
^dward  Prince.  So  far  as  that  question  ift 
concerned,  plaintiff  in  error  agrees  that  the 
brief  of  the  defendant  in  error,  in  said 
case,  may  be  considered  in  connection  with  the 
brief  of  this  plaintiff  in  error;  it  is  also  agreed  that  any 
other  question,  if  any  there  be,  identical  with  the  ques- 
tions presented  by  the  plaintiff  in  error  in  this  case  with 
similar  questions  in  the  Frazier  case,  may  be  likewise  con- 
sidered. R.  B.  Forrest,  attorney  for  plaintiff  in  ervou 
Dille  &  Blake,  for  defendant  in  error." 
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The  onlj  contention  of  plaintiff  in  error  in  reference  to 
the  necessity  of  a  warrant  from  the  clerk  to  the  treas- 
urer, which  was  not  considered  by  the  court  in  the  case 
of  Frazier  v.  Prince,  is  that  no  irregularity  in  the  warrant 
can  defeat  the  deed,  and  that  a  warrant  must  always 
emanate  from  a  judicial  authority.  The  only  certificate 
attached  to  the  tax  list  was  as  follows: 

^'Territory  of  Oklahoma,  Canadian  County,  so: 

I,  W.  J.  Clark,  county  clerk  of  said  county  and  Terri- 
tory, do  hereby  certify  that  the  attached  tax  rolls  con- 
tain a  true  and  correct  copy  of  the  tax  rolls  of  Canadian 
county,  Oklahoma  Territory,  for  the  year  1894. 

"In  witness  whereof,  I  have  hereunto  set  my  hand  and 
affixed  the  seal  of  my  office,  this  31st  day  of  December,  A. 
D.   1894. 

"W.  J.  Clark,  County  Clerk." 

It  is  true  the  statutes  provide  that,  **No  informality 
in  the  foregoing  requirements  (referring  to  the  section 
of  the  statutes  which  directs  the  issuance  of  a  tax  warrant) 
shall  render  any  proceedings  for  the  collection  of  taxes 
illegal."  (Sec.  5631,  Statutes  Oklahoma  1893.)  But 
there  is  a  great  deal  of  difference  between  an  informality 
in  a  tak  warrant  and  the  total  absence  of  any  warrant  at 
all.  The  certificate  attached  to  the  tax  lists  was  not  a 
warrant;  there  was  no  direction  to  the  treasurer  to  col- 
lect the  taxes  contained  in  the  list  as  required  by  the 
statutes. 

It  is  true  that  the  act  of  the  county  clerk  in  issuing 
the  warrant  is  a  ministerial  duty  and  not  a  judicial  one; 
so  is  the  issuing  of  an  execution  or  other  writ  by  a  clerk 
of  a  court  a  ministerial  act,  but  the  sheriff  must  be  armed 
with  the  proper  writ  before  he  oan  sell  property  to  satisfy 
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a  judgment.  Likewise,  before  a  county  treasurer  can 
legally  sell  real  estate  for  taxes,  he  must  be  armed  with 
the  warrant  of  the  county  clerk,  and  if  he  sells  real  estate 
without  such  warrant,  the  sale,  and  any  deed  issued  by 
him  in  pursuance  thereof,  will  be  absolutely  void,  and 
the  purchaser  will  acquire  no  interest  in  the  land.  He 
does  not  even  have  a  lien  on  the  land  for  the  amount  paid 
by  him  to  the  county  treasurer  at  such  sale.  There  are 
other  questions  raised  by  appellant,  but  as  this  question 
is  decisive  of  his  right  to  recovery,  it  is  not  necessary  to 
consider  them. 

The  plaintiff  in  error,  having  commenced  his  action  in 
ejectment  in  the  court  below,  against  the  defendant,  on 
his  tax  deed,  issues  having  been  joined  therein,  a  trial 
had  and  judgment  rendered  for  the  defendant  cancelling 
such  deed  and  quieting  the  title  in  her,  and  taxing  the 
costs  to  the  plaintiff  in  error,  for  the  reasons  given  in  the 
case  of  Frazier  t?.  Prince,  this  volume,  p.  253,  and  the 
reason©  given  herein,  the  judgment  of  the  lower  court  ia 
hereby  affirmed,  at  the  cost  of  appellant. 

Burford,  C.  J.,  not  sitting;  all  of  the  other  Justices 
concurring. 
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n.  C.  Masters,  Sheriffy  v.  Robert  R.  Teller. 

(Filed  AprU  10,   1899.) 

DAMAQKO—Takifig  of  Property— Defense.  In  an  action  to  recover  o-^nagres^ 
against  the  defendant  for  the  taking  of  property,  the  taking  having 
been  shown,  the  burden  of  proof  then  shifts  to  the  defendant,  who 
must  justify;  and  In  order  for  the  officer  who  has  taken  the 
property,  under  an  execution,  to  make  his  justlflcatlon  complete, 
he  must  aver  In  his  pleadings  and  show  In  his  evidence  a  valid  writ. 
Issued  by  a  court  of  competent  Jurisdiction,  and  If  he  has  not 
averred  these  facts  and  proved  them,  his  defense  must  fall,  If  he 
Invokes  the  rule  upon  his  authority  as  an  officer  under  a  writ  of 
execution. 
(Syllabus  by  the  Court.) 

Error  from  the  Probate  Court  of  Kay  County;  before  Robert 
Neff,  Probate  Judge, 

A.  A.  By  era  J  for  plaintiff  in  error. 

y.  jBT.  Brown  and  Cotteral  d  Homor,  for  defendant  in 
error. 

On  petition  for  rehearing;  former  opinion  reaffirmed. 
Opinion  of  the  court  by 

McAteb,  J.:  The  petition  for  rehearing  ayens,  first, 
tLat  "the  court  has  overlooked  the  fact  that  the  main 
iasne  upon  which  this  case  was  tried  in  the  court  below 
was  upon  Robert:  R.  Teller's  right  to  claim  and  recover  the 
property  taken  by  Masters,  sheriff,  and  that  it  was  not 
tried  upon  the  question  of  the  validity  or  invalidity  of 
any  judgement  or  execution  under  or  by  virtue  of  which 
Masters  was  acting.'*  The  justice  who  prepared  the  opin- 
ion in  this  case  in  the  first  instance  was  not  present  or 
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fitting  with  the  court  when  the  rehearing  waa  granted. 
It  would  seem  that  the  statement  of  facts  in  the  orig- 
inal opinion  (7  Okla.  668.)  adequately  covered  the  point 
in  question,  since  it  is  there  stated  that  the  amended  pe- 
tition of  Teller,  upon  which  the  case  was  tried,  charged 
that  Masters  was  the  sheriff  of  Kay  county  on  the  fiwt 
day  of  January,  1896;  that  the  plaintiff  was  at  the  time 
the  owner  and  in  the  lawful  possession  of  a  sorrel  mare 
and  a  buggy,  valued  at  two  hundred  dollars;  that  Masters 
levied  upon  the  property  mentioned  as  the  property  of 
W.  J.  Morgan;  that  Masters  wa»  thereupon  notified  by 
William  Morgan,  the  father  of  W.  J.  Morgan,  who  had 
possession  of  the  property  on  behalf  of  the  plaintiff.  Tel- 
ler, that  the  property  was  owned  by  the  plaintiff,  and  that 
notwithstanding  that  fact.  Masters  deprived  the  plaintiff 
of  it  and  converted  it  to  his  own  use,  and  for  damages. 

Evidence  upon  all  these  points  was  submitted  to  the 
jury,  which  found  in  favor  of  the  plaintiff.  Since  evi- 
dence was  produced  to  the  jury  touching  all  these  points, 
which  are  all  the  material  points  averred  in  the  petition, 
the  verdict  of  the  jury  necessarily  included  their  consid- 
eration, and  the  court  here  is  precluded  fw)m  inquiring 
into  those  facts;  and  it  would  seem  that  a  statement  of 
the  summary  of  the  evidence  ought  to  be  siufficient  here 
to  preclude  another  hearing,  since  to  include  the  testi- 
mony in  the  opinion  of  the  court  would  be  to  add  about 
one  hundred  and  eight  pages  to  the  volume  of  the  opinion. 

It  is  in  tlie  second  place  contended  that  "since  the 
plaintiff  charged  in  his  amended  petition  that  Masters 
was  acting  under  a  pretended  execution,  that  this  is  a  ma- 
terial part  of  the  plaintiff's  pleading,  and  that  it  must 
be  proven ;  and  that  the  plaintiff  must  offer  some  proof, 
^t  least,  that  the  said  execution  was  not  valid,  and  that 
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until  the  plaintiff  does  that,  the  presumption  of  law  is 
that  the  sheriff  was  acting  within  the  scope  or  his  powers 
<»•  authority;  and  that  the  acts  of  all  courts  and  officers 
are  presumed  to  be  fully  in  accordance  with  law  until 
shown  by  positive  evidence  that  he  was  not  so  acting,  and 
in  this  case  the  said  Teller  did  not  prove  or  offer  any  proof 
whatever  that  the  execution  under  or  by  virtue  of  which 
Masters  levied  upon  said  property,  was  not  valid,  and  that 
they  failed  in  their  proof  in  that  part  of  their  petition, 
thereby  not  requiring  the  defendant,  Masters,  to  prove 
that  it  was  valid.'' 

No  authority  is  cited  in  support  of  this  proposition,  and 
if  the  court  here  should  support  it,  we  should  have  to 
make  a  case  of  original  impression,  and  buttress  it  as  we 
might,  without  authority,  for  we  cannot  find  that  any 
court  has  ever  supported  it. 

It  was  said  in  Waterman  on  Trespass,  sec.  606,  that: 

**The  taking  being  proved,  it  is  for  the  defendant  to 
justify  the  act,  which  prima  facie  is  a  trespass.  If  the  de- 
fendant allege  the  authority  as  an  officer  to  seize  the 
property  in  controversy,  it  is  a  defense  in  the  nature  of  an 
avoidance  of  the  plaintiff's  claim  for  damages.  The 
whole  issue  is  then  on  the  justification  set  up  in  the  an- 
swer, and  it  is  incumbent  on  the  defendant  to  go  forward 
and  establish  his  defense." 

And  it  is  stated  again  in  the  same  work,  that:  "If  the 
trespass  be  justified  under  civil  or  criminal  process,  the 
defenttant  must  prove  every  material  fact  of  the  author- 
ity under  which  he  justifies."  (Waterman  on  Trespass, 
sec.  607.) 

In  Bacon's  Abridgment  it  is  said  that:  "It  is  incum- 
bent upon  the  sheriff  to  give  in  evidence  a  copy  of  the 
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judgment  uxK>n  which  the  writ     is    issued.''    (Bacon's 
Abridgment,  Trespass,  G.  23.) 

The  general  rule  is  thus  stated  by  Mr.  Cobbey  in  his 
work  on  Replevin:  "Where  the  defendant  is  an  officer, 
he  must  ptead  a  valid  execution  and  judgment,  and  prove 
them."     (Cobbey  on  Replevin,  sec.  759.) 

In  Mericle  v,  MulkSy  1  Wis.  366,  the  court  says: 
"Where  in  an  action  of  trespass  the  plaintiff  calls  the 
defendiant  or  a  co-trespasser  to  prove  the  trespass,  and  in 
so  doing  he  testifies  that  the  acts  were  done  by  virtue  of 
a  warrant  or  other  authority,  such  statement  cannot  be 
nmde  available  to  the  defendant  as  a  justification.  There 
is  no  legal  presumption  from  such  statement  that  the 
acts  complained  of  were  authorized,  or  that  the  process 
was  regular,  but  the  authority  or  process  itself  must  be 
shown." 

In  Shultz  V.  Frank,  1  Wis.  352,  it  is  held  that:  "To  jus- 
tify the  taking  by  virtue  of  legal  proceedings,  the  defend- 
ant must  plead  it  in  justification  and  prove  it  on  the 
trial." 

In  Taylor  v.  Morrison,  73  111.  566,  the  defense  was  that 
the  defendant  had  acted  under  a  writ  of  replevin.  After 
stating  that  there  was  some  question  as  to  how  far  a  valid 
writ  of  replevin  would  protect  the  officer  in  levying 
on  property  claimed  by  a  third  person,  the  court  eays: 

"Under  any  view  of  the  law  the  sheriff  and  those  acting 
under  him,  to  make  their  justification  complete  must  show 
a  valid  writ,  issued  by  a  court  of  competent  jurisdiction, 
attested  in  the  usual  form,  particularly  describing  the 
property  taken  with  sufficient  certainty  to  identify  it,  or, 
in  case  the  writ  is  lost  or  destroyed,  its  contents  must  be 
proven.  This  has  not  been  done,  and  the  qnestion  upon 
which  defendants  rest  their  defense  does  not  arise  in  thn 
case.  They  took  and  carried  away  the  property  of 
plaintiff,  and  have  shown  no  justification  whatever.    So 
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far  as  this  record  discloses  it  was  an  unwarrantable 
trespass,  and  all  the  jury  had  to  do  was  to  assesa  the 
plaintiff's  damages  for  taking  his  property."  (Sewey  v. 
Adkinsonj  34  Cal.  346;  Wyatt  v.  Freeman,  4  Col.  14;  Damon 
V.  Bryant^  2  Pick.  411;  Parker  v.  Walrod,  16  Wend.  514; 
Candee  v.  Lord,  2  Comst.  269;  Williams  v.  Ives,  25  Oonn» 
568;  2  Greenleaf  on  Evidence,  629.) 

The  brief  of  the  defendant  in  error  confronted  the  plain- 
tiff in  error  at  the  time  of  the  filing  of  his  petition  for  re- 
hearing here,  and  should  have  been  more  carefully  con- 
sidered before  proffering  the  proposition  which  he  has 
made  in  his  application,  that  the  defendant,  In  the  capa- 
city of  sheriff,  levied  upon  the  property  with  a  pretended 
execution,  pretended  to  be  issued  by  Giles  to  satisfy  a. 
pretended  judgment,  which  was  no  part  of  the  plaintiff'a 
case.  It  was  unnecessary  for  him  to  prove  it;  all  that  he 
had  to  do  was  to  prove  that  the  property  was  his  own,  and 
was  taken  from  his  possession  by  the  defendant.  Neces- 
sity then  arose  for  the  defendant  to  justify  the  acts;  and 
in  order  to  do  that  it  was  necessary  for  him,  under 
all  the  authorities,  to  plead  a  valid  execution  and  judg- 
ment and  to  prove  them,  and  in  order  to  do  so,  it  was 
necessary  for  him  to  give  in  evidence  a  copy  of  the  judg- 
ment upon  which  the  writ  was  issued,  to  aver  his  writ 
specifically,  and  to  give  in  evidence  the  writ  and  a  copy 
of  the  judgment  upon  which  the  writ  was  issued;  or,  as 
was  said  in  Shultz  v.  Frank,  quoted  above,  to  "plead  it  in 
justification  and  prove  it  on  the  trial,"  and  as  was  said 
in  Taylor  v.  Morrison,  quoted  above,  to  "show  a  valid  writ 
issued  by  a  court  of  competent  jurisdiction,  attested  in 
the  usual  form,"  and  the  court  there  says  that  the  de- 
fendant "took  and  carried  away  the  property  of  the  plain- 
tiff and  has  shown  no  justification  whatever,"  and  that^'so 
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far  as  thi«  record  diBcloeee,  it  waa  an  unwarrantable  tres- 
pass, and  all  the  jury  had  to  do  was  to  assess  the  plain- 
tiflTs  damages  for  taking  his  property."  The  remarks  of 
the  court,  as  cited  above  and  applicable  to  this  case,  were 
all  found  in  the  brief  of  the  defendant  in  error  at  the 
time  the  petition  for  rehearing  was  filed,  and  the  propo- 
sition reiterated,  as  stated  above.  The  plaintiff  in  error 
wholly  failed  to  so  plead,  as  the  law  mimifestly  requires, 
and  as  was  stated  in  the  original  opinion  in  the  cause. 

The  judgment  of  the  court  will,  therefore,  be  affirmed. 

All  of  the  Justices  concurring. 


John  S.  Hall  v.  Oren  A.  Powell  et  ux, 

(Filed   April  10,   1899.) 

AppBAii—iSevieto— Finding*.  This  cause  was  submitted  to  the  court 
upon  evidence  taken  in  open  court,  and  special  flndinffs  of  fact 
were  made  at  the  request  of  both  parties.  If  the  evidence  reason- 
ably tends  to  support  the  flndinffs  of  fact  made  by  the  trial  court, 
such   findings   will   not  be  reviewed  here. 

"hionTOKQ^—Homettead—yaUdity.  The  action  was  for  foreclosure  of 
mortfiraere  upon  land  claimed  to  be  the  homestead  of  the  family, 
and  it  was  found  by  the  court  that  the  wife  had  not  signed  the 
mortgagre,  and  ik  was  therefore  void  for  aU  purposes,  from  its 
inception. 

HoMBSTBAD— A bandonmenf—Fofd  Mortgage.  Shortly  after  the  execu- 
tion of  the  mortgragre,  the  family  left  the  land,  having  rented  it 
for  a  year.  It  is  not  shown  affirmatively  that  the  husband 
meant  to  return.  It  was  shown  affirmatively  that  the  wife  meant 
to  return  to  the  land  at  the  time  of  leaving  it  Shortly  after 
quitting  the  land,  the  huBband  abandoned  the  wife.  Even  if  these 
facts  constituted  an  abandonment  of  the  land,  It  would  have  no 
effect  to  validate  the  mortgage  which  was  void  from  the 
beginning. 
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4.  CoNYKYA2fcm—Hu9band  to  Wife—Eomestead.  Before  abandoning  the 
the  wife,  the  husband  executed  a  deed  to  the  wife  of  all  his 
interest  in  the  land,  which  she  continued  to  regard  and  treat  as 
her  homestead,  and  which  the  court  found  in  its  special  findings 
of  fact  to  be  her  homestead.  The  rule  which  requires  the  husband 
and  wife  to  join  in  the  execution  of  a  deed  to  their  homestead 
is  not  applicable  in  this  case,  nor  within  the  spirit  of  the  statute 
which  reauiree  it,  since  it  is  not  intended  that  the  wife  should 
do  the  vain  and  absurd  thing  of  executing,  as  grantor,  a  deed  to 
herself  as  grantee. 
(Syllabus  by  the  Court.) 


Error  from  the  District  Court  of    Payne    County;  before 
Frank  Dale,  District  Judge, 

King  d  Hutto,  for  plaintiff  in  error. 
Lowry  d  Hunty  for  defendant  in  error. 

Action  by  J.  S.  HaW  against  Oren  A.  Powell  and  Eldor- 
ean  Powell.  Judgment  for  defendants,  and  plaintiff 
turings  error.    Affirmed. 

STATEMENT  OP  THE  CASE. 

Thie  was  an  action  to  foreclose  a  mortgage  upon  real 
e»tate,  which  purported  to  have  been  executed  by  Oren  A. 
Powell  and  Eldorean  Powell,  his  wife.  The  mortgage  was 
delivered  by  Powell  to  the  agent  of  Hall,  who  paid  Powell 
the  cooaideration  therefor.  The  petition  was  an  ordinary 
petition  in  foreclosure,  averring  non-payment  of  principal 
and  interest,  and  seeking  for  judgment  upon  the  note, 
which  purported  to  have  been  executed  contemporan- 
eously therewith  by  both  the  defend'ant©,  and  for  judg- 
ment  for  the  amount  due,  and  foreclosure.  No  answer 
was  filed  by  Oren  A.  Powell,  and  judgment  was  rendered 
againat  Mm  by  default  for  the  amount  of  the  note,  and 
Eldorean  Powell  filed  her  sepamte  verified  an- 
swer,   denying    generally    all    the   allegations   of   the 
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petition  niot  specifically  admitted;  denying  the  ex- 
ecution and  deliv«7  of  the  note  and  mortgage, 
oo  far  as  she  had  any  knowledge,  and  declaring  that  she 
had  never  signed  or  executed,  or  authorized  any  other 
percpon  for  her  to  sign  or  execute,  the  notes  and  mortgage 
described  in  the  petition,  and  that  they  were  not  her  notes 
and  not  her  mortgage;  that  she  had  no  knowledge  (rf 
them;  that  she  was  in  no  way  indebted  to  the  plaintiff 
upon  any  account  whatever;  that  at  the  period  of  the  al- 
leged execution  and  delivery  of  the  notes  and  mortgage 
the  land  described  in  said  mortgage  was  the  homestead 
of  the  defendants;  that  Oren  A.  Powell  and  herself  were 
husband  and  wife;  that  they  were  married  in  1892,  and 
immediately  establwhed  their  residence  on  the  tract  of 
land,  and  had  continuously  resided  thereon  until  about 
the  1st  of  February,  1897,  and  had  continuousily  resided 
upon  the  land  and  claimed  it  as  their  home- 
stead throughout  the  intervening  period  between  their 
marriage  and  the  last-named  date.  B>he  prayed  judgment 
for  her  costs,  and  that  the  couri;  should  find  as  to  the  al- 
leged mortgage  that  the  premises  were  the  homesrtead  of 
the  defendants,  and  that  the  mortgage  was  null  and  void. 
A  jury  was  impaneled  to  try  the  cause,  and  a  number  of 
witnesses  were  produced,  and  examined  in  open  court, 
and,  the  testimony  having  been  closed,  both  parties  agreed 
tfhat  the  case  should  be  taken  from  the  jury  and  decided 
by  the  court.  And  thereupon,  upon  the  request  of  both 
parties,  the  cause  was  taken  from  the  jury,  and  the  court 
made  special  findings  of  fact  at  the  request  of  both 
parties  to  the  effect  that: 

*'At  the  time  the  mortgage  sued'  upon  in  this  cause  was 
executed  Oren  A.  Powell  and  Eldorean  Powell  were  hus- 
band and  wife;  that  the  mortgage  which  purported  to 
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have  been  executed  upon  the  tract  of  land  occupied  by 
by  them  was  the  homestead  of  themselves  and  two  chil- 
dren; tbat  the  mortgage  was  not  signed  by  Eldorean 
Powell,  but  was  executed  by  her  husband  withou-t  her 
knowledge  or  consent;  that  in  February,  1897,  they  left 
their  place  of  residence  upon  the  tract  of  land  covered  by 
the  mortgage,  and  removed  therefrom  to  an  adjoining 
<M>unty,  with  the  expectation  of  remaining  there  for  the 
period  of  about  one  year;  that  during  the  time  of  sueh  ab- 
sence the  land  was  lecised  to  a  tenant;  that  the  wife  did 
not  intend  to  permanently  reside  avmy  from  nor  off  the 
land;  that  after  they  had  been  absent  for  (the  court  did 
not  specify  the  time,)  and  on  the  20th  day  of  March,  1897, 
Oren  A.  Powell  executed  a  warranty  deed  to  the  tract  of 
land  to  his  wife,  Eldorean  Powell,  and  that  at  the  time  of 
the  execution  of  sueh  deed  they  were  living  together  am 
husband  and  wife,  and  so  continued  to  live  together  for 
the  period  of  about  two  weeks  thereafter;  that  at  the 
end  of  that  time  the  husband  abandoned  his 
wife,  and  has  remained  away  from  her  since  such 
abandonment,  and  is  not  now  sustaining  the  re- 
lation of  the  head  of  the  family  towards  El- 
dorean Powell  and  the  two  minor  children,  the  care  cmd 
custody  of  such  children  being  with  her;  that  Eldorean 
Powell  did  not  di«»cover  that  her  name  had  been  affixed 
to  the  mortgage  and  note  sued  upon  in  this  case  until 
about  one  week  after  the  same  were  executed,  and  did 
discover  that  the  mortgage  and  note  had  been  signed  and 
executed  prior  to  the  time  the  plaintiff  in  this  case  pur- 
chased the  note  and:  mortgage;  that  she  made  no  effort  to 
notify  any  party  of  the  fact  that  her  name  had  been  af- 
fixed to  the  note  and  mortgage  without  her  knowledge 
and  consent,  and  that  she  did  not  know  to  whom  the  note 
and  mortgage  had  been  assigned,  prior  to  the  commence- 
ment of  this  action,  and  did  not  know  of  the  execution  of 
the  note  and  mortgage  until  after  Powell  had  received  the 
proceeds  from  the  pale  of  the  note  and  mortgage  to  W.  P. 
Hall;  tbat  she  made  no  effort  to  ascertain  to  whom  the 
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note  and  mortgage  were  given  during  all  the  time  preced- 
ing the  bringing  of  this  action." 

The  further  finding  of  the  court  was  that  "the  two  chil- 
dren bom  of  the  marriageof  thede-fendantB  are  now  in  the 
care  and  custody  of  Eldorean  Fi 
her  for  support,  and  that  it  is  ' 
the  tract  of  land,  and  residfe  t) 
at  the  expiration  of  the  lease,  t< 
to  the  1st  day  of  March,  1897." 
that  The  acknowledgment  and 
^age  as  the  acknowledgment 
"  placed  there  without  her  ooosc 
Oren  A.  Powell  presented  this  i 
as  they  appear  upon  the  inetr 
knowlegdnient  appearing  theren 
received  the  consideration  there 
mortpafce:  and  neither  the  moi 
knew  of  the  fact  that  Eldorean 
executed  said  note  and  mortgs 
were  received  by  the  mortgagee, 
were  duly  assigned  thereafter 
action." 

The  plaintiff  excepted  (1)  to  that  part  of  the  finding 
which  stated  that  Eldorean  Powell  had  not  consented  to 
have  ^'^er  name  signed  to  said  note  and  mortgage,"  aud 
further  excepted  (2)  to  the  fin-ding  that  she  intended  to  re- 
turn to  said  land  as  her  place  of  residence.  The  court 
thereupon  rendered  judgment  in  favor  of  Eldorean  Powell 
and  against  the  defendant  Oren  A.  Powell- 
Opinion  of  the  court  by 

McAtee,  J.:     It  is  contended  by  the  plaintiff  in  error 
that  Eldorean  Powell  has,  by  reason  of  the  execution  of 
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the  mortgage,  no  homestead  interest  in  the  land.  It  is 
pwmded  in  section  21,  eh.21,  title  "Conveyanice»,''Statutes 
OklaJboma,  1893,  that:  "All  instruments  other  than 
leases  for  the  period  of  one  year,  affecting  the  title  to 

mestead  of  a  family,  shall  be 
ind  wife  join  in  the  execution 
rument  conveying  the  same.'' 
ndings  of  fact,  found  that  the 
homestead  of  the  defendants, 
'ean  Powell,  and  that  she  had 
ned  in  the  execution,  and  that 
d  the  mortgage.  These  facts 
Q,  the  rule  being  that,  when 
?d  in  the  trial  court  upon  all 
dings  of  fact  made  by  the 
:e  reasonably  tends  to  sfupport 
ngs  of  fact  will  not  be 
nd  the  rule  upon  the  subject 
i  submitted  to  the  couit  below 
L  jury  is  empaneled  to  try  the 
)kla,  617,  39  Pac.  391.) 

Such  testimony  was  produced  upwn  the  examination  of 
Eldorean  Powell  herself,  who  testified  that  she  "had  not 
signed  the  mortgage"  in  question;  that  she  had  not 
authorized  any  one  to  sign  it;"  that  she  "did  not  know 
that  a  mortgage  was  given  on  that  home  for  a  couple  of 
weeks  afterward»;"  that  she  was  sick  in  bed,  unconscious 
a  part  of  the  time,  and  had  been  sick  for  three  weeks; 
that  elie  remembered  the  parties  coming  in,  but  did  not 
know  what  they  came  for;  had  no  conversation  with  them, 
did  not  sign  the  mortgage,  and  that  nothing  was  said  to 
her  about  signing  her  name  to  it;  that  she  made     no 
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acknowledgment  upon  it,  nor  had  ever  consented  to  the 

signing  of  it;  that  it  wa&  her  home  and  homeBtead,  and 

tlie  home  and     homestead     of    the    family,  and    the 

only  one  they  had;  and  that  neittier  she  nor  they  had 

ever  abandoned  it,  but  that  th< 

having  agreed  to  rent  it  for  one 

March,  1897,  and  had  gone  tc 

where  her  husband,  OTen  A.  I 

This  evidence  was  supported  b 

stances. 

The  testimony  abundantly  "t 
:ftndings"  of  the  trial  court,  and 
-disturbed  here.  It  cannot  be  di«] 
Powell  did  not  join  in  the  executi 
edge  the  mortgage  which  purpc 
for  the  purposes  of  securing  the  ] 
incurred  by  Oren  Powell,  and  the 
void  for  all  purposes  from  its 
the  beginning — because  there  is  i 
was  the  homestead  of  the  defends 
gage  purported  to  have  been  ex 

wife,  a«  the  trial  court  found,  had  never  joined  in  its 
execution.  It  is  argued,  however,  that  when  the  family, 
a,fter  the  execution  of  the  mortgage  by  Oren  A.  Powell, 
left  the  land,  no  intention  having  been  proven  that  Oren 
Powell  intended  to  return  to  it,  since  he  was  the  head  of 
the  family,  such  leaving  of  the  homestead  for  the  period 
of  a  year,  without  the  proven  intention  of  returning, 
was  an  abandonment.  If  it  should  be  sustained  tihat  such 
a  leaving  of  the  homestead  was  abandonment,  it  could 
not  avail  the  plaintiff  in  error  here,  since  there  i»  no  quea- 
lion  that  at  the  time  of  the  execution  of  the  mortgage  by 
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Oren  A.  Powell  the  land  was  the  home«tead  of  the  family; 
and  flince  the  apecial  findings  of  the  court  below,ftupported 
by  evidence,  »how  that  the  wife  did  not  join  in  the  mort- 

^nning;  and  the  subsequent 
¥as  Oren  Powell's  inftention 
could  have  no  effect  to  vali- 
he  mortgagee  to  any  remedy 
included  therein.  {Ott  v. 
V.  Bateman,  66  Iowa,  488,  24 
f,  49  Mich.  597, 14  N.  W.  559.) 
been  void  from  the  begin- 
en  shown  on  the  part  of  the 
fht  to  convey  the  land  to  his 
telf  alone.  (Furrow  v.  Athey^ 
arsh  V.  Or  iff  in  [Iowa]  34  N. 

at:  "A  deed  by  a  husband 
ad  is  void,  unless  the  wife 
a  deed  to  herself  of  her  own 
le  sec,  1990,  is  relied  upon  to 
vides  that  a  deed  of  a  home- 
^  husband  and  wife  join 
:o  the  wife  is  not  within  the 
arely  cannot  intend  that  the 
absurd  thing  of  executing, 
IS  grantee."  The  judgment 
rmed. 

ing. 
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Jambs  Lucas  et  al.  v.  C.  E.  Braicrfibld. 

(Filed  April  10,   1S99.) 

L  CoivrEnBiOK—Damagw— Evidence.  This 
damagres  for  the  carrying:  away  ai 
on  behalf  of  the  defendant,  of  wh< 
Evidence  was  introduced  tending  t 
seized  by  the  sheriff  under  an  es 
judgHEnent,  which  had  been  rendered 
that  the  wheat  belonged  to  the  plal 
of  its  value. 

2.  YKRT>iCT-~Not  Disturbed,  While  evidence  was  offered  tending  to 
contradict  the  evidence  thus  introduced,  yet,  upon  submission  to 
the  Jury,  a  verdict  was  rendered  for  the  plaintiff,  and,  having 
been  based  upon  evidence  which  reasonably  tended  to  support 
it,  it  will  not  be  disturbed  here. 
(Syllabus  by  the  Court.) 

Error  from  the  District  Court  of  Canadian  County;  before 
Jno.  H.  Burfordy  District  Judge. 

C.  H.  Carstcell  and  J,  J.  Carney,  fcr  plaintiffs  in  error. 
W.  E,  Criley,  far  defendant  in  error. 

Action  by  C.  E.  Brakefield  agains 
W.  D.  Porch.    This  was  an  action  bi 
tice  of  the  peace  in  Canadian  county 
for  the  conversion  of  grain,  in  whic 
error  here  was  plaintiff.    The  bill  of 
that  on  the  22d  day  of  January,  18 
Lucas  and  Porch,  carried  away  and  converted  to  their 
own  use  312  bushels  of  wheat,  the  property  of  the  plain- 
tiff, of  the  value  of  f  99.84,  which  was  due  to  the  plaintiff, 
and  remained  unpaid,  and  for  which  he  demanded  judg- 
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ment.  No  answer  was  filed  below.  Upon  trial,  judg- 
ment was  rendered  for  the  plaintiff  in  the  case,  and  ap- 
peal taken  by  the  defendants  to    the    district    eonrt, 

i  jury,  and  a  verdict  rendered 
efendant  in  error  here.  The 
reversal  of    this    judgment. 


:erial  matters,  entitled,  *'Sug- 
id  "Supplemental  Bill  of  Par- 
jl,"  are  admitted  to  have  been 
r  the  rendition  of  judgment, 
They  are  no  part  of  the  case, 

he  motion  for  a  new  trial  was 
rdict  was  not  sustained  by 
i  contrary  to  it;  (2)  was  con- 
Tors  of  law  occurring  at  the 
argued  in  the  brief  of  plain- 
srerdict  was  not  sustained  by 

show  that  the  wheat  was 
idian  county  under  an  execu- 
gment  which  had  been  rend- 
ice  of  that  county,  in  which 
idant,  and  that  the  property 
property  of  Brakefleld.    Evi- 

to  show  that  the  wheat  was 
rakefleld,  where  he  lived  in 
k  was  done  by  his  son  and  a 
own  property,  and  was  sold 
ne.    Evidence  v^as  also  given 
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to  the  jury  showing  the  quantity  of  the  wheat  and  the 
price  per  buaihel,  sustaining  the  amount  of  the  judgment 
demanded,  and  of  the  verdict,  by  the  jury,  and  that  the 
amount  remained  unpaid.  While  a  good  deal  of  testi- 
mony was  offered  to  controvert  the  testimony  thus  ad- 
duced by  the  plaintiff,  Brakefield,  yet,  upon  submission 
to  the  jury,  a  verdict  was  rendered  in  his  behalf  for  the 
amount  claimed,  and  this  verdict,  having  been  based  up(m 
evidence  which  reasonably  tended  to  support  it,  it  will 
not  be  disturbed  here.  (Bank  v.  Earle,  2  Okla,,  617,  39 
Pac.  391.) 

The  judgment  of  the  court  below  will  therefore  be  af- 
firmed. 

Burford,  C.  J.:  having  presided  in  thte  court  below, 
not  sitting;  all  of  the  other  Justices  concurring. 


CAROLrNB  Hess  et  al.  v.  W.  W.  Trigg  et  al. 

(Filed  April  10,   1899.) 

1.  CoirvsYANCE—AcknowledgemenU— Statute  Construed.  The  Statutes  of 
1890,  upon  the  subject  of  ''Conveyance"  and  that  upon  •Trans- 
fers,** which  provides  different  modes  of  acknowledgrment,  which 
were  afterward  incorporated  in  the  Statutes  of  1893.  are  each, 
when  conformed  to,  effective,  and,  inasmuch  as  they  relate  to 
the  same  subject-matter,  they  should  be  construed  together,  and 
effect  given  to  each. 

2.  SAMK—Con8tructi<m—Rule.  The  rule  above  stated  ought  especially 
to  be  held  where  statutes  relating  to  the  same  subject-matter  have 
been  enacted  at  the  same  legislative  session,  rather  than  to  Infer 
that  one  of  the  statutes  was  meant  to  destroy  the  other. 

3.  Statute— 7^fn«  of  Taking  Effect,  The  first  legislative  assembly  of 
this  Territory  having  "ended  on  the  24th  day  of  December,  liBO^** 
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the  proviskms  enacted  by  that  legislative  assembly  relative  to 
transfers  and  conveyances  of  real  estate  each  went  into  effect 
upon  the  26th  day  of  December,  1890. 

f   Instrument.    The    execution   of     a 

>etween     the    parties    without     an 

knowledgement   simply   has   refer- 

and  not  to  the  effective  force  of 


t  of  Canadian  County;  before 
y  District  Judge. 

fifs  in  eiTor. 

ilake,  for  defendants  in  error. 

►F  THE   CASE. 

id  William  H.  Trigg  against 
&s  on  a  promissory  note  and 
:gage  upon  real  estate  given 
debt  evidenced  by  the  note. 
ELve  been  given  by  the  plain- 
nd  and  co-defendaiit,  Louis 
ath,  the  execution  of  either 
led  upon,  and  this  presented 
igment  is  in  the    following 


nty  of  Canadian,  es. 

1893,  before  me,  the  under- 
d  for  said  county,  personally 
iroline  Hess,  his  wife,  to  me 

Identical  persons  who  exe- 
ge,  and  acknowledged  that 
irfree  and  voluntai-y  act  and 
les  therein  set  forth.  My  teim 
e  first  day  of  January,  1895. 
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Witness  my  band  and  oflficial  s^al  the  day  and  year  first 
above  written.  Cha».  Rider,  Register  of  Deeds  for  Cana- 
dian county,  Oklahoma." 

The  mortgage  and  note  purported  to  have  been  exe- 
cuted by  the  plaintiff  by  signing  her  mark.  A  jury  wa« 
impaneled  in  the  caujse  for  the 
tions  as  to  (1)  whether  the  pla 
sued  upon ;  (2)  whether  she  sig 
the  action ;  and  (3)  whether  shi 
tion  of  the  mortgage  sued  up< 
mortgage  in  evidence,  it  was  c 
in  error,  for  the  reason  that  '' 
purported  to  be  acknowledged 
the  statutes;"  which  objection 
tion  reserved.    Affirmed. 

Opinion  of  the  court  by 

McAtee,  J.:    It  is  contended  by  the  plaintiff  in  error 
that  the  acknowledgement  was  not  in  compliance  with  the 
statute.       The  acknowledgement  was  made,  if  at  all, 
under  the  statutes  of  Oklahoi 
enacted  in  the  Stantes  of  189 
10,  ch.  21,  p.  378,  Statutes  1893 
^*if    any    one    signs  the  inst 
mark,  the  officer  taking  the 
addition  to  the  above  form,  sl 
instrument  over  to  the  party 
explained  the  contents  thereo 
that  after  auch  explanation  hi 
It  is  contended,  since  the  acki 
form  here  prescribed,  that  the  i 
was  not  valid  or  binding.    A 
that  a  register  of  deeds  was  d 
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take  an  acknowledgment  of  an  instrument  affecting  title 
to  peal  estate,  in  as  much  a«  the  fallowing  secti<m  11  of 
chapter  21  providee  the  officers  befone  whom  euch  an 
acknowledgment  could  be  taJi^en,  and  does  not  include 

ontained  aJ«o  a  chapter  upon 
e-enacted  and  included  in  the 
ch  provides,  in  section  21,  ch. 
le  "officer  taking  the  acknowl- 
muet  indorse  thereon  or  attach 
ntiaJly  in  the  forms  hereinafter 

or  State  of 

of ,fl8:     On 


this- 


•  day  of  ■ 


-,  in  the  year  • 


-,  known 
,to 


before  me,  personally  appeared 

to  me  or  proved  to  me  on  the  oath  of 

be  the  person  who  is  described  in,  and  who  executed  the 
within  instrument,  and  acknowledged  to  me  that  he  (or 
they)  executed  the  same."  And  it  is  al»o  provided  in 
section  11,  ch.  82,  p.  1156,  that  "the  proof  or  acknowledge- 
ment of  an  instrument  may  be  made  in  this  Territory 
within  the  judicial  district,  county,  subdivision,  or  city, 

>  elected  or  appointed,  before 
ter  of  deeds." 

the  latter  act  took  efifect 
iber,  1890,  while  the  former  act, 
took  effect  upon  the  25th  day 
:hat  the  chapter  on  transfers 
ttg  effect  of  the  chapter  upon 
there  are  two  statutes  on  the 
fferent  dates,  and  it  is  plain, 
last,  that  it  was  intended  to 
and  be  a  complete  and  perfect 
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«yi^em  or  provisian  in  itself  the  last  must  be  held  to  he 
a  legislative  declaration  that  whatever  is  embraced  in  it 
shall  prevail,  and  whatever  is  excluded  is  dificarded  and 
repealed. 

We  cannot  hold  that  this  propc 
the  facts  as  they  are  presented.  V 
oonveyances  and  that  upon  transf e 
modes  of  acknowledgement,  we  tl 
formfi  Off  acknowledgement  provid 
as  effective;  and  that,  in  as  mud 
sajne  subject-matter,  they  should 
and  effect  be  given  to  each.  This 
to  be  held,  if  poeeable,  where  statut 
swbject-matter  have  been  enacted  i 
session,  as  in  thie  case,  rather  the 
the  statutes  was  meant  to  destroj 
Eng.  Enc.  Law,  p.  311,  and  cases  tl 

We  do  not  think  that  a  repeal 
implied  by  the  mere  enactment  o 
viding  a  different  method  of  doing 
the  method  provided  in  the  latte 
able  with,  and  destructive  of,  the  i 
former  statute  for  doing  the  same 
and  one  more  in  conformity  with 
the  statutes  so  as  to  give  harmony 
the  subject,  upon  the  suppositioi 
meant  each  to  be  effective,  and 
methods  were  intentionally  adop 
of  doing  the  same  thing.     (End.  Ir 

But  we  think  it  more  probable 
statutes  were  adopted  by  the  legi 
having  observed  or  intended  any 
the  statutes  thus  adopted. 
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It  is  also  contended  that  oLnce  the  chapter  on  convey- 
anoeB  in  the  Statutes  of  1890  shows,  by  Its  ppeliminary 

Bct  December  26, 1890,'' 
lie  Statutes  of  1890  by 
owB  that  the  act  upon 
day  of  December,  1890^ 
J  is  a  "legislative  declar- 
B  was  and  is  repealed.^^ 

by  the  secretary  of  the 
ince  it  states  only  that 
L  the  24th  day  of  Decern- 
evidence  in  the  Statute 
L  effect  on  the  24th  day 
yet  sustain  the  posltioa 

in  the  act  of  congress 
ibodied  in  the  Organic 

Compiled  Laws  of  the 
tended  to  anid  put  into 
iioma,  until  after  the 
if  the  legislative  assem- 
&  Laws  of  Nebraska  so 

in  the  Territory  by 
al  Estate,"  which  regu- 
fer  of  real  estate,  and 
ment      (Organic     Act, 

adjourned  on  the  24th 
of  which  day  the  Lawi^ 
^  Organic  Act,  were  in 
nd,  and  the  laws  passed 
h  were  to  supersede  the- 
did  not  go  into  effect 
890,  so  that  the  chapter 


Digitized  by 


Google 


292 


SUPREME  COURT  OF  OKLAHOMA. 


Hess  €t  aL  y.  Trigg  et  al. 


on  conveyances  and  the  chapter    on    transfers,    includ- 
ing the  ppovieions  recited  above,  went  inrto    effect   at 
the  same  time,  namely,     upon     December  25,  1890,  so 
that   no   inrference    can  be   drawn  from    the   fact  that 
one    of    these    chapters    was    enacted    subseqaent  to 
the    other,    even    if    any    evidence    existed    in    tlie 
recoiidB,    or      in    the    law,  1 
But  even  if  the  chapter  on  e 
the     chapter     upon     transfei 
thereby  abolished,  and  if  it  si 
certificate  of  acknowledgmeni 
vided  by  the  statute,  yet  tha 
the    execution    of    the    morl 
acknowledgment,  or  even  a 
affect  the  validity  of  a  con\ 
between  the  parties.    The  m 
executed,  was  just  as  good  b< 
the    acknowledgment,     since 
reference  simply  to  the  proof  i 
effective  force  of  the  instrume 
122;   Am  v.  Mathews^  [Kan. 
t/.  Baldridge,  [Kan.  Sup.]  21  Pac.  xov.) 

The  question  as  to  the  execution  of  the  mortgage  waa 
submitted  to  a  jury  in  this  case,  whose  special  finding, 
in  reply  to  an  interrogatory  proposed  to  them,  declared 
that  the  plaintiff  in  error  did  sign  the  note  and  mort- 
gage sued  upon  in  the  action,  and  did  acknowledge  the 
execution  of  the  mortgage.  The  judgment  of  the  court 
below  will  therefore  be  affirmed. 

Tarsney,  J.,  having  presided  in  the  court  below,  not 
sitting;   all  of  the  other  Justices  concurring. 
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Board  of  Education  op  the  City     op  El    Bbno    v. 
JosBPH  Hobbs. 

prll  10.   1899.) 

rofidofntM— Error.  This  was  an  appU- 
lut  to  compel   the  plaintiff  in  error 

prlvllegres  to  the  relator.  The  facts 
Lhe  relator  had  fixed  their  residence 
enop  and  had  established  their  home 

atended  the  public  schools  of  that 
le  when   his  parents  separated,   and 

the  common  home;    that  thereafter 

as  to  whether  the  parents,  or  either 
tabllshed   another   permanent   home, 

in  the  Judsrment  of  the  court  below 
1  such  a  permanent  home,  and  that 
y  his  father  to  Enic  for  a  year,  and 
houses  and  had  then  returned  to 
merated,  under  the  statutes  of  the 
»1  agre  duringr  the  years  1896  and  1896, 

prlvUegres  at  the  time  of  the  beffln- 
iry,  1897.  Upon  this  state  of  facts, 
Lllowed,  requirlni:  the  school  board 
for  the   relator.    Held,   not  error. 

idence  tending  to  show  that  the 
ight  relief  in  court  had  not  acquired 
,  havlngr  been  included  in  the  Judir- 
id  evidence  having  been  adduced  to 
3  court  arrived  at,  the  flndins  of  fact 


irt  of  Canadian  County;  before 
ey,  District  Judge. 

C.  H.  Carstcell,  for  plaintiff  in  error. 
R.  B.  Forrest,  for  defendant  in  error. 

Thia  action  was  begun  by  Joseph  Hobbs,  an  infant^ 
through  W.  W.  Englieh,  his  next  friend,  against  the 


Digitized  by 


Google 


294 


SUPREME  COURT  OP  OKLAHOMA. 


Board  of  Education  v.  Hobba, 


board  of  edncation  of  the  city  of  El  Reno,  by  an  appli- 
catiom  on  behalf  of  the  plaintiff  for  a  writ  of  mandan{u$ 
to  compel  the  defendant  to  permit  the  infant  to  enter 
a  school  in  the  said  city,  and  under  the  charge  and  con- 
trol of  the  defendant,  and  to  grant  him  euch  privileges 
SB  are  granted  to  all  persons  of  schc 
titled  to  the  benefits  of  the  public  set 
An  altematiye  writ  of  mandamua  vn 
ahown,  and  the  case  regularly  heard 
rendered  for  the  plaintiff,  and  an  or< 
alternatiye  writ,  granting  the  relief 
be  made  peremptory.    From  this  jud 
below,  the  plaintiflis  in  error  bring 
Affirmed. 

Opinion  of  the  court  by 

McAtbb,  J.:    It  was  shown  in 
parenfts  of  the  plaintiff,  for  whose  I 
broaght,  had  resided  in  El  Reno  fo 
and  had  property  there,  but  that 
The  testimony  was  conflicting  as 
them  had  established  a  home  or 
The  plaintiff  child  in  this  case  had 
in  El  Reno,  and  had  attended  its  bc] 
an  interruption  of  a  year  or  more,  i 
bdfi  father  at  Enid,  where  his  fathei 
Evidence  tending  to  show  the  fact 
duced;  but  the  finding  of  fact  that  i 
dence  had  been  established  was  ii 
m<ent  of  the  court  below,  and,  sine 
tending  to  show  the  conelusion  wh 
art,  the  finding  of  fact  will  not  be 
tbe  ooncluftion  of  the  court  was  ju 
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"le  disclosed  that  the  defendant  in  error 

hool  age,  and  that  he  had  been  eiiumer- 

d  1896,  under  the  provisions    of    the 

(section  5784)  in  the  written  reiK)rt  of 

riot,  stating  the  names  of  children, 

Bsiding  in  the  district  in  January, 

i  of  such  report,  over  the  age  of  6 

)f  21  years.     And  section  5860  pro- 

d  of  education  shall  provide  for  an 

children  of  school  age  between  the 

lays  of  January  of  each  year,  and 

o  the  county  clerk  of  the  county, 

se  such  enumeration  as  required  by 

ther  districta"    The  appoptionment 

meflt  of  the  schools  of  the  various  school 

erritory  is  made  upon  the  basis  of  this 

i  this  is  expressly  provided-  for  in  sec- 

«  of  1893,  respecting  the  management 

vhose  accumulation  in  the  hands  of  the 

rer,  beonging  to  the  permanent  school 

itory,  was  at  stated  times  to  be  appor- 

rious  counties  of  the  Territory  in  pro- 

cholastic  population  of  each.     Session 

,  sec.  4,  ch.  34,  also  provides  that  "when 

ind  collected  for  the  support  of  schools 

:es  so  collected  shall  be  pro  rated 

of  the  district,  according  to  the 

I  school  age    in     each."    Having 

iff  in  its  list  of  children  entitled 

nd  having  received  from  the  ter- 

distributive  portion  of  the  public 

lumeration  of  the  plainttiflf  as  one 

entitled  it,  and  having  also  re- 
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ceived,  upon  the  basis  of  the  eoumepation  of  the  plaintiff, 
such  taxes  directly  levied  for  the  support  of  the  Bchools 
odf  the  district,  the  plaintiff  in  error  ought  to  be,  and  is, 
estopped  to  deny  him  those  privileges.  In  such  a  case 
as  this,  in  which  the  uniform  and  unbroken  residence 
of  the  child  has  been  within  the  school  disrtrict  for  an 
unbroken  series  of  years,  we  do  not  think  that  Ms  resi- 
dence for  school  purposes  would  be  destroyed  by  the 
mere  fact  that  his  father  and  mother  had  separated  and 
destroyed  the  common  home,  and  that  one  of  the  parents 
was  providing  for  it  in  that  place  which  had  been  their 
home  while  they  were  a  united  family.  And  this  con- 
tention is  supported  by  the  following  cases:  MUton 
School  Dist  V.  Bragdon,  23  N.  H.  507;  Tale  v.  School  Dist. 
(Oonn.)  22  Atl.  295;  Brentwood  School  Dist.  v.  PoUard, 
55  N.  H.  507;  State  v.  Thayer,  (Wis.)  41  N.  W.  1014.  The 
judgment  of  the  court  below  will  be  affirmed,  and  the 
plaintiff  in  error  is  directed  to  admit  the  child  to  all  the 
school  privileges  and  rights  which  are  provided  in  the 
peremptory  writ  of  mandamus. 
All  of  the  Justices  concurring:. 
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Schulta  T,  Barrows,  Shertg,  «t  at. 


H.  H.  ScHtJLTZ  V.  J.  H.  Barrows,  Sheriff,  et  at. 


/17U1^^ 


\prll   10,    1899.) 

ider  the  facts  In  this  case,  the  court 
that  the  house  and  lot  claimea  in 
)f  the  plaintiff  in  error  was  not,  i.i 
lat  he  hadp  prior  to  the  levy  and 
ged  his  residence  to  another  county 


flndiner  of  fact  necessarily  embraced 
dered  by  the  trial  court  will   not  be- 
ividence  was  produced  below  reason* 
Judgment. 


urt  of  Oklahoma  County;  before 
jfiy  District  Jttdge. 

I  Wilson,  for  plaintifif  in  error, 
H.  R.  Winn,  for  defendants  in  error. 

Petiftioii  by  H.  H.  Schultz  againet  J.  H.  Barrows,  sher- 
iff, and  Henry  Duflfy.  Execntion  was  issued  from  the  dis- 
trict ooort  of  Oklahoma  county  on  the  23d  day  of  March,. 
1897,  and  levied  by  Barrows,  sheriflf,  upon  lot  2,  block  13^ 
South  addition  of  Oklahoma  City,  to  satisfy  a  judgment 
lien  in  faror  of  Duffy  for  |19  and  costs.  Schultz,  the 
plaintiff  in  error,  thereupon  filed  his  petition  in  the  dis- 
trict court  asserting  that  the  property  levied  upon  was,. 
as  his  homestead,  exempt  from  sale  under  execution.  A 
temiKMrary  order,  restraining  Barrows  from  selling  the 
property  was  made;  Duffy,  for  answer,  setting  up  a  gen- 
enal  denial,  and  alleged  abandonmenft,  and  fraudulent 
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ciadm  odf  homeeftead.  On  the  25111  day  of  February,  the 
case  was  tried,  and  the  evidence  smbmitted  on  the  iesoes; 
and  the  court  dissolved  the  injunction,  and  held  the  prop- 
erty, at  the  time  of  the  levy,  subject  to  sate  under  the 
levy,  and  petitioner  brings  error.    Affirmed. 

Opinion  of  the  court  by 

McAtee,  J.:  The  only  question  in  the  case  was  as  to 
the  correctness  of  the  court's  finding  upon  the  fact',  as 
to  the  validity  of  the  plaintiff  in  error's  claim  that  the 
property  was  exempt  as  a  homestead.  Evidence  was  ad- 
duced by  the  plaintiff  in  error  to  show  that  he  was,  and 
is,  the  head  of  a  family;  and  that,  with  his  family,  he 
settled  upon  the  lot  in  question,  and  resided  thereon 
from  the  year  1889  up  to  the  present  time,  and  with  his 
family  made  hishome  thereon;  that  it  is  within  the  bound- 
a-ries  of  the  incorporated  city,  and  (Ed  not  include  more 
*  tlhan  one  acre;  that  Scfhultz  wa»  a  deputy  United  Statefl 
marshal;  that,  in  pursuance  of  his  duties,  he  went  to  the 
town  of  Shawnee,  in  Pottawatomie  county;  that  he  left 
the  greater  portion  of  his  furniture  in  the  building  on 
thle  lot  in  question,  together  with  hay  and  food  for  his 
horse  in  the  bam  thereon.  His  son  and  his  son's  wife 
occupied  the  house  of  the  plaintiff  in  error,  and  his  own 
wife  went  to  Shawnee.  He  testified  that  he  went  there 
temporarily  only,  and  that  he  was  back  and  forth  fre- 
quenjtly;  that  his  wife  spent  about  as  much  time  at  their 
home  in  Oklahoma  City  as  she  did  in  the  town  of  Shaw- 
nee; that  he  never  intended  to  abandon  the  premises  in 
question  as  his  home.  Evidence  was  adduced  in  behalf 
of  the  defendants  in  error  to  the  effect  that  Schultz  was, 
at  the  opening  of  the  Sac  and  Pox  Indian  Reservation,  at 
the  town  of  Shawnee;  that  he  procured  six  lots  there; 
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that  these  were  subsequently  exchanged  for  four  other 

lots,  upon  which  he  erected  a  residence  in  the  yeatr  1895, 

in  which  he  lived  with  hi«  family  dnring  1895,  1896  and 

1897;  that  he  and  his  son  voted  at  the  municipal  election 

in  Shawnee  in  1896,  at  the  general  election  in  1896,  and 

at  the  municipal  election  in  April, 

IS  inspector  of  election  there;  that 

,nd  other  personal  effects  were  as- 

?  of  Pottawatx>mie  county,  and  that 

s  for  the  years  1896  and  1897  there. 

Keith  V.  Stetter,  25  Kan.  70,  that  the 

aving  a  family  which  he  maintains 

:he  family  dwells,  and  that  a  man's 

more  to  be  considererd  in  determin- . 

jidence  than  any  mere  declarations 

the  question  of  residence  or  non- 

,  the  question  should    be    so    de- 

:  secure  the  rights  of  creditors  and 

^s  with  such  party.    There  was  evi- 

to  justify  the  finding  of  the  court. 

istified  in  disturbing  it.    The  fact 

error's  residence  was  not  upon  the 

vas  in  fact  in  Shawnee  at  the  time 

ecution,  is  necessarily  embraced  in 

ed  by  the  trial  court,  and  will  not 

ourt.    The  rule  ha«  been  repeatedly 

►urt.     (Bank  v.  Earl,  2  Qkla,  617,  39 

ink,  2  Okla.  543,  37  Pac.  1075.) 

concurring. 
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J.  Ten  Oatb  v.  M.  E.  Sharp. 

(Filed  April  10,   1899.) 

1.  Nbw  Triaz/— Tercfict  Set  Aside— Appeal  Where  the  verdict  of  a 
iury  l8  founded  upon  the  testimony  of  one  witness,  who  wa*- 
directly  contradicted  by  another,  and  the  trial  court  sets  the 
verdict  aside,  the  supreme  court  will  not  reverse  the  decision  or 
order  of  the  trial  court  ^rantlnsr  a  new  trial,  and  when  a  new 
trial  Is  crranted,  the  supreme  court  will  only  interfere  when 
the  trial  court  misapplies  or  mistakes  a  well  settled  pnncrple  or 
law  or  obviously  abuses  Its  discretion;  and  new  trials  are 
favoredi  Instead  of  being  disfavored,  where  any  question  can 
arise  as  to  the  correctness  of  the  verdict. 

2.  Samb— ifrror.  This  court  will  not  reverse  the  ruling  of  the  trial 
court  grantinflT  a  new  trial  unless  it  can  be  seen  beyond  all  reason- 

.  able  doubt  that  the  trial  court  has  manifestly  and  materially 
erred  with  respect  to  some  pure,  simple  and  unmixed  question  of 
law.  and  that  except  for  such  error  the  ruling  of  the  trial  court 
would  not  have  been  made  as  it  was  made,  and  that  it  ought 
not  to  have  been  so  made.  The  supreme  court  will  very  seldom 
and  very  reluctantly  reverse  the  decision  or  order  of  the  trial  court 
which  grants  a  new  trial. 

8.  Qauv  — Review  on  Appeal.  The  Judge  of  a  trial  court  has  tb« 
opportunity  to  observe  the  errors  or  mistakes  which  may  have 
Intervened  during  the  original  trial,  and  he  has  a  better  oppor- 
tunity than  this  court  of  determining  whether  Injustice  may  have 
been  done  to  the  losing  party,  who  asks  for  a  new  trial,  and 
it  Is  better  that  the  winning  party  should  rely  upon  a  new  trial, 
than  to  bring  the  case  to  the  supreme  court,  which  cannot  have 
an  equal  opportunity  with  the  trial  court  in  concluding  whether 
or  not  complete  and  full  Justice  was  done  to  the  losing  party  In^ 
the  cause. 

(Syllabus  by  the  Court.) 

Error  from  the  District  Court  of  Noble  County;   lefor^ 
A.  O.  C.  Bierer,  District  Judge. 


8.  H.  Harris,  for  plaintiff  in  error. 
H.  B.  Martin,  for  defendant  in  error. 
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STATEMENT  OF  THE  CASE. 

This  action  was  begun  by  Ten  Gate,  who  filed  his  peti- 
tioai  below,  on  June  19,  1897,  againet  M.  E.  Sharp  and 
J.  P.  Valentine,  alleging  that  in  April  of  that  year  the 
plaintiff  purchased  from  Valentine  a  number  of  hogs  for 
the  total  consideration  of  |519,  and  thereupon  executed 
his  promissory  note,  payable    to    the    order    of    Sharp, 
for  the  said  sum  and    interest;    that    the    note    was 
negotiable,     and     held     by       Sharp;       that     at       the 
time      of      the     purchase      of      the    hogs    they    were 
warranted  by  Valentine  to  be  free  from  disease,  but  that 
they  were  in  fact  not  free  from  disease  at  the  time  of  the 
afected  with  hog  cholera,  and  nearly 
he  purchase,  and  that  they  infected 
g  to  the  plaintiff,  which  also  died 
reason  of  the  breach  of  warranty 
amaged  in  a  large  sum  of  money, 
yed  for  a  temporary  order  of  injunc- 
j  defendant.  Sharp,  from  disposing 
of  the  note,  and  for  judgment  for  the  cancellation  of  it. 
The  defendant.   Sharp,   was  summoned,   and   filed  his 
answer  and  cross  petition  in  the  case,  denying  generally 
all  the  allegations  in  the  plaintiff's  petition,  and  espe- 
cialy  that  he  had  at  any  time  or  in  any  manner  been 
in  partnership  with  Valentine  and  denying  especially 
that  on  the  18th  day  of  April  in  the  transaction  averred 
in  the  petition,  or  at  any  other  time,  he  had  held  himself 
out  to  be  a  partner  of  Valentine,  and  especially  averred 
that  on  the  said  18th  day  of  April  the  plaintiff  "pur- 
chased from  Valentine  two  hundred  and  fifty  head  of 
hogs,  at  the  agreed  price  of  ?519,  and  that  thereafter, 
on  the  same  day,  the  plaintiff,  in  consideration  of  the 
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sum  of  f 472. 94  advanced  by  thki  defendant,  Sharp,  to 
Valentine,  as  the  purchase  price  of  the  hogB,  executed 
end  delivered  to  the  defendant,  Sharp,  his  ppomiesory 
note  in  writing  for  the  sum  of  f 519,  with  interest."    The 
plaintiff  ftled  his  verified  reply  to  the  said  answer  and 
croes  bill,  denying  generally  the  execution  of  the  note 
in  queetiouf.    Valentine  was  not  served  with  summons, 
and  made  no  appearance  in  the  case.    Unon  fH<*  if^^rio^ 
thus  framed  the  case  was  tried  to  a  jury.    The  defendant 
in  error  requested  the  court  to  instruct  the  jury  inat: 
"Special  Instruction  No.  3.    The  court  further  instructs 
the  jury  that  if  you  believe  from  the  evidence  that  J.  P. 
Valentine  warranted  the  hogs  sold  to  the  plaintiff.  Ten 
Gate,  to  be  free  tvom  disease  or  contagion,  and  that  said 
hogs  were  in  fact  infected  with  a  contagious  disease  at 
the  time  of  their  delivery  to  the  said  Ten  Gate,  that  these 
facts  do  not  consftitute  a  defense  against  the  cause  of 
action  of  defendant  upon  the  promissory  note  set  up  in 
defendant's  answer,  unless  the  said  M.  E.  Sh&rp  had 
notice  of  said  warranty,  and  had  notice  at  or  before  the 
date  of  said  promissory  note  fhat  said  hogs  were  infected 
with  a  contagious  disease."    And:    "Special   Instruc- 
tion No.  4.    The  court  instructs  the  jury  that  the  orig- 
inal payee  named  in  the  negotiable  instrument  is,  to  the 
same  extent  as  a  subsequent  indorsee,  entitled  to  the 
protection  due  to  a  bona  fide  holder  against  all  defenses 
of  which  he  had  no  notice  at  the  time  of  receiving  the 
paper,  and  that  no  failure  or  default  of  consideration 
is  a  defense  against  an  innocent  holder  for  value  before 
matm-ity  off  a  negotiable  note  in  favor  of  the  maker  of 
said  note."    Both  of  these  instructions  were  refused  by 
the  court,  to  which  rulings  the  defendant  res^^ed  excep- 
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lions.  Tbe  following,  special  ittterrogatoriefi  were  re- 
quested and  submitted  to  the  jury  by  leave  of  court,  and 
the  accompanying  answers  made  thereto. 

flf,  J.  Ten  Gate,  execute  the 
(M.  E.  Sharp's)  answer  and 
is. 
M.  E.  Sharp,    pay    to    J. 
of  the  plaintiff,  John  Ten 
iflideration  of  the  giving  of 
B  paid  to  J.  P.  Valentine  in 
Ten  Gate  to  M.  E.  Sharp, 
arrant  the  hogs  sold  to  Ten 
?    A.    Yes. 

.  Valentine  warranted  said 
u  did  the  defendant,  M.  E. 
rranty?  A.  No.'' 
jeneral  verdict  finding  "the 
iff,  and  that  he  is  not  in- 
E.  Sharp,  on  account  of  the 
defendant  moved  the  court 
[  findings  of  the  jury  for  the 
motion  was  overruled,  and 
ipon  the  defendant  filed  his 
ise  (1)  the  verdict  was  not 
3e,  and  (2)  was  contrary  to 
trial  was,  upon  the  hearing 
the  general  verdict  of  the 
set  aside,  and  a  ntew  trial 
r  the  plaintiff  in  error  ap- 


i  the  testimony  produced  in 
Q  of  J.  P.  Valentine,  that. 


th  Ten  Gate  for  the  sale  of 
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the  hags,  he  "informed  Ten  Gate  that  there  was  a 
stranger  in  the  town  [of  Perry]  called  Sharp,  who  had 
money  to  invest,  and  had  agreed  to  buy  his  [Ten  Gate's] 
note.  I  also  told  Ten  Gate  that  Sharp  was  a  stranger  to 
me,  and  I  at  no  time  represented  to  Ten  Gate  that  Sharp 
had  any  interest  whatever  in  the  hogs,  but  I  did  tell  Ten 
€ate  that  all  that  Sharp  had  to  do  with  the  matter  was  to 
get  the  interest  on  his  money," — and  that  "at  no  time 
prior  to,  or  at  the  time  of,  or  since  the  sale,  have  Sharp 
and  I  been  partners  in  anything  whatever,  nor  did  I  at 
any  time  make  any  representation  to  Ten  Gate  that  a 
partnership  existed  between  me  and  Sharp."  And  the  jury 
expressly  found,  in  their  special  finding  of  facts,that  "the 
|474  was  paid  to  J.  P.  Valentine  in  full  for  the  note  given 
by  Ten  Gate  to  Sharp,"  which  finding  was  in  response  to 
the  question,  "Did  the  defendant.  Sharp,  pay  to  Valen- 
tine, for  the  benefit  of  the  plaintiff.  Ten  Gate,  the  sum 
of  |474,  in  consideration  of  the  giving  of  said  note?" 
Upon  this  evidence^  and  the  special  findings  of  fact  by 
the  jury,  the  court  may  well  have  had  reason  to  doubt 
wftiether  it  was  correct  in  refusing  to  instruct  the  jury 
that  Sharp  ought  not  to  be  bound  by  a  warranty  of  the 
bogs  of  which  he  had  no  knowledge,  and  when  the  jury 
had  expressly  found  that  the  money  was  paid  to  Valen- 
tine in  full  for  the  note  given  by  Ten  Gate  to  Sharp.  The 
evidence  in  the  case  was  contradictory  as  to  whether  any 
warranty  had  been  given  at  all  or  not;  the  testimony 
upon  this  point  being,  as  between  Valentine  and  Ten 
Gate,  flatly  contradictory. 

The  law  is  well  settled  that  where  a  verdict  of  the  jury 
is  founded  upon  the  testimony  of  a  witness  directly  con- 
tradicting another  witness,  and  the  trial  court  sets  the 
verdict  aside,  the  supreme  court  will  not  reverse  the  de- 
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ci«ion  or  order  of  the  trial  court  granting  a  new  trial, 
and  that  when  a  new  trial  is  granted  the  supreme  couri: 
will  only  interfere  when  the  trial  court  mistakes  or  mis- 
applies some  settled  principle  of  law,  or  manifestly 
abuses  its  discretion,  and  that  new  trials  are  favored,  in- 
stead of  being  disfavored,  where  any  question  can  arise 
as  to  the  correctness  of  the  verdict.  {McCreary  v.  Hart, 
39  Kan.  218,  17  Pac.  839;  Field  v.  Einnear,  5  Kan.  138; 
Otcen  V.  Owen,  9  Kan.  96;  Atyeo  v.  Kelaey,  13  Kan.  216; 
City  of  Sedan  t?.  Church,  29  Kan.  192;  Brown  v.  Railroad 
Co.,  29  Kan.  189;  Railroad  Co.  v.  Dielil,  33  Kan.  426,  6  Pac. 
566.) 

And  it  has  been  further  held  that  where  a  motion  is 
made  by  the  plaintiff  for  a  new  trial  upon  the  grounds 
that  the  verdict  is  contrary  to  the  law  and  th^  evidence, 
and  the  court  errs  in  refusing  to  give  certain  instructions 
to  the  jury,  and  the  court  sustains  the  motion  and  grants 
a  new  trial,  the  rule  of  the  court  may  be  correct,  although 
the  preponderance  of  the  evidence  may  be  in  favor  of  the 
defendant,  and  that  trial  courts  are  invested  with  a  very 
large  and  extended  discretion  in  the  granting  of  new 
trials,  and  new  trials  ought  to  be  granted  whenever,  in 
the  opinion  of  the  trial  court,  the  party  asking  for  a  new 
trial  has  not  in  all  probability  had  a  reasonably  fair  trial, 
or  in  all  probability  obtained  or  received  substantial  jush 
tice,  and  although  it  might  be  difficult  for  the  trial  court 
or  the  parties  to  state  the  ground  for  such  new  trial  upon 
paper  so  plainly  that  the  supreme  court  could  under- 
stand them  as  well  as  the  trial  court,  and  the  parties 
themselves  understood  them,  and  that  the  supreme  court 
will  not  reverse  the  ruling  of  the  trial  court  granting  a 
new  trial,  unless  the  supreme  court  can  see,  beyond  all 
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pea«<mable  doubt,  that  the  trial  court  has  manifestly  and 
materially  erred  with  respect  to  some  pure,  simple,  and 
unmixed  question  of  lew,  and  that  except  for  euch  error 
the  ruling  of  the  trial  court  would  not  have  been  made  as 
it  was  made,  and  that  it  ought  not  to  have  been  so  made, 
and  that  the  supreme  court  will  very  seldom  and  very 
reluctantly  reverse  the  decision  or  order  .of  the  trial  court 
which  grants  a  new  trial. 

It  was  said  in  City  of  Sedan  v.  Church,  29  Kan.  190,  that 
it  would  be  best  for  the  other  party,  if  he  suppose©  he  has 
a  reasonably  good  case,  to  rely  upon  the  new  trial,  and 
the  verdict  or  finding  to  be  obtained  at  the  new  trial,  in 
preference  to  immediately  taking  the  case  to  the  supreme 
court;  for  that,  where  a  new  trial  is  granted,  both  parties 
are  afforded  another  opportunity  to  have  a  fair  and  im- 
partial trial  upon  the  merits,  but,  where  the  new  trial  is 
refused,  the  parties  are  deprived  of  such  opportunity, 
and  no  opportunity  is  given  to  either  of  the  parties  or  to 
the  court  for  the  correction  of  any  errors  or  mistakes 
which  may  have  intervened  during  the  original  trial,  and 
by  Buch  refusal  irrevocable  injustice  may  be  done  to  the 
party  asking  for  the  new  trial.  (City  of  Sedan  v.  Church, 
29  Kan.  191.) 

The  order  of  the  court  below  granting  a  new  trial  will 
be  affirmed. 

All  of  the  Justices  concurring. 
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Hon.  JNO.  H.  BURPORD,  Chibp  Justice 
Hon.  JNO.  L  M'ATEE, 
Hon.  bayard  T.  HAINER, 
Hon.  BENJ.  P.  BURWELL, 
Hon.  CLINTON  F.  IRWIN, 


-  ASSOOIATB  JUSVIOBS. 


Joe  M.  Keith  v.  The  Territory  op  Oklahoma. 

(Filed  June  15.  1899.) 

1  INDICTMSNT— iroli<N»  to  Quoth^Suffloiency  of.  A  motion  to  quash 
the  indictment  is  a  criminal  cause,  made  upon  oath,  and  statingr 
matter  which  miflrht,  if  properly  presented,  be  adequate,  if  no 
prayer  la  contained  therein  for  an  order  to  examine  witnesses^  no 
provision  made  for  preservinsr  the  testimony,  and  no  notice  given 
to  the  county  attorney,  does  not  present  such  proof  as  would 
lustify  an  order  to  set  aside  the  indictment,  and  presents  no 
ground  for  relief,  under  section  6110,  Statutes  1898,  as  amended  by 
section  19,  ch.  41,  Session  Laws  1896. 

1  QAMm—BeeUaU—Orand  Jurp.  The  declaration  in  an  Indictment  that 
tho    grand    jurors    have  been  "duly  summoned,  impaneled,  and 
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sworn,"  l8  sufficient  to  show,  on  the  face  of  the  Indictment,  that 
they  were  the  lawful  Jurors,  duly  qualified  to  serve  as  grand 
jurors  in  the  district  court  for  Logan  county,  the  court  In  which 
the  indictment  was  presented;  but.  if  these  recitations  were 
omitted,  the  indictment  woi:^ld  not  be  defective  for  that  reason. 
iJone&  V,   Territonf,  4  Okla.  46,   followed.) 

S.  Grand  Junr. ^Indictment— Averment.  The  averment  of  the  indict- 
ment that  the  grand  Jury  has  been  "duly  summoned"  means 
no  less  than  that  it  has  been  properly  summoned,  and  In  a  law- 
ful manner,  and  for  aH  lawful  purposes  at  that  step  in  the 
administration  of  the  law. 

4.  BAX^-QualiflcatioM  of.  It  has  been  definitely  settled  that  when  It 
is  added  in  an  indictment  that  the  Jurors  were  duly  sum- 
moned and  impaneled  and  sworn  in  and  for  the  body  of  the 
county,  the  fact  that  they  were  of  the  county  for  which  they 
were  sworn  is  made  to  appear  with  suCQcient  certainty. 

5.  Criminal  Law— Laro0rH^-^tl^i8d<cf<oy».  Under  section  494S,  Statutes 
189b.  which  provides  that  "when  property  taken  in  one  county, 
by  •  •  larceny  ♦  •  has  been  brought  into  another,  the  jurisdic- 
tion of  the  offense  is  In  either  county,"  it  is  not  necessary  that 
the  indictment  should  show  that  the  larceny  had  occurred  in 
another  county,  and  that  the  property  was  brought  into  the 
one  in  which  the  indictment  was  found,  and  no  notice  in  the 
Indictment  is  required  of  these  facts. 

6.  Larcbnt— Falue  of  Property  Stolenn-Evidence.  The  testimony  in  this 
cause  upon  the  question  of  value  of  the  stolen  property  waa 
sufficient  to  justify  the  finding  of  the  jury  that  the  value  of  the 
property  was  In  excess  of  |90. 

(Syllabus  by  the  Court.) 

Error  from  the  District  Court  of  Logan  County;  hefm 
Jno.  H.  Burford,  District  Judge. 

John  D.  DeBois   and    G.   W.  Buckner,   for  pWntifl 
in  error. 

Ear  per  8.  Currnvn^hamy  Attorney  General,  and  J.  C. 
Strang,  for  defendant  in  error. 

Joe  M.  Keith  was  convicted  of  tiieft,  and  brings  error. 
An  indictment  was  returmed    charging    the   defendant 


Digiti 


zed  by  Google 


VOL.  VIII.— JUNE  TEBM,  1899. 


309 


Opinion  of  the  Court. 


Joe  M.  Keith,  with  the  theft  of  a  watch  aaid  certain 
money,  the  property  of  Hildebrund.  The  appellant  filed 
his  motion  to  quash  the  indictment  for  the  reasons  that 
(1)  it  was  not  foond^  presented^  and  filed  by  the  grand 
jury  as  required  by  law,  and  (2)  that  it  was  entirely  based 
upon  hearsay  testimony,  to  the  ezclusiooi  of  legal  or 
competent  testim<>ny.    Affirmed. 

Opinion  of  the  court  by 

McAtee,  J.:  Tt  was  in  the  first  place  contended  that 
since  the  grand  jury  can  receive  none  but  legal  evidence, 
and  the  best  evidence  in  degree,  to  the  exclusion  of  hear- 
say and  secondary  evidence  (section  5050,  Statutes  of 
1893,)  and  since  the  Statutes  of  1893  have  been  amended 
by  the  Session  Laws  of  1895  (ch.  41,  sec.  19,)  which  pro- 
vides: "That  section  5110  be  amended  to  read  as  fol- 
lows: -  'Section  5110.  The  indictment  must  be  set  aside 
by  the  court,  in  which  the  defendiant  is  arraigned,  and 
upon  his  motion  in  either  of  the  following  cases:  First, 
when  it  is  not  found,  indorsed,  presented  or  filed,  as  pre- 
soribed  by  the  Statutes  of  the  Territory.'"  *  *  and 
since  «the  names  of  three  witnesses  only  were  indorsed 
upon  the  indictment  and  the  testimony  of  these  wit- 
nesses, as  introduced  at  the  trial  of  the  cause,  was  in- 
sufficient to  show  the  commission  of  the  offense  charged 
in  the  indictment — that  the  court  had  erred  In  overruling 
the  motion. 

The  motion  to  quash,  upon  which  the  plaimtiff  in  error 
relies,  avers:  "That  said  indictment  was  not  found, 
pres^ited,  indorsed,  and  returned  as  required  by  law,  in 
this,  to  wit,  that  the  grand  jury  which  fooind  said  in- 
dictment did  not  consider,  hear,  or  have  before  it  any 
competent  or  iegal  evidence  upon  whiich  to  make  said 
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return  or  base  said  indictment,  bnt  tbat  all  the  evidence 
'heard  by  said  gmnd  jury  uxxm  the  inyestigatkm  of  said 
cauee  was  illegal,  incompetent,  and  hearsay  eyidence  or 
testimony;"  and  "that  said  S.  C.  Montgomery,  Al 
HixofH,  and  John  Selstrom  were  the  only  witnesses  ex- 
amined by  said  grand  jury  ux>on  the  investigation  of 
eaid  cause,  and  that  neither  of  said  peirsons  had  any 
aclual  OP  personal  knowledge  of  any  offense  having 
been  committed,  and  all  they  knew,  if  anything,  was 
hearsay."  The  motion  was  sworn  to.  It  does  not  con- 
form to  the  statute,  since  it  is  provided  in  section  5110 
(sec.  19,  ch.  41,  Session  Laws  1895,)  the  statute  upon  which 
the  plaintiff  in  error  relies  for  relief,  that:  "To  enable  the 
dtefendiauft  to  make  proof  of  the  matter  set  up  as  grounds 
for  setting  aside  the  indictment  the  defendant  may  file 
hie  applicatiop  before  any  court  of  record'  in  the  county, 
setting  out  and  alleging  that  he  in  indicted  in  the  dis- 
trict court,  naming  it,  and  setting  out  a  copy  of  his 
motion  to  set  aside  the  indictment,  and  alleging,  all 
under  oath,  that  he  is  acting  in  good  faith,  and  praying 
for  an  order  to  examine  witnesses  in  support  thereof;'' 
and  ^^e  court  shall  thereupon  issue  subpoenas  to  com- 
pel any  or  all  witnesses  desired  to  appear  before  him  at 
the  time  named,  and  shall  compel  the  witnesses  to  testify 
fully  in  regard  to  the  matter  and  reduce  the  examina- 
tion to  writing,  and  certify  to  the  same,  andf  it  may  be 
used  to  support  the  motion.  The  mover  ehall  pay  the 
costs  of  the  proceeding.  He  shall  notify  lie  county  at- 
torney, at  least  two  clear  days  before  he  proceeds,  of  the 
time  and  place  of  taking  such  testimony,  and  the  county 
ftttomey  may  be  present  and  croes-examine  the  wit- 
nesses, and  if  need  be  the  case  in  the  district  court  most 
be  adjourned  foe  that  purpose." 
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The  plaintiff  in  error  failed  to^ pursue  the  method  pro- 
yided  in  the  statute.    He  made  no  prayer  for  an  order  to 
examine  witnesses,  no  provision  for  preserving  the  testi- 
mony, and  gave  no  notice  to  the  county  attorney,  as  is 
ppovidied  by  the  statute,  and  is  not  entitled  to  the  relief 
which  he  sought  upon  his  motion.    Nor  is  he  entitled 
to  the  benefit  of  his  objection  to  the  indictment,  beMtuse 
of  its  insufficiency  upon  its  face.    The  commeneement 
of  the  indictment  is  thai::    "The  grand  jurors,  duly  sum- 
moned, chosen,  impaneled,  sworn,  and  charged  at  the 
February  term  aforesaid,  of  said  district  court,  within 
and  for  the  body  of  Logan  county,"  etc.    The  objection 
is  that  the  indictment  fails  to  aver  that  the  grand  jurors 
were  the  grand  jurors  of  Logan  county,  and  that  it  can- 
not be  aficertained  therefrom  from  whence  the  jury  came, 
of  whom  it  was  composed,  or  how  many  persons  partici- 
pated in  tiie  finding  or  presentment  thereof.  We  presume 
that  the  declaration  that  the  grand  jurors  have  been 
^duly  snmnM>ned,"  etc.,  is  sufficient  to  show  on  the  face 
of  the  indictment  that  they  were  the  lawful  jurors,  duly 
qualified  to  serve  as  grand  jurors  in  the  district  court 
for  Logan  county,  since  the  declaration  that  the  grand 
jury  has  been  "duly"  summoned  can  mean  no  less  than 
that  it  had  been  summoned  properly,  and  for  all  lawful 
purposes,  and  in  the  manner  required  at  that  step  in  the 
administration  of  the  law.    But  it  has  been  definitely 
settled  that  when  it  is  added  that  the  juTors^were  im- 
paneled and  s^-om  in  and  for  the  body  of  the  county, 
the  fact  that  they  were  of  the  county  for  which  they  were 
sworn  is  made  to  appear  with  sufficient  certainty.    (10 
Enc.  PI.  &  Prac.  p.  428,  citing  Latoson  v.  State,  20  Ala,  65, 
Wise  V.  State,  2  Ean.  419,  and  many  others.) 
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It  is  argued  in  the  third  place,  that  the  evidence 
lOiows  that  the  offense  charged  in  the  indictment  was  not 
committed  in  Logon  county,  but  was  either  committed 
at  Oklahoma  City  or  between  that  point  amd  Purcell, 
Indian  Territory,  and  that  the  evidenee  therefore  did  not 
sustain  the  jurisdietion  of  the  court.  The  evidence  does 
siiow  that  on  the  24th  day  of  July,  1897,  at  the  time  the 
watch  and  money  were  stolen,  the  plaintiff  in  error  had 
access  to  the  car  and  closet  from  which  they 
were  stolen,  and  that  he  was  the  first  jyerson 
to  disclose  the  fact  that  the  closet  in  which 
the  property  was  had  been  broken  open;  and 
that  there  was  evidence  in  the  case  to  show  that  abont 
the  last  of  July  or  the  first  of  August,  1897,  the  defend- 
ant took  the  watch  into  the  store  of  one  John  Selstroni, 
in  Gruthrie,  Logan  county,  and  pawned  it  to  him  for  a 
loan  Off  fm>  dollars.  While  the  act  of  taking  was  not, 
therefore,  committed  in  Logan  county,  it  was  shown  hr 
the  testimony  to  have  been  shortly  afterwards  brought 
into  Logan  conuty,  and  was,  so  far  as  the  testimony  dis- 
closes, first  seen  there  in  the  possession  of  the  defendant 
While  the  testimony  does  not  go  directly  to  the  point 
that  the  watch  had  been  brought  into  the  county  of 
Logan  by  the  defendant,  or  that  it  had  been  brought  in 
at  all,  the  facts  which  were  shown  in  the  evidence  were 
sufficient  proof  that  the  watch  was  "brought  into  the 
county  of  Logan ;''  and  under  section  4943  of  the  Statutes 
of  1893  it  is  provided  that:  "When  property  taken  in 
one  connty  by  *  *  larceny  *  •  has  been 
brought  into  another,  the  jurisdiction  of  the  offense  is 
in  either  county."  It  has  been  uniformly  held  in  similar 
cases  that  it  is  not  necessary  that  the  indictment  should 
show  that  the  larceny  had  occurred  in  another  county, 
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and  that  the  property  had  been  brought  into  the  one  in 
which  the  indictment  was  found;  and  that  no  notice  in 
the  indictment  is  required  by  law  odt  these  facts,  sinee 
each  instant  that  the  stolen  property  oonrtinues  in  the 
possession  of  the  thief  the  trespass  amounts  to  a  new  of- 
fense; and  that  the  crime  is  considered  as  having  ac- 
tually been  committed  in  the  county  where  the  offender 
is  found  with  the  goods;  and  that  the  law  will  adjudge 
that  the  offense  has,  in  truth,  been  committed  there, — 
that  is,  in  the  county  into  which  the  stolen  property  has 
been  brought.  {Haskins  v.  People^  16  N.  Y.  344;  Com.  v. 
De  Witty  10  Mass.  154;  Com.  v.  Randy  7  Mete.  [Mass.]  475.) 

And  this  view  of  the  law  in  consistent  with  the  pro- 
vision of  section  10  of  the  Ot^ganic  Act  that  "all  offenses 
committed  in  said  Territory,  if  committed  within  any 
organized  county,  shall  be  prosecuted  and  tried  within 
said  county." 

It  is  further  contended  by  the  plaintiff  in  error  that 
the  evidence  was  insufficient  to  support  the  charge  of 
the  indictment  which  was  the  charge  of  grand  larceny, 
and  the  verdict  of  the  jury  that  the  defendant  was  guilty 
of  the  charge,  since  section  2374  of  the  Statutes  of  1893 
provides  that  grand  larceny  is  committed  "when  the 
property  taken  is  of  value  exceeding  twenty  dollars. '^ 
The  testimony  of  C.  L.  Irvin,  to  whom  the  watch  be- 
longed, and  from  whom  it  was  stolen,  was,  in  reply  to 
the  question,  "Give  us  your  best  judgment  as  to  its 
value  on  that  occasion,"  that  "I  do  not  think  it  was  hurt 
any,  and  the  watch  cost  thirty-five  dollars."  And  in 
reply  to  an  inquiry  made  of  O.  W.  White,  a  jewteler  ex- 
amined as  an  exi)ert,  he  testified  that  a  "watch  like  this 
will  netail  from  twenty  to  twenty-five  dollars,"  and  that 
"last  Jiily  (July,  1897,)  twenty  dollars  would  be  the  lowest 


Digitized  by 


Google 


314         SUPREME  COURT  OF  OKLAHOMA. 

Keith  y.  Territory  of  Oklahoma. 

that  it  could  be  retailed  at."  This  is  testimony  reas- 
onably tending  to  support  the  charge,  and  to  show  the 
value  of  the  watch  stolen,  and  it  was  no  error  for  the 
court  to  refuse  to  set  asdde  the  finding  of  the  jury  upon 
that  account 

It  is  provided  in  section  5274  of  the  Statutes  of  Okla- 
homa of  1893,  that  ''after  a  plea  or  verdict  of  guilty 
*  *  the  court  must  appoint  a  time  for  pronouncing 
judgment."  And  by  section  5275  that  "the  time  ap- 
pointed must  be  at  least  two  days  after  the  verdict,  if  the 
court  intend  to  remain  in  session  so  long;  or,  if  not  at 
as  remote  a  time  as  can  reasonably  be  allowed."  The 
verdict  was  rendered  on  the  17th  day  of  March,  1898; 
judgment  and  sentence  were  pronounced  on  the  18th  day 
of  March,  1898;  and  it  is  contended  that  the  sentencing 
of  the  defendant  before  the  expiration  of  two  days  from 
thie  time  of  the  rendition  of  the  verdict  was  error.  It 
does  not  appear  in  the  record  in  any  manner  whether  ot 
not  the  court  intended  to  remain  in  session  longer  than 
the  18th  day  of  March,  1898,  and,  in  the  absence  of  any 
such  showing,  it  will  be  presumed  that  the  court  acted  in 
conformity  with  the  law,  and  that,  inasmuch  as  two  days 
liad  not  expired  after  the  rendition  odt  the  verdict  and 
before  sentence,  the  time  was  as  remote  as  could  reason- 
ably be  allowed,  and  that  the  court  complied  with  the  law 
as  nearly  as  the  time  remaining  of  the  session  permitted. 

No  other  points  are  raised  in  the  discussion  in  such  a 
manner  as  to  require  attention.  The  judgment  will  be 
affirmed,  and  the  district  court  is  hereby  ordered  and 
directed  to  enforce  its  judgment  herein. 

Bupford,  C.  J.,  having  presided  in  the  court  below,  not 
sitting;  all  of  the  other  Justices  concurring. 
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George  W.  Miller  v.  The  United  States. 

(Filed   June   16,   1899.) 

L  Constitutional  Ljlw— Warrant— Toid  Statute.  The  fourth  article 
of  the  amendments  to  the  constitution  of  the  United  States 
provides  that  "no  warrant  shall  issue  but  upon  probable  cause, 
supported  by  oath  or  aftirmatlon;"  and  therefore  an  act  of  the 
le^slature  which  provides  that  a  warrant  may  Issue  upon  a 
complaint  which  has  been  verified  by  a  county  attorney  only 
upon  information  and  belief,  and  that  a  warrant  for  the  arrest 
of  the  party  charged  therein  may  issue  thereupon,  is  null  and 
void. 

2.  CoMPuasT— Verification.  A  statement  that  the  aftiant  Is  informed 
and  believes  the  facts  stated  in  the  complaint  to  be  true  is  no 
more  than  the  expression  of  an  opinion,  and  one  which  may 
conscientiously  be  made,  and  yet  prove  nothing,  and  be  based  upon 
no   facts   or   knowledge. 

S.  INFOBMATION— Evidence.  The  facts  themselves  upon  which  the 
warrant  should  issue  ought  to  be  presented  to  the  magistrate  by 
affidavit  or  competent  evidence,  and  not  merely  to  the  person 
who    makes    the    accusation. 

4.  CRiMiNAii  CA.V8K— Continuance— Error.  The  Information  in  this  case 
was  filed  December  1,  1897,  the  defendant  was  arrested  at  noon 
December  2,  1897,  and  first  brought  into  court  at  5  o'clock  on 
that  day,  and,  without  the  opportunity  of  consulting  counsel, 
answered  that  he  was  not  guilty,  when  his  case  was  set  down 
for  hearing  on  the  following  morning  at  9  o'clock.  His  counsel, 
to  whom  he  telegraphed,  reached  Perry,  where  the  court  was 
held,  at  midnight  of  December  2.  and  he  had  no  access  to  the 
information  or  proceedings  in  the  case  until  9  o'clock  on  the 
morning  of  December  3,  when  the  case  was  set  for  trial.  His 
application  for  a  continuance  showed  the  existence  of  testimony 
material  to  his  defense.  Subpoenas  were  issued  for  him  on  the 
morning  of  December  8,  as  soon  as  his  counsel  could  get  them 
issued,  but  the  court  refused  to  give  him  further  time,  the  United 
States  attorney  having  announced  that  he  was  ready  for  trial, 
and  the  trial  was  thereupon  immediately  proceeded  with.  Held, 
that  this  was  error. 
(Syllabus  by  the  Court.) 

Error  from  the  District  Court  of  Noble  County;  before  A.  O. 
C.  Bierer,  District  Judge. 
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Pollock  d  Laffertj/j  far  plaintiflf  in  error. 

8.  L.  Overstreet,  United  States  Attomej/y  for  defendant  in 
error. 

George  W.  Miller  was  convicted  of  larceny,  and  brings 
error.    Reversed. 

STATEMENT  OF  THE  CASE. 

This  was  an  information  filed  by  the  United  States  at- 
torney on  the  1st  day  of  December,  1897,  in  the  district 
court  of  Noble  county,  charging  the  appellant  and  one 
James  Arnold  with  the  theft  of  a  cow  in  the  Indian 
country,  attached  to  Noble  county  for  judicial  purposes^ 
and  charging  that  the  cow  was  the  property  of  P.  S. 
Witherspoon  and  James  Beattie.  The  information  was 
verified  by  "Roy  Hoffman,  who,  being  first  duly  swwn, 
on  his  oath  says  that  h%  is  informed  and  believes  that  the 
statements  contained  in  the  above  information  are  trne.'^ 
The  defendant  Miller  was  arrested  on  December  2,  taken 
to  Perry,  and  on  the  evening  of  that  day  was  arraigned, 
without  counsel,  and  entered  a  plea  of  not  guilty.  On 
the  3d  day  of  December  the  defendant  filed  hiB  motion 
for  a  continuance,  which  set  forth  material  testimony  of 
witnesses  whom  he  had  reason  to  believe  he  could  pro- 
cure if  he  had  time  to  procure  them,  to  be  used  at  the 
hearing,  and,  the  court  having  given  leave  to  the  de- 
fendant to  withdraw  the  plea  of  not  guilty,  a  motion  was 
filed  to  set  aside  the  information,  which,  together  with 
the  mdtiom  for  eontinxiance,  were  over«niled  by  the  court. 
It  appeared  fromtheapplioationforcontiniiance,uponithe 
oath  of  the  defendant,  that  he  was  not  arrested  on  this 
charge  until  December  2,  1897,  at  12  o'clock,  noon;  was 
brought  immediately  to  the  court  at  Perry,  and  that 
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about  the  hour  of  5  o'clock,  before  he  had  an  opportunity 
to  oWain  counsel  or  confer  with  hi»  attorney®,  he  was 
brought  into  court  and  arraigned  at  the  bar  to  answer 
to  the  charge  in  the  information;  that  to  the  information 
he  said  he  was  not  guilty,  and  thereupon  the  case  was  set 
d'own  for  heanng  the  next  morning,  December  3,  1897, 
at  9  o'clock;  that  as  soon  as  he  was  arrested  he  had  »ent 
for  his  attorney,  but  that,  the  train  being  late,  his  at- 
torney aid  not  arrive  at  the  city  of  Pen^y  until  midnight 
of  December  2,  1897,  and  had  had  no  opportunity  to  ex- 
amine the  papers  in  the  case  until  the  court  opened  on 
the  morning  of  December  3,  1897.  He  said  that  George 
Tignor,  who  resided  in  the  state  of  Louisiana,  and  Will- 
iam Estes,  who  resided  in  the  state  of  Missouri,  and  G. 
W.  Carson,  who  had  a  lease  in  the  Ponca  reservation  but 
who  resided  at  Rocky  CJomf  ort.  Mo.,  where  he  now  is,  and 
George  Miller,  Jr.,  and  W.  T.  Miller  and  Harry  Kendall, 
who  redded  in  the  Ponca  reservation,  were  material  wit- 
nesses in  his  behalf,  and  were  absent  without  his  procure- 
ment or  consent;  that  Tignor  would  testify,  if  present, 
that  he  was  in  the  Territory  in  the  months  of  June  and 
July,  1897,  at  the  time  of  the  alleged  larceny,  a»d  that 
he  was  informed  by  the  defendant  Miller  that  a  beef,  the 
cow  alleged  to  have  been  stolen,  was  hanging  at  some 
distance  from  them,  and  that  they  together  joined  in  an 
investigation  of  the  matter;  that  Carson,  if  present,  would 
testify  that  he  was  at  the  ranich  headiquarters  of  the  de- 
fendant Miller  at  the  time  in  question,  and  knew  that 
Hiller  was  at  his  ranch  on  the  afternoon  and  evening  of 
the  day  of  the  taking,  and  had  no  knowledge  thereof; 
that  George  Miller,  Jr.,  and*  W.  T.  Miller,  if  present, 
would  testify  that  the  defendant  Miller  was  present  at 
liis  own  ranch,  and  not  over  on  that  part  of  the  ranch 
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wh;«^  the  beef  which  was  stolen  was  found,  diuring  the 
afternoon  or  evening  of  the  day  it  was  said  to  have  been 
killed.  The  application  for  continuance  further  sliowed 
that  the  witnesses  could  all  be  procured  if  time  was  given, 
and  that  the  testimony  they  would  give  was  true,  and 
that,  if  tiie  cause  was  continued,  the  defendant  would 
have  all  the  witneflsee  present  at  the  trial. 

A  demurrer  to  the  information  was  also  overruled,  and 
exceptions  reserved  to  each  ruling.  Process  had  beai 
isued  at  the  time  of  the  application  for  a  continuance 
for  witnesses  residing  within  the  Territory,  which  had 
not  yet  been  returned.  The  court  refused!  to  stay  tie 
piroceedings  or  grant  further  time  until  the  marshal 
could  make  a  return  upon  the  subpoenas  issued  upon  the 
3d  day  of  December,  and  the  case  proceeded  to  trial  upon 
that  day,  and  was  given  to  the  jury,  which  returned  a 
verdict  on  the  morning  of  ihe  4th  of  December; 
whereupon  the  case  was  immediately  set  down 
for  judgment  upon  the  morning  of  the  ©th 
(the  5th  being  Sunday,)  when  the  defendant 
was  sentenced  to  pay  a  fine  of  f  300,  and  to  be  confined  in 
the  federal  jail  for  the  period  of  six  months. 

The  defendant  Arnold  was  an  employe  of  the  plain- 
tiff in  error,  represented  himself  as  an  accomplice  witli 
the  appellant  in  the  commission  of  the  offense  sought 
to  be  chargfed,  and  made  what  purported  to  be  a  confes- 
sion, implicating  \he  appellant  in  the  commission  of  the 
offense  with  himself.  Before  going  to  trial,  the  defend- 
ant in  error  was  permitted  to  amend  the  information  in 
such  a  manner  as  to  show  that  the  cow  alleged  to  have 
been  stolen  was  not  the  property  of  the  persons  charged 
in   the   information,    but   was   the   property   of  P.   8. 
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Witherspoon,  P.  Witherspoon,  and  Jamee  Beattie  jointly, 
which  was  also  verified  upon  information  and  belief  only. 

Opinion  of  the  court  by 

'»  McAtee,  J.:  Thje  first  proposition  argued  in  the  brief 
of  the  appellant  upon  the  assigi^ments  of  error  is  that 
the  trial  court  erred  in  overrruling  the  motions  to  set 
aside  the  demurrers  to  the  information  and  amended 
information,  for  the  reason  that  there  was  no  verification 
except  that  which  was  made  by  Mr.  Hoffman,  who  was 
the  assistant  United  States  attorney,  upon  information 
and  belief.  It  is  provided  in  article  4  odf  the  amend- 
ments to  the  constitution  of  the  United  States  that  "the 
right  of  the  people  to  be  secure  in  their  persons,  houses, 
papers  and  effects,  against  unreasonable  searches  antd 
seizures,  siiall  not  be  violated;  and  no  warrants  shall 
issue  but  upon  probable  cause,  supported  by  oath  .<wp 
affirmation  and  particularly  dtescribing  the  place  to  be 
searched  and  the  persons  or  things  to  be  seized." 

It  has  been  repeatedly  and  invariably  held  by  the  su- 
preme court  of  the  United  States  and  by  the  supreme 
courts  of  the  various  states,  so  far  as  we  have  been  able 
to  find,  that  the  provisions  of  the  guaranty  that  warrants 
shall  not  issue  but  upon  probable  cause,supported  by  oath 
or  affirmation,  is  not  meant  to  be  an  oath  which  is  made 
upon  information  and  belief,  and  that  such  an  affidavit 
merely  expresses  the  private  opinion  of  the  informant. 
The  point  appears  to  have  been  covered  in  Ex  parte  Bur- 
fardy  3  Oranch,  448*  by  Chief  Justice  Marshall,  in  an 
opinion  which  indicates  that,  as  to  the  oath  prescribed  in 
article  4  of  the  amendments  to  the  constitution  of  the 
United  States^  in  order  to  justify  an  arrest,  the  complain- 
ing witness  ought  to  be  put  in  such  a  situation  that,  if 
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the  accusation  is  nntrne,  it  may  be  made  the  ground  of 
a  proceeding  for  maJicioue  prosecution,  or  of  an  indict- 
ment for  perjury,  which  would  be  impossible  if  the  oath 
should  be  interpreted  to  mean  simply  an  oath  upon  infor- 
mation and  belief.  The  argument,  in  the  language  of 
that  distinguished  chief  justice,  is  expressed  in  the  words: 
"If  the  charge  against  him  was  malicious,  or  grounded 
on  perjury,  whom  could  he  sue  for  the  malicious  prose- 
cution, or  whom  could  he  indict  for  perjury?"  And  he 
concludes  that  '*the  judges  of  this  court  were  unani- 
mously of  the  opinion  that  the  warrant  of  commitment 
was  illegal,  for  want  of  stating  some  good  cause  certain, 
supported  by  oath." 

In  the  case  of  In  re  Rule  of  Court,  3  Woods,  502,  Fed. 
Cas.  No.  12,126,  Justice  Bradley  said  that,  "after  an 
examination  of  the  subject,  we  have  come  to.  the  conclu- 
sion that  such  an  affidavit  does  not  meet  the  reqaire- 
ments  of  the  constitution,  which  by  the  fourth  article  of 
the  amendments  declares  that  *the  right  of  the  people  to 
be  secure  in  their  persons,  houses,  papers  and  effects^ 
against  unreasonable  searches  and  seizures,  shall  not  be 
violated;  and  no  warrants  shall  issue  but  upon  probable 
cause,  supported  by  oath  or  affirmation,  and  particularly 
describing  the  place  to  be  searched  and  the  persons  or 
things  to  be  seized.*  It  is  plain  from  this  elementary 
enunciation,  as  well  as  from  the  books  of  authority  on 
criminal  matters  in  the  common  law,  that  the  probable 
cau»e  refen*ed  to,  and  which  must  be  s^ipported  by  oath 
or  affirmation,  must  be  submitted  to  the  magistrate  him- 
eelf,  and  not  merely  to  an  official  accuser,  so  that  he,  (the 
magistrate)  may  exercise  his  own  judgment  on  the  suffi- 
ciency of  the  ground  for  believing  the  accused  person 
guilty,  and  this  ground  must  amount  to  a  probable  cai^e 
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of  belief  or  suspicion  of  the  party's  guilt.  In  otiier  words> 
the  magifitrate  ought  to  have  before  him  the  oath  of  the 
real  accuser,  present  either  in  the  form  of  an  affidavit, 
w  taken  down  by  himself  on  the  personal  examination, 
exhibiting  the  facts  on  >vhich  the  charge  is  based,  and 
<m  which  the  belief  or  suspicion  of  guilt  is  founded.*' 

It  is  provided  in  sectioti  1014  of  the  Revised  Statutes 
of  the  United  States,  of  1878,  that,  "for  any  crime  or  of- 
fense agaiust  the  United  Stateis,  the  offendw  may,  by 
any  justice  or  judge  of  the  United  States,  or  by  any  com- 
missioner of  the  circuit  court  to  take  bail,  or  by  any  chan- 
cellor, judge  of  a  supreme  or  superior  court,  chief  or  first 
judge  of  common  pleas,  mayor  of  a  city,  justice  of  the 
peace,  or  other  magistrate,of  any  state  where  he  may  be 
found,  and  agreeably  to  the  usual  mode  of  process  against 
offenders  in  such  state,  and  at  the  expense  of  the  United 
Btates,  be  arrested  and  imprisoned,  or  bailed,  as  the  case 
may  be,  for  trial  before  such  court  of  the  United  States 
as  by  law  has  cognizance  of  the  offence."  The  question 
we  are  now  considering  arose  upon  the  interpretation  of 
this  statute  in  V.  8.  v.  Tureaud,  20  Fed.  621,  upon  motions 
to  quash  the  information  upon  the  ^x>und  of  the  insuf- 
ficiency of  the  affidavit.  The  court  held  that 
informations  must  be  based  upon  affidavits  which 
«how  probable  cause  arising  from  facts  within 
the  knowledge  of  parties  making  them,  and  said 
that  "the  law  of  this  state  was  correctly  stated 
by  the  counsel  of  the  government,  and  the  attorney 
general  of  the  state  may  file  information  without  offering 
any  proofs.  No  more  doubt  is  there  that  section  1014  of 
the  Revised  Statutes  of  i^e  United  States  authorizes  the 
usage  of  the  state  to  be  followed  as  to  the  mode  of  process 
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againrt  defendants.  But  this,  if,  indeed,  it  refers  to 
anything  mone  than  the  form  of  the  warrant,  could  not, 
by  any  possibility,  inclnde  any  usage  which  is  expressly 
prohibited  by  the  constitution  of  the  United  States." 

The  question  arose  in  Vannatta  v.  Sta^,  31  Ind.  210, 
wherein  the  court  sustained  a  motion  to  quash  the  in- 
formation, in  which  the  district  attorney  charged  the  of- 
fense "as  he  verily  believes,"  and  said  that  a  verdict  that 
the  defendant  is  guilty  as  charged  would  amount  to  noth- 
ing. It  would  only  show  that  the  distinct  attorney  be- 
lieved that  the  offense  had  been  committed.  Section  15 
of  the  bill  of  rights  of  the  state  of  Kansas  declared  that 
"the  right  of  the  i)eople  to  be  secure  in  their  persons  and 
property  against  unreasonable  searches  and  seizures, 
shall  be  inviolate;  and  no  warrant  shall  issue  but  upon 
probable  cause,  supported  by  oath  or  affirmation,  par- 
ticularly describing  the  place  to  be  searched,  and  the 
person  or  property  to  be  seized." 

Section  12,  ch.  128,  Laws  of  Kansas,  1881,  provides, 
among  other  things,  that,  "if  the  county  attorney  of  any 
county  shall  be  notified  by  any  oflficer  or  other  person  of 
any  violation  of  any  of  the  provisions  of  this  act,  it  shall 
be  his  duty  forthwith  to  diligently  inquire  into  the  facts 
of  such  violation,  and  if  there  is  reasonable  ground  for 
his  instituting  a  prosecution,  it  shall  be  the  duty  of  such 
county  attorney  to  file  a  complaint  in  writing  before 
some  court  of  competent  jurisdiction,  charging  the  sus- 
pected person  of  such  offense,  and  shall  verify  such  com- 
plaint by  affidavit;  but  it  shall  be  sufficient  to  state  in 
such  affidavit  that  he  believes  the  facts  stated  in  such 
complaint  to  be  true."  Upon  a  case  taken  to  the  su- 
preme court  of  that  state,  in  State  v.  Qleason,  32  Kan.  245, 
4  Pac.  363,  the  supreme  court  of  that  state  said:    "That 
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said  section  15  is  tittle  more  than  the  AfFfrmatlaD  of  Ibe 
great  constitntional  doctrine  of  the  common  law.  Arti- 
cle 4  of  the  amendments  to  the  constitution  of  the  Unitecl 
States  ifi  almost  identical  with  €»ection  15;  and  Story  say* 
that  ^this  provision  seems  indispensable  to  the  full  enjoy- 
ment of  the  rights  of  personal  security,  personal  lib- 
erty, and  private  property,  *  *  and  its  introduction 
into  the  amendments  was  doubtiem  occasioned  by  tke 
strong  sensibility  excited  both  in  England  and  in  Amer- 
ica  upon  the  subject  of  general  warrants,  almoet  upon 
the  eve  of  the  American  revolution.'"  (2  Story,  Coiust. 
sec.  1902.)  And  that  it  must  be  conceded  that  section  ^5 
was  declanatory  of  the  f  undemental  rights  of  the  citizen, 
and  was  intended  to  protect  him  in  his  liberty  and  prop- 
•erty  against  the  arbitrary  action  of  those  in  authcmty. 
That,  so  long  as  that  section  remained  in  force,  the  ptim- 
ciples  therein  declared  were  to  remain  absolute  and  na- 
changeable  rules  of  action  and  decision,  and  that  tie  leg- 
islature could  not  infringe  thereon,  and  the  courts  must 
yield  implicit  obedience  thereto,  and  that  the  "support  to 
a  warrant  must  be  something  more  than  he€irsay  waid 
belief.  The  court  said,  further,  that  an  affidavit  might 
be  made  and  presented  that  the  informant  was  informed 
and  verily  believed  something,  and  yet  he  might  have  no 
knowledge  or  information  on  the  subject  except  mere 
hearsay,  and  yet  he  could  conscientiously  make  sudi  a 
declaration,  and/ that  such  la  complaintorlniformattioaL  was 
not  owe  which  could  be  said  to  be  supported  by  an  «ath 
or  affirmation;  that  the  complaint  thus  verified  proved 
nothing.  And  the  argument  upon  that  case  is  entirely 
ai^licable  to  the  state  of  our  law  here,  since  section.  5, 
art.  1,  ch.  41,  Laws  of  1895,  sought  to  make  the  same  pro- 
vision which  was  made  by  the  act  of  the  legislature  of 
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Kansas  in  1881,  since  it  provided  that  '^all  informations 
fihall  be  verified  by  the  oath  of  the  prosecuting  attorney, 
complainant  .or  some  other  person:  provided,  that  when 
an  information  in  any  case  is  verified  by  the  county  attoc^ 
ney,  it  shall  be  sufficient  if  the  verification  be  upon  in^ 
formation  and  belief." 

We  understand  the  case  of  Com.  v.  Phillips,  16  Pick. 
211,  Shaw,  C.  J.,  to  be  to  the  same  effect.  The  auth- 
ority of  the  fourth  article  of  the  amendments  to  the 
constitution  of  the  United  States,  together  with  the  in* 
terpretation  thereof  by  the  supreme  court  of  the  United 
States,  and  pf  the  opinions  of  the  supreme  courts  which 
we  have  cited>  together  with  the  opinion®  which  have 
been  cited  in  those  cases,  enforces  upon  us  the  conclusion 
that  the  legislature  had  no  power  to  make  this  provision, 
and  that  an  arrest  upon  a  criminal  information  must  be 
supported  by  an  oaith  or  affirmation  from  some  one  who 
knows  of  the  matter  charged,  and  not  upon  an  oath 
which  is  not  stronger  than  informatioin  and  belief. 

The  second  proposition  argued  in  the  alignments  of 
error  is  that  the  trial  court  erred  in  overruling  the  appli- 
cation of  appellant  for  a  continuance  of  the  case,  which 
waa  duly  excepted  to  at  the  time.  The  information  in 
this  caise  was  filed  December  1,  1897,  and  the  defendant 
was  arreeted  at  noon  on  December  2,  1897,  and  brought 
into  court  at  5  o'clock  on  that  day,  without  the  opportun- 
ity of  consulting  counsel,  and  answered  that  he  was  not 
guilty,  when  Ms  case  was  set  down  for  hearing  on  the 
following  morning  at  9  o'clock.  Hi®  counsel,  to  whom 
he  telegraphed,  reached  Perry,  where  the  court  was 
held,  at  midnight  of  December  2,  and  had  no  access  to  the 
information  or  proceedings  in  the  case  until  9  o'clock  on 
the  mofindng  of  December  3,  when  the  case  was  set  fw 
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trial.  His  application  for  a  continuance  sbo^ed  the 
existence  of  testimony  material  to  his  defease.  Sub- 
poeims  wore  issued  for  him  on  the-mortiing  of  December 
3,  ae  Boofn  as  his  counsel  coald  get  them  issued,  bait  the 
court  refused  to  granrt  him  a  conrtinuaince  or  to  give  him 
any  further  time,  the  United  Staites  tMotney  having  an- 
nounced that  he  was  ready  for  trial,  and  the  trial  was 
thereujwn  proceeded  with. 

The  case  of  Brooks  v.  Com.  (Ky.)  37  S.  W.  1043,  was  a 
prosecution  for  muxdier,  the  indictment  having  been  re- 
turned the  day  after  the  killing,  and  the  trial  set  fo*r  the 
fourth  day  after  the  commission  of  the  oflfenise.  An 
application  for  a  continuance  having  been  overruled  by 
the  trial  court,  the  supreme  court  said  that  the  contin- 
uance ought  to  have  been  granted;  and  this  would  have 
been  in  harmony  with  the  intenrt  of  the  p«yvisians  of  the 
CJode,  and  with  the  fundamental  provision  of  law  that  en- 
titled the  persons  accused  of  crime  to  a  fair  and  reason- 
able opportunity  to  procure  the  attendance  of  witnesses 
in  their  behalf. 

In  Lawson  v.  Territory^  56  Pac.  698,  this  volume,  p. 
1,  the  defendant  was  indicted  on  September  20,  1897, 
for  the  crime  of  murdCT.  A  demurrer  to  the  indictment 
was  overruled  on  September  21.  1897,  and  on  the  same 
day  he  presented  an  application  for  a  continuance  on 
account  of  the  absence  of  material  witnesses  temporar- 
ily absent  from  the  Territory,  which  was  overruled,  and 
the  defendant  put  upon  his  trial.  It  was  held  that  the 
refusal  to  grant  such  continuance  was  prejudicial  error, 
and  that  the  period  of  only  one  day  after  the  filing  of 
the  indictment  was  not  a  sufficient  length  of  time  iu 
which  to  prepare  for  trial. 
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The  cafle  of  Ooodson  v.  V.  S.,  7  Okla.  117, 
B4  Pac.  434,  is  to  the  same  effect  We  think  that  there 
was  error  upon  this  ground  also,  and  that  the 
cause  should  have  been  continued,  and  more 
time  should  have  been  given  to  the  defendant 
to  prepare  for  his  trial,  upon  the  showing  made- 
in  bis  application  for  a  continuance.  The  case  is  there- 
fore (reversed,  and  remanded  for  further  procedings  in 
accordance  herewith. 

BuRFORD,  C.  J. :  I  eoncuT  in  the  result,  but  do  not  ap- 
prove the  reaeoning  or  the  law  as  stated  in  the  opinion. 

All  the  other  justice©  concurring. 


George  Roberts  v.  The  Territory  of  Oklahoma. 

(Filed  June  15,   1899.) 

BuROLART— ^Hdem?»— Cofwen*.  Under  an  Indictment  for  burglary.  If 
it  appeared  from  the  evidence  that  the  entry  was  instigated  by 
the  occupant  of  the  building  which  was  burglarized,  or  that  It 
was  done  with  the  knowledge  and  assent  of  the  occupant,  and 
that  one  of  the  persons  engaged  in  the  breaking  and  entry  of  th* 
building  was  a  detective  and  decoy  acting  with  the  authority 
of  the  occupant,  the  defendant  would  not  be  criminally  liable. 
(Syllabus  by  the  Court.) 

Error  from  the  District     Court    of     Custer  County;  be- 
fore John  (7.  Tarsnei/y  District  Judge, 

Origshy  d  Pearl  and  W.  A.  Maurer,  for  the  plaintiff  in 
error. 

Harper  8,  Cunningham^  Attorney  General,  J,  T.  Shive^ 
County  Attorney,  and  Roy  Hoffman,  for  defendant  in  error. 
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George  Roberts  was  convicted  of  burglary,  ajid  brings 
error.  Reversed.  This  was  a  trial  upon  an  indictment 
for  burglary  in  the  second  degree. .  It  appeared  from  the 
evidence  that  the  defendant,  Roberts,  in  company  with 
his  brother,  Bert  Roberts,  and  one  Dick  Shriver,  had 
raised  a  window  and  entered  the  saloon  of  one  Ben  BuU- 
ard.  The  plaintiff  in  error  wa^  found  guilty,  and  sen- 
tenced by  the  court  to  imprisonment  in  the  penitentiary. 

Opinion  of  the  court  by 

McAtbe,  J.:  One  of  the  grounds  stated  in  the  motion 
for  a  new  trial  was  that  the  court  had  committed  error 
upon  the  trial  of  the  cause,  and  that  the  verdict  of  the 
jury  was  contrary  to  the  law  and  the  evidence.  The  action 
of  the  court  here  complained  of  was  upon  a  demurrer  to 
the  testimony  introduced  by  the  prosecution  upon  the 
ground  that  it  did  not  prove  the  guilt  of  the  defendant, 
and  because  the  witness,  Ben  Bullard,  who  owns  the 
building,  and  the  goods  in  the  building,  charged 
in  the  indictment,  had  ma<le  and  entered  into  an 
agreement  with  one  Dick  Shriver  to  bring  the  defendant 
there  and  go  into  the  saloon,  and  that  Bullard  could  not 
make  a  break  into  his  own  building,  and  that,  if  he  gave 
Shriver  authority  to  do  so,  there  was  no  breaking  in." 

It  appeared  from  the  testimony  on  the  part  of  the 
proscecution  that  Bullard  was  the  occupant  of  the  saloon 
building  in  which  the  burglary  was  <*harged  to  have  been 
committed;  that  he  ^'as  informed  by  one  Dick  Shriver 
that  the  defendant,  Roberts,  and  his  brother,  Bert  Rob- 
erts, were  going  to  break  in  there,  and  that  Shriver  told 
Bullard  about  it,  and  that  Bullaird  told  Shriver  to  find  out 
if  he  could,  what  night  it  was,  and,  when  he  had  found 
out,  to  let  him  (Bullard)  know;  that  afterwards  Shriver 
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infcwined  Bullard  that  "tomorrow  night  the  boys  were 
coming  to  break  in,  and  I  am  coming  with  them;"  and 
that  finally  Bullard  told  him  thait  it  wonld  be  "all  right.'' 
It  appeared  from  the  cross-examination  of  Bollard  that 
Shriver  had  at  tim^^  kept  bar  for  him  in  the  saloon,  and 
ander  cross-examination  he  testified  as  follows: 

"Question.  An<i  you  told  Shriver  it  wonld  be  all  right 
for  him  to  bring  them  (the  Roberts  boys,)  and  go  into  the 
house?  Answer.  Not  at  that  time.  Not  at  the  first 
time. 

"Q.  Did  you  tell  him  that  at  any  time  before  the  break- 
ing? A.  He  said  they  would  break  in  whether  he  came 
or  not. 

"Q.  And  then  you  told  him  that  it  would  be  all  right 
if  he  went  along  with  them  and  broke  in?  A.  No,  sir; 
I  only  told  him  that  it  would  be  all  right." 

The  defendant  testified:  That  at  the  time  of  the  al- 
leged breaking  he  was  17  years  of  age.  That  he  had 
known  Dick  Shriver  for  about  a  year  and  a  half,  and  that 
he  (Shriver)  had  kept  bar  for  Bullard  "off  and  on."  That 
on  the  night  of  the  alleged  breaking  "he  left  there  to  go 
to  the  dance,  and  intended  to  go  around  by  our  father's 
place,  so  that  my  brother  could  change  his  clothes;  and 
we  got  on  our  horses,  and  Dick  says,  'We  haven't  got 
enough  whisky;  we  will  go  and  get  some;*  and  he  says, 
'The  window  is  left  open  for  my  benefit;'  and  we  says  to 
him,  'If  there  is  no  danger,  we'll  go,'  and  he  says,  'Well, 
just  walk  up  there;'  and  we  started  to  go  to  the  back  en- 
trance, and  the  window  was  raised  two  or  three  inches. 
There  was  no  prizing  or  anything  of  that  kind  at  all." 

"Question.  How  did  the  window  get  up  higher?  An- 
swer.   The  boys,  I  suppose,  raised  the  window  higher." 

Andthat  Shriver  had  told  the  defendant  and  his  brother 
that  the  window  was  left  open  for  his  benefit,  and,  of 
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oauTse,  "we  thought  it  was  all  right,"  and  that,  at  the 
time  of  the  breaking,  ShTiver  was  living  with  Ben  BuK 
lard. 

ThiB  testimony  was  uncontradicted.  The  name  of  Dick 
Shriver  was  endorsed  upon  the  indictment  as  one  of  the 
witnesses  who  had  been  presented  before  the  grand  jury. 
It  appeared  in  the  evidence  that  Shriver  was  present, 
outside  of  the  court  house,  after  the  beginning  of  the 
court  on  the  day  of  the  trial.  He  was  a  most  im- 
I)ortaiit  witness  for  the  Territory.  The  tee^l- 
mony  of  the  defendant  to  the  effect  that 
Shriver  stated  that  he  was  living  with  Bullard  at  the- 
time  of  the  alleged  burglary,  and  was  authorial  to  enter 
the  saloon,  and  that  the  window  was  partly  raised  for 
that  purpose,  remained  un-contradicteab  It  is  manifest 
from  the  testimony  that  Shriver  was  himself  au*horieed 
by  Bullard  to  return,  and  to  enter  the  saloon  in  the  man- 
ner which  was  shown  by  the  testimony, — that  is,  by  rais- 
ing the  window  of  the  saloon, — and  that  the  purpose  of 
this  permission  was  to  apprehend  the  defendant  and  his 
brother  in  the  act  of  entering  the  saloon  with  Shriver,  if 
they  should  do  so.  The  fact  that  Shriver  was  at  the  time 
living  with  Bullard,  and  had  at  times  tended  bar,  was,  we 
think,  sufficient  to  justify  the  defendant  in  relying  upon 
his  (Shriver's)  statement  that  the  window  had  been  left 
open  for  him,  and  that  he  was  authorized  to  enter  the 
fgwdoon  at  that  time  and  by  that  means.  Shriver  was  pres- 
ent about  the  court  house.  It  was  within  the  power  of 
the  Territory  to  place  him  upon  the  witness  stand  and  to 
contradict  this  testimony  of  Roberts.  This  it  failed  to 
do. 

It  was  said  in  the  ease  of  People  v.  McCord  (decided  in 
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the  supreme  court  of  Michigan)  42  N.  W.  1106,  that: 
^TossSibly  (but  we -do  not  care  to  decide  tnis)  leaving 
temptation  in  the  way,  without  further  indu-cement,  will 
not  destroy  the  guilt,  in  law,  of  the  person  tempted,  al- 
though it  i%  a  diabolical  buBiness,  which,  if  not  punish- 
able, probably  ought  to  be.  But  it  would  be  a  disgrace 
to  the  law,  if  a  person  wbo  ha4»  taken  active  measures  to 
persuade  anoHher  to  enter  his  premises  and  taRe  his  prop- 
erty, can  treat  the  taking  as  a  crime,  or  qualify  any  of 
the  acts  done  by  invitation  as  criminal.  What  is  author- 
ized to  be  done. is  no  wrong,  in  law,  to  the  instigator.'' 
And  in  this  case  it  was  said  that  the  instigator  or  de- 
tective was  active  in  the  matter,  and  that  the  circum- 
stances were  such  as  would  exonerate  him  and  his  victim 
from  criminal  responsibility,  and  ■ffliat,  "if  the  transac- 
tion wliich  is  the  basis  of  the  prosecution  was  actually 
^signed  as  it  was  actually  expected  by  the  persons  in 
the  store,  they  deserve  something  more  liian  censure  for 
such  a  scheme."  The  court  in  that  case  said  also  that: 
"It  is  not  edifying,  when  persons  wbo  would  be  horrified 
^t  being  classed  among  criminals  forget  their  legal  duties, 
and  imagine  that  any  end  can  justify  bad  means.  The 
conviction  must  be  set  aside,  and,  upon^  the  record  as  it 
stood  when  Hhe  case  went  to  the  jury,  we  cannot  see  bow 
they  could  have  convicted  tfie  prisoner,  under  the  correct 
Tiew  of  the  law." 

And  it  was  said  in  2  East,  P.  C.  666,  thajt  no  felony  was 
proven,  since  the  whole  thing  was  done  with  the  knowl- 
edge and  assent  of  Mr.  Bolton,  and  that  the  acts  of 
Phillip,  the  servant,  were  his  acts.  We  think  that  these 
remarks  are  applicable  to  the  facts  in  this  case.  The 
evidence  showed  that  Shriver  had  been  used  and  relied 
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upon  as  the  detective;  tfhat  he  had  acted  as  a  decoy,  and 
had  iodaced  the  defendajit  to  enter  the  saloon,  and  we 
think  that  the  defendant  shonlid  not  have  been  convicted 
of  burglary  therefor,  and  that  the  inducement  and  ccm- 
«ent  of  Shriver  were  the  inducement  and  consent  of 
Bullard;  and  we  think  that  the  trial  court  cOiould  have 
©ostadned  the  motion  for  a  new  trial.  {People  v.  McCord^ 
[Mich.]  42  N.  W.  1106;  Spelden  v.  mate,  30  Am.  Eep.  126) 

The  judgment  of  the  lower  court  is  therefore  reversed, 
and  the  cause  remanded. 

All  of  the  Justices  concurring. 


LoTTA  Jackson  v.  Oliver  C.  Thornton. 

(Filed   June  15,   1899.) 

1.  Referee  — /V>i<//»i7*  Set  Anidc,  When.  Where  there  Is  no 
evidence  reasonably  tending:  to  support  the  finding  of  fact 
made  by  a  referee,  but  there  is  an  overwhelming  pre- 
preponderance  of  testimony  against  such  finding,  and  the  finding 
of  fact  Is  one  which  materially  supports  the  conclusions  of  faw 
made  by  the  referee,  the  findings  of  fact  and  the  conclusions 
should  be  set  aside. 

"2.  Sxum -^  Incompetent  Evidence  —  Terror.  Where  three  witnesses 
are  permitted,  over  the  objection  of  the  opposite  party, 
to  testify  before  a  referee  upon  matter  of  hearsay,  which, 
if  true,  strongly  support  the  flndingrs  of  fact,  it  will  be  inferred 
that  such  testimony  influenced  the  judgment  of  the  referee,  and 
the  reception  of  such  testimony  is  material  error. 

^  Public  Lands  —  Claimantt  to  Toum  Lota  —  Occupancy.  Where  set- 
tlers have  staked  town  lots,  and  have  attempted  to  talce 
peaceable  possession  of  them,  and  have  been  prevented  by 
force  by  one  claiming  the  rightful  possession  thereof,  from  occupy- 
ing or  making  any  improvements  thereon,  such  an  attempt  to 
stake  and  take  possession  of  such  lots  is  equivalent  to  the  erection 
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of  improvements  as  against  him  who  prevented  by  force  the  stak* 
Ing  of  the  lots  and  the  improvement  thereof,  and  will  be  regarded 
as  such  as  agrainst  any  one  attempting  to  set  up  a  claim  by. 
through,  or  under  him  who  exercised  the  force,  If  such  attempu 
at  occupancy  are  not  abandoned. 
(Syllabus  by  the  Court.) 

Errc7*  from  the  District  Court  of  Oklahoma  County;  before 
James  R.  Keaton,  District  Judge. 

B.  F.  Burwell,  Selicin  Douglas,  and  Ma^^  Oregor  Douglas, 
for  plaintiff  in  error. 

Amos  Oreen  d  Son,  for  defencCant  in  erran 

Action  by  Oliver  C.  Thornton  against  Lotta  Jackson. 
Jiidprment  for  plaintiff,  and  defendant  brings  error.  Re- 
voiced. 

STATEMENT  OF  THE  CASrJ. 

This  ^'as  an  action  brought  by  Thornton  in  the  d1^ 
trict  court  of  Oklalioma  county,  in  which  it  was  averred 
that  through  fraud  and  collusion  of  the  defendant,  Jack- 
son, and  members  of  the  town-site  board  of  Oklahoma 
City,  Lotta  Jackson  had  obtained  the  legal  title  to  lots 
21,  22,  23,  24,  25,  and  26,  in  block  10,  of  the  South  Okla- 
homa addition  to  Oklahoma  City,  by  deed  of  conveyance 
from  the  town-site  board,  when,  under  the  facts  and  the 
law,  the  legal  title  should  have  been  vested  in  Thornton. 
The  interposition  of  the  court  was  sought,  in  order  that 
a  resulting  trust  might  be  declared  in  favor  of  Thornton, 
and  that  Lotta  Jackson  might  be  required  to  convey  the 
legal  title  thereof  to  him.  The  amended  petition,  upon 
wliich  the  case  was  tried,  averred  all  the  necessary  legal 
qualifications  in  the  plaintiff  which  would  have  entitled 
him  to  acquire  town  lots  in  the  Territory  of  Oklahoma. 
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under  the  law»  of  the  United  State©;  thut  the  lots,  to 
which  he  claimed  to  have  the  STii)erior  equity,  were 
settled  upon  and  improved  by  the  persons  through  whom 
he  acquired  his  rights;  that  valuable  improvements  had 
been  made  thereon,  consisting  of  houses,  stable,  fencing, 
well,  etc.;  tihiat  at  tihe  date  of  issuing  the  patent  to  the 
town-site  board  of  trustees,  on  the  2d  day  of  December, 
1891,  one  Eli  F.  Hutchinson  was  in  peaceful  occupancy 
of  the  lots;  that  HutchiuBon  possessed  all  the  qualifica- 
tions entitling  him,  under  the  laws  of  the  United  States, 
to  take  and  hold  title  thereof  from  the  15th  day  of 
September,  1891,  down  to  the  31st  day  of  December, 
1891,  when  he  sold  and  transferred,  by  a  quit-claim  deed, 
all  of  his  title  and  interest  to  the  lots  to  the  plaintiff; 
that  after  the  sale,  Hutehin4SK>n  continued  to  live  upon  the 
lots,  as  the  tenant  of  the  plaintiff,  and  occupied  them  up 
to  and  after  the  time  when  the  plaintiff  made  the  appli- 
cation to  the  twon-site  board  for  deeds  therefor;  that  in 
the  month  of  March,  1892,  the  defendant,  Jackson,  en-* 
tered  and  took  forcible  possession  of  one  of  the  lots, 
against  the  protest  of  the  tenants  of  the  plaintiff,  and 
thereafter  broke  down  the  fence  and  put  a  house  on  said 
lot,  up  to  which  time  the  plaintiff  had  exclusive  and 
peaceful  possession. 

The  defeiidant,  together  with  Alta  Bartell  and  Samuel 
Bartell,  who  had  been  made  defendants,  filed  their  joint 
answer,  denying  generally  the  allegations  of  the  amended 
petition,  and  making  specific  averments  of  fraud  and 
collusion  between  Hhe  plaintiff  and  Hutchinson.  It  was 
specifically  averred  by  the  defendants  that  the  claim  of 
the  plaintiff  was  from  the  beginning  fraudulent;  that  the 
deed  from  Eli  Hutchinson  to  the  plaintiff  was  executed 
long  after  the  date  alleged  in  plaintiff's  petition;  that  the 
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real  claim  of  the  plaii^tiff  19  baaed  wholly  upon  fhe 
settlemenl:  and  improvement  of  a  portion  of  the  lots  in 
oontroversy  by  one  G.  E.  Tbomton,  now  deceased,  a 
brother  of  the  plaintiff,  who  waa  disqualified  from  taking 
and  holding  said  lot»  by  reason  of  hiaving  entered  the 
Oklahoma  landb  prior  to  noon  of  April  22,  1889,  in  vicda- 
tion  of  the  law  of  congrees  of  March  23,  1889,  aaid  of  the 
preaident'B  proclamation  thereunder,  and  that  Hutchin- 
son never  h^  any  interest,  as  a  settler,  purchaser,  or 
otherwise,  in  the  lots;  that  he  never  occupied  them  under 
any  claim  of  ownership  which  could  ripen  into  a  title, 
nor  placed  any  improvements  thereon,  nor  t>ec€une  pos- 
sessed of  such  improvements  by  purchase  or  othperwise; 
that  Thornton  made  his  first  application  for  a  conveyance 
of  the  lots  before  the  town-site  board  on  Decem'ber  31, 
1891;  that  at  that  time  he  did  not  make  or  assert  any 
claim  tiirough  the  occupancy  or  possession  of  Hutchinson, 
or  by  virtue  of  any  conveyance,  but  claimed  solely  by 
virtue  of  his  own  entry,  settlement,  and  possession,  and 
that  he  did  not  indicate  at  what  time  his  entry  was  made; 
that  about  February  1,  1892,  €Ufter  the  rejection  of  his 
application  for  deeds  to  the  property,  he  filed  an  amended 
application,  in  which  he  did  not  set  up  or  assert  any 
right  by  virtue  of  Hutchinson's  possession  or  occupancy, 
or  of  a  deed  from  him,  and  claimed  upon  his  own  settle- 
ment, failing  to  fix  .  the  date  of  the  settlement; 
that  the  appMeation  was  held  insufficient  on  the  19tn 
day  of  February,  1892,  after  which  he  determined  to  in- 
tervene and  obtain  a  settlement  and  occupancy  on  the 
pert  of  Hutchinson,  which  should  antedate  the  town-site 
entry,  amd  to  avail  himself  of  this  pretended  and  fictitious 
settlement  of  Hutchinson,  to  set  up    the    claim    that 
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HirtchinBon  was  a  settler  Dsider  a  ekdm  for  title  to  the 
late,  and  to  procnre  from  irim  the  deed  wtiich  conveyed  to 
tiie  plaintiff  a  riglit  gained  before  the  tsaid  enitry  and 
segregation;  and  that  this  fraudulent  scheme  was  a  cloak 
t»  fraudulently  defeat  the  claim  of  the  defendaiits. 

Plaintiff  having  replied,  denying  generally,  the  case 
was  sent  to  a  referee  for  findings  of  fact  and  conclusions 
of  law,  and  thereafter  a  lare  number  (39  in  all)  of  findings 
of  fact  were  made  by  the  referee,  together  witti  a  number 
of  conclusions  of  law.  It  is  only  necessary,  for  a  review 
of  the  eause,  so  far  as  it  is  here  made,  to  cite  the  following 
findings  of  fact :  First.  That  previous  to  and  at  the  time 
of  the  opening  of  the  country,  April  22,  1889,  one  George 
E.  Thornton  had  built  a  residence  on  the  quarter  section, 
and  resided  thereon,  and  had  the  surrounding  grounds 
inclosed  by  posts  and  wires.  Second.  That  on  the  after- 
noon of  April  22,  1889,  the  quarter  section  was  settled 
on  as  a  town  site,  and  laid  off  in  blocks,  streets,  lots,  and 
alleys,  and  the  same  were  numbered.  *  *  Sixth. 
T^at  no  person  ever  made  any  improvements  upon  or 
obtained  the  occupancy  of  any  -part  of  the  ground  within 
said  inclofiure  from  April  22,  1889,  until  the  fall  of  1891, 
except  as  the  tenants  of  said  George  E.  Thornton,  except 
said  Stevenson,  as  mentioned  in  the  fourth  finding;  and 
no  person  occupied  or  improved  any  portion  of  said  lots, 
with  the  exception  that  some  time  in  the  spring  or  sum- 
mer of  1889  one  W.  H.  Albright  staked  lots  21  and  22, 
but  did  not  take  possession  thereof  or  make  any  improve 
ments  thereon,  he  being  prevented  by  Thornton^  One 
John  McClung  also  staked  lots  23,  25,  and  26  some  time 
in  May,  1889,  but  was  prevented  from  occupying  or  mak- 
ing any  improvements  thereon  by  Thornton.  And  one 
J.  N.  Harvey  staked  lot  24,  but  did  not  occupy  or  improve 
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the  same  in  any  nmnner,  being  prevented  by  Thornton. 
None  of  the  parties  ever  obtained  any  occupancy.  The 
■only  thing  being  done  by  them  was  the  mere  staking. 

♦  ♦  Eighth.  That  on  September  23,  1891,  the  said 
George  El  Thornton  entered  into  an  agreement  with  the 
«aid  Eli  P.  Hutchinson  whereby  it  was  agreed  between 
them  that  said  Hutchineon  should  occupy  said  premises, 
and,  in  the  even*  that  it  was  decided  t!hat  the  said  George 
E.  Thornton  was  disqualified,  then  the  said  Hutchinson 
sihould  have  said  lots,  and  be  permitted  to  acquire  title 
for  himself.  What  he  was  to  pay  is  not  shown  by  the 
evidence.  *  *  Eleventh.  That  on  October  29,  1891, 
George  E.  Thornton  died.  *  *  Thirteenth.  That 
some  time  in  Decemiber,  1891,  (the  exact  date  is  not 
sihown,)  the  plaintiff,  Oliver  C.  Thornton,  a  brother  of 
George  E.  Thornton,  came  to  Oklalioma  City,  and  com- 
menced to  reside  upon  said  lots;  he  having  all  the  neces- 
sary qualifications  to  acquire  title  thereto.  That  said 
residence  of  Oliver  C.  Thornton  was  in  conjunction  with 
that  of  Hutchinson.  That  George  E.  Thornton  was  never 
married.  That  both  Hutchin-son  and  Thornton  con- 
tin<ued  to  reside  upon  said  lots  together  until  December 
30,  1891.  Fourteenth.  That  on  December  30,  1891,  ot 
about  that  date,  Hutchinson  made  a  quit-claim  deed  for 

,  tihe  lortjs — of  al<l  his  right,  title,  ajid  interest  The  con- 
sideration for  said  deed  is  not  shown,  except  that  it  was 
a  valuable  one.  After  the  date  of  said  deed,  Hutchinson 
.continued  in  possession  of  the  said  lots  for  the  said  Oliver 
<3.  Thornton,  getting  his  rent  for  the  care  of  said  property. 

♦  ♦  Eighteenth.  That  in  December,  1891,  William 
Albright  filed  an  application  for  deed  for  lots  21  and  22. 
His  application  i«  referred  to  as  "Exhibit  F."  Nine- 
teenth.   That  on  January  6, 1892,  one  J  X.  Harvey  mad^ 
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application  for  a  deed  for  lot  number  24  in  block  10.  HiB 
appKcation  is  referred  to  as  "Exhibit  G."  Twentieth, 
That  on  the  23d  day  of  April,  1892,  the  application  of 
aaid  Harvey  wbb  held  insufficient,  and  said  Harvey  filed 
an  amended  application,  which  is  ireferred  to  aa  "Ex- 
hibit H."  Twenty-fip^.  That  cm  the  19th  day  ot 
June,  1892,  «aid  J.  N.  Harvey  filed  a  second 
amended  application  for  said  lot  24,  which  is  re^ 
ferred  to  a^  "Exhibit  I."  *  *  Twenty-fidxlftk 
That  on  said  day  said  board  held  the  said  original  and 
amended  application  of  the.  said  Oliver  C.  Thornton  to  be 
wholly  insufficient  on  which  to  acquire  title  to  said  lots, 
but  gave  him  leave  to  amend  the  same.  Twenty-«eventh. 
That  oi^  the  20th  day  of  May,  1892,  Oliver  C.  Thornt<Mi 
filed  with  said  board  a  motion  to  dismiss  the  application 
of  the  other  claimants,  which  the  bdard  lefueed  to  enteiv 
tain,  for  the  rea49on  that  he  had  not  amended  his  applica- 
tion, and  was  not  a  contestant  for  said  lots;  and  there- 
fore aaid  board  proceeded  to  make  allotments  thereof  as 
in  ex  parte  case.  Twenty-eighth.  That  on  May  24,  1892, 
OHver  C.  Thornton  filed  his  appeal  to  the  commissioner 
of  the  general  land  office  from  said  ruling  of  said  board. 
Tweinty-ninth.  That  after  said  appeal  was  taken,  and 
before  the  same  had  been  ddspoeed  of  by  the  commis- 
sioner of  liie  general  land  office,  and  on  the day 

of y  1892,  ^muel  Bartell,  the  defendant  herein, 

filed  with  said  town  site  board  his  relinquishment  of  any 
claim  he  had  on  lot  26  in  said  block  10,  and  the  board, 
evidently  only  looking  at  the  lots  mentioned  on  the  out- 
side and  indorsed  on  the  back  of  the  application  of 
Oliver  0,  Thornton,  filed  on  December  31,  1891,  thought 
that  the  application  of  Thornton  did  not  cover  said  lot 
26,  and  that  Mrs.  Jackson  was  the  only  applicant  there- 
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for,  and  executed  to  her  a  deed  conveying  to  her  said  lot 
26  in  block  10,  and  while  said  appeal  was  pending  before 
the  oommiseioner  of  ibe  general  land  office.  *  * 
Thirty-One.  That  some  time  in  October,  1893,  D.  H. 
Hull,  who  had  a  tftiort  time  previous  been  appointed  ad- 
ministrator of  the  estate  of  George  E.  Thornton,  sold 
and  conveyed  to  Lotta  Jackson  all  the  right  and  interest 
of  the  estate  of  George  E.  Thornton  in  the  improve- 
ments on  said  lot,  and  gave  a  bill  of  sale  theref(^,  and 
in  such  bill  of  sale  also  purporting  to  coijvey  the  interest 
of  the  estate  in  saM  lots,  the  consideration  therefor 
being  the  sum  of  two  hundred  dollairs.  Thirty-two 
That  after  said  decision  was  rendered,  mentioned  in  find- 
ing 30  herein,  the  said  Lotta  Jackson  filed  with  said 
town  site  board  said  bill  of  sale,  and  also  quit-claim  deed 
from  J.  N.  Harvey  to  herself  of  lot  claimed  by  him  in 
his  application,  and  also  a  quit-claim  deed  of  Willam 
Albright  for  lots  claimed  by  him  in  his  application ;  and 
having,  before  making  her  own  application,  procured  a 
quit-claim  deed  from  said  McClung  for  the  lots  stcdted  by 
him,  said  board  supposed  the  plaintiff  herein  to  be  the 
Thornton  mentioned  in  said  bill  of  sale  as  conveying  his 
interest  to  Lotta  Jackson  in  said  improvements;  the  said 
town  site  board  executed  to  the  said  Lotta  Jackson  a 
deed  for  lots  21,  22,  23,  24,  and  25,  on  the  application  of 
Lotta  Jackson,  J.  N.  Harvey,  and  William  Albright. 
*  *  Thirty-six.  That  the  value  of  the  improve- 
ments placed  on  said  lots  by  George  E.  Thornton  was 
about  thirteen  hundred  dollars.  *  *  Thirty-nine. 
That  the  defendant  Lotta  Jackson  paid  John  McGlung 
for  his  staker's  right  on  lots  23,  25,  and  26  three  hundred 
and  ninety  dollars;  that  s'he  paid  William  Albright  for 
Us  staker's  rights  to  lots  21  and  22,  the  sum  ot  three 
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handred  dollflre;  that  eiie  paid  J.  N.  Harvey  for  his 
staker'e  right  to  lot  24,  seventy-five  dollare;  that  she 
paid  D.  H.  Hull  f<Mr  the  interest  in  the  estate  of  George 
K  Thornton  and  improvements  on  said  lot»,  two  hun- 
dged  cMlars;  and  that  she  hae^  ever  since  taking  poe- 
session  thereof,  made  exx)endituTeB  in  making  improve- 
ments on  said  lots  which  wonld  make  the  aggregate  paid 
oat  by  her,  including  the  amonnit  paid  to  said  stakers 
and  Thomtxm's  estate,  the  sum  of  about  fifteen  hundired 
doUars. 

TOie  eowclusions  of  law  as  found  by  the  referee,  were, 
in  pant,  as  follows:  "Fourth.  That  said  Eli  F.  Hutch- 
inson having  gone  into  poaseesion  of  said  lots  under  a 
conditionaJ  agreement  with  George  E.  Thornton  that  he 
49hoald  have  the  lots  and  acquire  title  thereto,  if  it  was 
decided  that  Thornton  was  dlsquaified  from  acquiring^ 
title  thereto,  and  it  having  been  decided  finally  on  the 
10th  day  of  Octobw*,  1891,  that  Thornton  was  disquali- 
fied from  acqxiiring  title  to  said  lots,  the  said  Hutch- 
inaon,  under  said  agreement,  then  became  and  was  the 
owner  of  said  lots,  and  an  occupant  thereof.  It  could 
make  no  difference  whether  he  paid  a  valuable  consider- 
ation for  said  lots  or  not,  as  a  gift  would  convey  aa  good 
a  title  thereto  ae  a  purchaser,  unlera  it  would  be  as  to 
existing  creditors;  and  the  defendant  Lotta  Jackaon  was 
not  an  existing  creditor  of  the  said  George  E.  Thornton, 
and  cannot  be  heard  to  question  the  validity  of  such 
transfer.  Fif tdi.  That  Hutchinson  continued  to  remain 
upon  the  lots,  and  was  an  actual  occux>ant  thereof.  On 
December  2,  1891,  the  date  that  said  town  site  was 
conrveyed  to  said  town  site  board  No.  2  in  trust  for  the 
benefit  of  the  occupants  thereof,  and  unless  Lotta  Jack- 
son, or  those  under  whoip  she  claims,  haa  shown  prior 
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(und  better  oe€upancj,then  the  equitable  title  to  Btud  lots 
would  vest  immediately  in  the  cestui  que  trust,  Eli  P. 
Hutcfhinson;  and,  HutchinBon  having  conveyed  all  his 
interest  to  the  plaintiff,  the  plaintiff  now  stands  in  the 
same  relation  to  said  lots  as  Hntchinson  did.  Sixth 
We  find  that  at  the  date  said  town  site  was  conveyed  to 
oaid  trustees,  December  2,  1891,  neither  the  defendant 
Lotta  Jackson,  nor  any  one  under  whom  she  claims,  had 
ever  been  in  possession  of  said  lots  or  any  pcNrtioti 
ithereof,  n-or  had  ever  up  to  said  time  occupied  or  made 
any  improvements  thereon;  and  we  do  not  understand 
that  a  mere  intention  to  occupy  or  improve  a  town  lot, 
and  an  attempt  to  do  so,  which  was  prevented,  would 
constitute  sufficient  occupancy  thereof,  within  the  mean- 
ing of  the  town  site  laws." 

The  referee  found  in  favor  of  the  plaintiff,  and  filed  his 
report,  after  exceptions  were  reserved  by  defendants, 
upon  which  judgment  was  afterwards  entered  by  the 
court  against  the  defendant,  against  her  objection. 

Opinion  of  the  court  by 

McAteb,  J.:  It  is  found  as  a  fact  by  the  referee  that 
on  September  8,  1891,  George  E.  Thornton  entered  into 
an  agreement  with  Hutchinson  whereby  it  was  agreed 
between  them  that  Hutchinson  should  occupy  the  prem- 
ises, and,  in  the  event  that  it  was  decided  that  Qeorire  E. 
Thornton  was  disqualified,  then  Hutchinson  should  have 
the  lot^,  and  be  permitted  to  acquire  title  for  himself. 
What  he  was  to  pay  is  not  shown  by  thte  evidence. 
This  is  an  important  finding  of  fact  It  is  necessary,  to 
swpport  the  claim  of  the  plaintiff,  O.  O.  Thornton,  that 
he  should  be  able  to  show  that  he  derived  his  interest 
from  Hutchinson;  and,  to  support  any  interest  whatever 
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in  HatchinsoD,  it  waa  necessary  to  show  that  he  had  de- 
rived it  by  virtue  of  a  pK)fi8e8sion  which  had  begun  aad 
existed  long  prior  to  any  claim  which  O.  0.  Thornton 
could  set  up  by  virtue  of  his  own  personal  acts  or 
possession.  It  is  therefore  necessary,  in  order  to  sup- 
port the  conclusion  in  favor  of  the  plaintiff,(defendant  in 
error  here,)  to  sihow  that  Hutchinson  was  in  fact  in  pos- 
session of  the  lots,  and  claiming  them  as  his  own,  during 
the  lifetime  of  G.  E.  Thornton.  The  testimony  does  not 
support  this  contention.  J.  W.  Cudyback  testified  that 
about  the  10th  of  April,  1893,  he  had  a  conversation  with- 
Hutchinson,  in  which  "I  merely  asked  him  if  he  (had  any 
interest  in  or  bought  that  place,  [meaning  the  lots  in 
question.]  He  said  that  he  had  not.  I  said  I  would 
not  get  myself  into  any  trouble.  He  .made  the  <remark 
that,  when  he  was  taking  care  of  any  property  for  any- 
body, tiiat  he  would  stay  with  it.  He  just  said  that  he 
was  taking  ca-re  of  it  for  Mr.  Thornton's  estate,"  (that 
is,  the  estate  of  G.  E.Thomton.)  D.H.Hull,adminS«trator 
of  the  estate  of  G.  E.  Thornton,  testified  that  he  sold  the 
improvements  on  all  the  lots  to  the  defendant,  Mr?. 
Jackson,  and  that  Mr.  and  Mrs.  Hutchinson  were  living 
in  "liie  big  house"  on  the  lots;  that  "I  had  Hutchinson 
in  charge  of  it  for  the  Thornton  property;"  that 
Hutchinson  made  no  claim  to  the  improvements;  that 
he  was  in  charge  of  it  for  the  George  E.  Thornton  estate. 
In  reply  to  the  question,  "Did  Hutchinson  surrender  the 
l^operty  to  Mrs.  Jackson  after  the  sale  of  the  same  lo 
Mrs.  Jackson,  and,  if  so,  how  soon?"  Mr.  Hull  said,  "I 
made  arrangements  with  Mr.  Hutchinson,  in  the  presence 
of  Mrs.  Jackson,  who  bought  the  property,  (and  I  think 
Judge  Stewart  was  present,)  to  vacate    the    premises 


Digitized  by 


Google 


342  SUPREME  COURT  OP  OKLAHOMA. 

Jackson  v.  Thornton. 

within  ten  daje.  I  have  nevier  heard  anj  complaiat. 
I  think  it  was  done."  Bartell  testified  that  two  or  three 
weeks  after  the  death  of  Thornton,  October,  1891,  **I  said 
to  Hutchinson,  'What  claim  have  you  got  on  this  prop- 
erty^ He  said,  'None  at  ail;'  tliat  he  was  simply  taking 
care  of  it  for  the  Thornton  estate."  Hutchinson  himself 
testified  that  ''I  was  first  placed  in  possession  by  Oeorge 
E.  Thornton,  and,  in  the  event  it  was  held  he  could  not 
hold,  I  was  to  have  them"  (the  lots.)  A  few  minntes 
later,  in  the  course  of  the  same  examination,  he  said  that 
he  had  gotten  the  lots  from  O.  E.  Thornton;  '^I  paid  him 
a  valuable  consideration;"  and  when  he  deeded  the  lots 
to  Oliver  C.  Thornton,  he  was  conveying  a  title  which  he 
had  secured  from  O.  E.  Thornton,  and  that  he  himself  had 
maide  no  improvements  upon  the  lots.  ''I  made  no  im- 
provements on  the  lots  myself.  I  had  those  of  George 
E.  Thornton."  And  in  answer  to  the  question,  "What 
improvements,  if  any,  did  Oliver  0.  Thornton  put  on  these 
lots,  or  any  of  tibiem,  when  did  he  make  them,  and  what 
was  their  value?"  he  replied,  "He  got  the  improvements 
I  acquired  from  George  E.  Thornton." 

We  have  examined  the  evidence  carefully.  It  does  not 
support  the  eighth  finding  of  fact,  which  was  a  material 
finding  to  the  conclusion  finally  made  in  thie  case  by  the 
referee  and  by  the  court.  There  is  no  evidence  reason- 
ably tending  to  support  this  finding  of  fact.  There  is  an 
overwhelming  preponderance  of  testimony  that  Hutchin- 
son renounced  any  interest  in  the  property;  that  he  was 
there  simply  to  care  for  it  for  the  Thornton  estate  and 
that  he  finally  released  possession  of  any  interest  what- 
ever of  or  from  George  E.  Thornton^  under  the  ddrectioo 
of  the  administrator,  Hull,  to  the  plaintiff  in  erpor  here. 
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€Liid  that,  having  done  eOy  he  had  nothing  to  turn  over  to 
Oliver  C.  Thornton,  and  that  the  claim  which  he  made  in 
his  teetimony,  long  after  he  had,  as  the  agent  af  the  ad»- 
ministrator  of  the  estate  of  George  E.  Thornton,  turned 
the  property  over  to  Mra.  Jadkeon,  that  there  were  im- 
provementB  on  the  pwyperty  which  he  acquired  from 
(Jeorge  E.  Thornton,  and  that  be  had  acquired  them  for 
a  valuable  consideration,  while  he  teetified  also  that  he 
simply  had  an  agreement  with  George  E.  Thornton,  by 
which  he  wa«  to  take  the  property  of  Thomtoii  if  he 
(Thornton)  failed  to  acquire  the  title  to  it,  abundantly 
and  overwhelmingly  show  that  he  was  fabricating 
material  to  support  Oliver  O.  Thornton's  claim. 

It  is  aJeo  assigned  as  error  that  witnesses  were  per- 
mitted to  testify  in  behalf  of  the  plaintiff,  Thornton, 
over  the  objection  of  Mrs.  Jackson's  counsel,  to  state- 
ments made  by  Hutchinson  and  his  wife  and  by  G.  E. 
Thornton.  A.  E.  Ellis  was  permitted  to  testify  in  behalf 
of  the  plaintiff  below,  Thornton,  that  he  had  heard 
Hutchinson,  while  he  was  living  on  the  prox>erty,  say 
that  '*he  was  taking  care  of  it  for  Oliver  C.  Thornton." 
C.  H.  Eagin  was  permitted  to  testify  touching  his  conver- 
sations with  George  E.  Thornton  befone  his  death,  while 
Hutchinson  was  there,  and  that  he  said  in  that  conver- 
<^ation  that  he  had  Hutchinson  there  living  upon  his  prop- 
erty, and  that,  in  case  it  should  be  finally  determined 
that  he  could  not  hold  the  lots  himself,  he  intended 
Hutchinson  should  have  them,  and  that  he  had  had  two 
or  three  similar  conversations  with  him.  Mrs.  Johnson 
was  permitted  to  testify  to  conversations  with  Hutchin- 
son and  Ms  wife,  in  which  she  said  that  Hutchinson  and 
his  wife  said  that  "they  were  holding  them  [the  lots] 
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for  Oliver  0.  Thornton.''  This  testinKmj  was  objected  to 
at  the  time  by  the  counsel  for  Mrs.  Jackeon,  but  it  was 
thus  repeatedly  admitted;  and,  bearing  €U3  it  does  directly 
upon  the  contention,  it  must  have  influenced  the  judgment 
of  the  referee,  and  we  think  that  its  admiseioii  wai 
material  error,  for  which  the  case  should  be  reversed. 

It  is  also  argued  in  behalf  of  the  plaintiff  in  error  that 
the  sixth  conclusion  of  law  is  incorrect,  in  view  of  the 
sixth  finding  of  fact  It  is  stated  in  the  sixth  finding  of 
fact  that  Albright,  Harvey,  and  McClung  staked  the  lots 
in  question,  but  were  prevented  from  occupying  or  mak- 
ing any  improvements  thereon  by  G.  E.  Thornton,  under 
whom  Hutchinson  afterward  claimed  to  hold  the  lots. 
It  is  found  in  the  thirty-second  and  thirty-ninth  findings 
of  fact  that  the  plaintiff  in  error  acquired  the  interests 
of  McClung,  Harvey  and  Thornton  by  quit  claim  deeds, 
foff  the  sums,  respectively,  of  f390,  |800,  and  |75.  The 
sixth  conclusion  of  law  is  that  "neither  the  defendant 
Lotta  Jackson,  nor  any  one  under  whom  she  claims, 
had  ever  been  in  possession  of  said  lots,  or  any  portion 
thereof,  nor  had  ever  up  to  said  time  occupied  or  made 
any  improvements  thereon,"  and  "we  do  not  understand 
that  a  mere  intention  to  occupy  or  improve  a  town  lot^ 
and  an  attempt  to  do  so,  which  was  previented,  would 
constitute  a  sufficient  occupancy  thereof,  within  the 
meaning  of  the  town-site  laws." 

We  think  this,  also,  was  erroneous.  We  think  that  the 
effort  of  McClung,  Harvey,  and  Albright  to 
take  possession,  who  wiere  prevented  by  Thorn- 
ton by  force  from  occupying  and  making 
any  improvements  thereupon,  was  equivcilent  to 
the  erection  of  such  improvements,  as  against  Thornton, 
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OP  €uiy  one  attemptiiig  to  set  up  a  claim  by,  through,  or 
under  him;  and  this  conclusion  is  covered  by  Doumman 
V.  BaunderSy  3  Okla.  227,  41  Pac.  104.  For  these  errors 
the  case  will  be  reversed,  with  direction  for  further 
proceedinga. 

Burwell,  J.,    having    been    of    counsel,    not    sitting; 
all  of  the  other  Justices  concurring. 


N.  B.  Trulock  et  al  v.  J.  R.  Blair. 

(Filed  June  15.  1899.) 

Btatutb  of  Thaws— Promise  to  Pay  Debt  of  Another.  Wherever  th« 
leading:  purpose  of  a  person  who  agrrees  to  pay  the  debt  of  another 
Is  to  sain  some  advantage  or  promote  some  Interest  or  purpose  of 
his  own,  and  not  to  become  a  mere  guarantor  or  surety  of 
another's  debt,  and  the  promise  is  made  upon  sufficient  consider- 
ation, it  will  be  valid,  althougrh  not  in  wrltlngr,  and  the  contract  Is 
not  within  the  statute  of  frauds. 
(Syllabus  by  the  Court.) 

Error  from  the  District  Court  of  Canadian  County;  before 
John  C.  Tarsney,  District  Judge. 

W.  H.  Crileyy  for  plaintiff  in  error.  • 
T.  G.  Chambers^  for  defendant  in  error. 

Action  by  N.  B.  Trulock  and  others,  ae  the  El  Reno 
Ice  &  Coal  company,  againsit  J.  R.  Bladr.  From  an  ord»er 
retaining  a  demurrer  to  plaintiff's  evidence  they  bring 
evpor.    Reversed. 
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STATEMENT  OP  THE  CASE. 

This  was  an  action  for  the  recovery  of  an  amount  da€ 
for  a  qnajQtity  of  ice  shipped  by  the  plaintiff©  to  one 
McOormick,  and,  as  was  alleged  by  the  pleiirtifto,  upon 
the  order  and  eredit  of  the  defendianft,  Blair.  The 
•cause  comes  here  on  error  from  am  order  of  the  court 
sustaining  a  demu^rrer  to  the  plain-tiffs'  eridence.  Th€ 
plain<tiflfs  were  manufacturers  of  ice  at  El  Reno.  The 
defendant  lived  in  Oklahoma  City,  and  wa«  a  wholesale 
d»(^ler  in  beer  at  that  place  and  at  Shawnee.  He  had 
in  his  employment  at  Shawnee  a  mian  named  McCormdck, 
In  July,  1895,  the  defendant,  Blair,  requested  the  plain- 
tiffs to  ^ip  their  ice  to  McCormick,  saying  at  the  time: 
-*'!  Will  see  that  the  financial  part  is  all  right;  I  will  eee 
that  the  accounts  are  paid."  One  car  of  ice  was  shipped 
to  McCormick  under  this  arrangement,  a»nd  paid  for, 
except  the  «um  of  |10.  On  July  29,  1895,  the  defendant 
wired  to  the  plaintiffs  to  "send  car  load  of  ioe  to  McOor- 
mick at  once;  about  out.  J.  R.  Blair;"  and  by  another 
telegram,  on  the  same  day,  "Will  you  load  car  of  ice  to 
McCormick  to-day?"  On  Augu-st  6th  the  diefendiant 
wroJte  to  the  plaintiffs  as  follows: 

"Oklahoma  City,  August  6,  1895. 
^'Bl  Reno  Ice  &  Coal  Co.,  El  Reno,  O.  T.— Gents: 

"Please  let  me^  know  when  you  will  be  able  to  ship 
Shawnee  ice.  It  is  very  important  that  I  should  know 
exactly,  as  I  have  a  hard  time  to  geft  ice  here.  I  have 
kept  Mac  in  ice  so  far,  amd  he  still  holds  the  trade,  but 
the  Anheuser  folks  are  doing  everything  to  get  a  holt 
before  you  can  get  ice  in.  Ship  as  soon  as  you  possibly 
can,  amd  we  wiW  have  that  trade.  Please  answer  by  re- 
turn mail,  or  wire  me,  at  my  expense,  as  soon  as  you  get 
ijMs.  J.  R.  Blair." 
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Tbe  plaintiffs  failed  to  ship  the  ice,  and  on  August 
10th  Blair  visi'ted  the  plaintiffs  at  theia^  planet  in  El 
Reno^  and  in  conversation  with  Bradifoa^',  a  member  otf 
the  El  Reno  Ice  company,  said  to  him,  "I  do  not  under- 
stemd  why  you  do  not  send  the  ice  where  I  ardered  it." 
Bradford  replied  that  it  took  several  days  to  prodTice  ice 
mfter  a  breakdown,  which  had  occurred  in  the  ploat. 
Blair  then  said,  "I  want  you  to  send  him  (meaning  Mc- 
Ooormick)  the  very  first  ice  you  turn  out, — the  first  order 
you  fill;"  and  further  said,  "Do  you  hesitate  on  aceounit 
that  you  think  you  may  not  get  your  money?"  Brad- 
ford replied  that  they  did  not  hestitote,  because  they 
looketd  to  Mm  (Blair)  for  their  money,  and  Blair  then 
said,  "You  sftiip  McCormick  the  first  car  of  ice  you  turn 
out  and  I  will  see  that  it  is  paid  for;"  and,  further,  that 
"if  this  car  is  not  paid  for,  and  another  car  is  ordered, 
don't  be  afraid  to  ^hip  that;  send  it  right  on;  and  I  will 
see  that  you  are  paid  the  money."  Afterwards,  in  Sep- 
tember, two  cars  ot  ice  shipped  to  McCormick,  und"0r 
this  direction  of  Blair,  remained  unpaid  for;  the  ice  com- 
pany refused  to  ship  any  further  ice  to  the  direction  of 
McOormick;  ajnd,  in  a  conversation  with  Blair,  Bradford 
said  to  him  that  the  plaintiff  would-  continiue  to  ship  the 
ice  if  the  bills  of  lading  in  the  future  should  read  to  Mm 
(J.  R.  Blair.)  Blair  said  that  he  would  "go  to  Shawnee, 
end  have  those  two  cars  transferred  to  my  account,  and 
I  will  send  yon  a  check  to-morrow  for  them;"  and  Brad- 
ford said,  "I  will  have  the  account  in  the  books  changed 
to  J.  R.  Blair."  Blair  replied,  "No;  leave  the  account 
on  there  to  W.  H.  McCormick,  and  I  will  send  you  a 
check  for  the  amount." 

Thie  evidence  showed  that  McCJormick  was  engaged*  in 
the  business  of  selling  beer  in  Shawnee  for  J.  R.  Blair, 
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an-d  that  the  ioe  w«s  used  to  cad  the  beer,the  property  of 
Blair.  It  appeared  from  the  testimony  of  R.  S.  Trulock^ 
eeopetary  and  treasurer  of  the  ice  company,  that  the  oon- 
versartioin  had  occurred  in  El  Reno  as  stated  by  Brad^ 
ford,  ajQd  thait  Blair  had  reiterated'  thait,  if  McOormick 
ordieired  any  more  cars,  he  wanted  thie  plainrtiflfs  to  ship 
them,  and  "I  will  see  that  yoiu  get  your  money;"  that  hia 
beer  was  spoiling  in  Shawnee,  and  that  it  was  necessary 
for  Mm  to  have  the  ice  over  there.  Trulock  said  to  him 
that  tiiey  considered  him  (Blair)  perfectly  good,  and 
that  they  did  not  know  McCormick.  Bnadfoff^  also 
testified  that  the  ice  had  been  shipped  to  McOormick 
"just  firom  the  converea.tion  I  had  with  Mr.  Blair  on  the 
train  going  down  to  Shawnee,"  and  that  "I  gave  credit 
to  Mr.  Blair  because  I  didn't  know  McCormick  at  all^ 
or  anything  about  his  financial  condiition,"  and  that  he 
would  not  have  shipped  the  ice  to  McCkxrmick  without 
the  arrangement  made  with  Bladr.  It  was  again  testi- 
fied by  Bradford  that  when  Blair  came  over  to  El  Reno 
in  August,  and  saw  the  witness  at  the  ice  plant,  he 
(Bradford)  told  him  (Blair)  that  they  looked  to  him  for 
the  payment  of  the  account,  and  that  Blair  replied  that 
it  was  "all  right,  and  the  account  would"  be  paid,"  and 
that,  "if  the  car  wasn't  paid  for  when  another  was 
ordered,  to  ship  the  next  car  of  ice  just  the  same."  The 
ice  sued  for  was  thus  shipped  to  McCormick,  and 
an  account  opened  in  his  name,  at  the  request 
of  Blair,  and  upon  his  express  promise  to  pay 
for  all  the  ice  that  was  ordered  by  McCormick. 
At  the  close  of  the  season  for  shipping  ice 
for  1895,  1114.80  remained  unpaid  upon  the 
account.    In  the  winter,  and  when  the  ice  flactory  had 
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closed  down  for  the  season,  and  upon  Odi  occaaiom  when 
the  accoan<t  was  presented  to  Blair  and  payment  de- 
manded, "be  just  said  that  lie  wowld  not  pay  it.  He 
said  that  he  wcmld  have  been  a  fool  to  ^arantee  Mc- 
Comiick'fi  acoonnrt,  and  that  McOormick  had  quit  him 
now  and  left  his  employ,  and  that  he  could  not  get  even 
with  him,  and  that  he  was  a  fool  to  say  that  he  would 
assffirt:  to  pay  it  in  any  way.'' 

The  case  was  brought  in  the  probate  court,  and  judg- 
mentt  rendered  for  the  plaintiff  for  the  amount  sued 
for.  The  defendant  appealed  to  the  district  court, 
wlhere  the  case  was  heard,  and  the  evidence  herein  cited 
was  produced.  The  court  sustained  a  demurrer  to  the 
evidence,  wliich  is  assigned  as  error. 

Opinion  of  the  court  by 

McAtbb,  J.:  For  the  purposes*  of  the  demurrer  the 
trutlvfulness  ot  all  this  testimony  is  conceded.  We  pre- 
sume that  the  judgment  below  was  rendered  upon  the 
supposition  that,  inasmuch  as  the  goods  were  chairged 
on  the  books  of  the  company  to  McCkxrmick,  the  debt 
was  the  debt  of  McCormick,  and  the  promises  made  by 
Blair,  and  his  liability,  if  any,  were  collateral,  and  to 
pay  the  debt  of  another,  and  therefore  not  binding.  But 
the  fact  tha*  the  goods  were  charged  on  the  books  of  the^ 
company  to  McCk)rmick  was  only  evidence  tending  to 
ibOiow  that  the  credit  was  given  to  McCormick,  and  was 
by  no  means  conclusive.  It  was  a  fact  open  to  explana- 
tion, and  to  be  considered  in  connection  with  all  the 
other  testimoy  offered  by  the  plaintiffis,  in  order  to  de- 
termine to  whom  the  credit  was  given.  The  ice  was 
ordered  by  Blair  upon  the  express  promise  that  be 
would  pay  for  it.    McOormick  was  his  employe  in  the 


Digitized  by 


Google 


350         SUPREME  COURT  OP  OKLAHOMA. 

Trulock  ei  ol.  v.  Blair. 

birsineBS  of  seMing  beer,  and  the  ice  wa^  ordered  for  the 
porpose  of  preserving  the  beer  from  epoiling,  and  the 
beer  wa»  Blair's.  The  credit  was  given  upon  Blair's 
account  alone,  as  flihown  by  this  teetimooy,  and  was  en- 
tered to  the  account  of  McOormick,  in  order  to  oblige 
Blair,  and  upon  his  own  request.  The  plaintiffs  had  no 
knowled'ge  of  McCormick,  did  not  know  his  financial 
condition,  and  gave  no  credit  to  him.  The  evidence 
fiftiows  that  the  credit  was  extended  exclusively  to  Blair. 
The  fact  that  the  account  was  entered  in  the  name  of 
McOormick  did  not  necessarily  imply  that  any  credrit 
was  given  to  him  at  all.  Under  the  evidence  in  this 
case,  we  think  it  may  be  property  said  that  the  only  pre- 
sumption which  arises  from  that  fact  was  that,  inas- 
much as  Blair  requested  that  the  account  should  be 
kept  in  the  name  of  McCormick,  he  made  the  request  for 
the  purpose  of  keeping  his  own  account  with  McCormick 
clear.  Upon  this  state  of  facts,  the  judgment  should 
have  been  for  the  plaintiffs.  The  coiiclnsion  upon  this 
evidence  must  be  that  the  contract  was  an  original  con- 
tract with  Blair,  and  tha.t  the  promises  made  were  not 
collaterail  to  any  agreement  of  the  plaintiff  company 
with  McCormick.  {Calahan  v.  Wardy  45  Kan.  545,  26 
Pac.  53;  Burkhalter  v.  Farmer,  5  Kan,  289;  Amort  v. 
Christofferson  [Minn.]  59  N.  W.  304;  Mcmrin  v.  Fogdberg 
[Minn.]  32  N.  W.  858.) 

The  object  of  the  order  for  the  ice  made  by  Blair;  the 
purpose  for  which  it  was  used,  and  for  which  he  wanted 
it  and  for  which  he  ordered  it,  which  was  for  his  own 
benefit;  the  persistence  with  which  he  ordered  it  by  tele- 
gram; by  letter,  and  by  visits  to  El  Reno;  and 
the    application    of    the    ice    to    the    preservation    of 
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his  stock  of  beer, — clearly  manifleet  that  the 
Bole  purpose  of  Blair  was  his  own  priyate 
benefit,  not  the  benefit  of  McCormick;  and  wherever  the 
leading  purpose  of  a  person,  who  agrees  to  pay  the  debt 
of  another  is  to  gain  some  advantage  or  ppomo«te  some 
interest  or  purpose  of  his  own,  and  not  to  become  a  mere 
guarantor  or  surety  for  another's  debt,  and  the  promise 
is  made  upon  a  sufficient  consideration,  it  will  be  valid, 
although  not  in  writing,  and  the  contract  is  not  within 
the  firtatute  of  frauds.  {Fitzgerald  v.  Morrisseyy  [Neb.] 
15  N.  W.  234;  Clopper  v.  Poland,  12  Neb.  69,  10  N.  W. 
538;  Nelswi  v.  Boynton,  3  Mete.  [Mass.]  396.) 

The  judgment  of  the  court  below  will  be  reversed,  and 
a  new  trial  awarded  to  the  plaintiffs  in  error. 

All  of  the  Justices  concurring. 


Hexry  Betts  et  al.  v.  Milton  Mills. 

(Filed  June  15.   1899.) 

Homestead— ^bofulonmenf.  There  is  sufficient  evidence  in  this  case. 
as  appears  in  the  statement  of  facts,  to  Justify  the  court  in  holding 
that  the  plaintiff  in  error,  who  claimed  the  property  under 
execution,  as  his  homestead,  had  abandoned  the  premises,  even 
if  it  should  be  held  that  he  was,  under  the  description  of  the 
statute.   "  the  head  of  a  family." 

Decedents— ^«(<i<e«  of— Survivor.  The  declaration  of  section  ISOO 
of  the  Statutes  of  1893,  concerning  the  "administration  of  estates 
of  decedents "  by  the  probate  court,  that,  "upon  the  death  of 
either  husband  or  wife,  the  survivor  may  continue  to  possess  and 
occupy  the  whole  homestead  until  it  is  otherwise  disposed  of 
according  to  law,"  does  not  support  the  contention  that  any  single 
survivor  of  the  family  may  be  entitled  to  the  possession  of  the 
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property  as  a  homestead*  unless  such  survivor  is  "  the  head  of 
a  family." 

3.  Hbad  ov  FAMXLT—What  Con9Htut6$.-~ln  order  to  constitute  a  family* 
there  must  be  a  collection  of  persons  livinsr  together.  One  person 
cannot  constitute  a  family,  nor  the  head  of  a  family.  In  order  to 
constitute  'the  head  of  a  family/'  he  who  claims  a  homestead  as 
exempt  on  that  erround  must  be  able  to  show  that  there  are  mor« 
than  himself,  who  tosrether  form  the  family,  and  who  are  legrally 
dependent  upon  him,  and  whom  he  is  legally  obliired  to  care  for. 

4.  AppmAXj-Svidimee—OoneUuiona—Not  DUturhed,  When.  This  cause  was 
heard  by  the  court  below  without  a  jury,  oral  testimony  as  well 
as  affidavits  being  produced;  and,  there  being  evidence  reasonably 
tending  to  support  the  conclusion*  this  court  will  not  disturb  its 
judgment 

(Syllabus  by  the  Court.) 

Error  from  the  District  Court  of  Oklahoma  County;  before 
James  R.  Keaton,  District  Judge. 

J.  8.  Jenkins  and  J.  L.  Broum^  for  plaintiffB  in  error. 
B.  A.  Steioard  and  J.  Milton^  for  defendant  in  error. ' 

Suit  by  Milton  Mills  against  Henry  Belts  and  others 
to  foreclose  a  mortgage.  From  an  order  denying  the 
motion  of  def^naant  J.  J.  Lowe  to  set  aside  the  sale, 
defendants  bring  error.    Affirmed. 

STATEMENT  OF  THE  CASE. 

The  question  in  controversy  in  this  case  arose  in  a  jwro- 
<jeeding  in  the  district  court  of  Oklahoma  counrty  to  fore- 
close a  mortgage  upon  lot  18,  block  53,  of  Oklahoma  City. 
After  judgment  for  debt  due  from  the  defendants  (plain- 
tiffs in  error  here,)  and  for  foreclosure,  the  property  was 
on  the  5th  day  of  February,  1898,  seized  upon  execution, 
advertised,  and  sold  as  the  property  of  Lowe,  and  bought 
in  by  Mills,  the  judgment  creditor.  The  usual  motion 
waa  made  by  Mills  for  confirmation  of  sale,  and  a  motion 
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was  filed  by  Lowe  to  Bet  aside  the  sale  for  the  reason 
that  the  real  estate  sold  was  the  debtor's  homestead. 
Evidence,  both  oral  and  written,  was  adduced  upon  the 
hearing  of  the  motion^  by  the  plaintiff  and  defendant; 
and  upon  final  hearing  thereon  the  court  overruled  the 
moti(m  to  set  aside,  and  confirmed  the  sale,  and  ordered 
the  deed  to  be  made,  which  orders  were  excepted  to, 
and  the  case  brought  here. 

Opinion  of  the  court  by 

McAteb,  J.:  The  sole  question  before  the  trial  court 
was  whether  the  lot,  at  the  time  of.  the  levy  by  the 
sheriff,  was  exempt  by  rea€M>n  of  being  the  homestead 
of  Lowe.  Evidence  wiis  offered  in  behaJf  of  the  plain- 
tiffs in  error  to  show  that  Lowe  located  upon  tbe  lot 
in  question  in  April,  1889,  and  acquired  title  thereto 
by  a  deed  from  the  government;  that  he  built  a  house, 
and  otherwise  improved  it,  and  resided  upon  it  with  his 
wife,  who  subsequently  lost  her  health;  that  he  was 
absent  from  the  lot  temporarily,  and  at  various  times, 
until  the  7th  day  of  March,  1896,  when  his  wife  died; 
that  he  has  at  various  times  rented  the  premises  tempo- 
rarily; that  he  never  at  any  time  abandoned  it,  but  has 
at  aJl  times  intended  to  make  it  his  permanent  home; 
that  he  is  now,  at  tbe  time  of  the  hearing  of  this  case, 
(April,  1898,)  occupying  the  house  on  the  said  lot,  and 
claims  the  same  as  his  homestead,  and  had  never  ac- 
quired title  to  any  other  homestead;  is  not  the  owner 
of  any  other  land;  and  that  since  the  death  of  his  wife 
he  has  spent  the  greater  portion  of  his  time  in  the 
Chickasaw  Nation,  but  ddd  not  reside  there  with  any  in- 
tention of  abandoning  his  homestead,  but  on  account  of 

the  dull  times  in  Oklahoma  City,  and  the  death  of  his 
-a 
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wife,  he  removed  from  there  temporarily,  and  worked 
at  hi«  trade;  that  some  time  in  the  year  1893  he,  at 
various  times,  expressed  his  intention  of  making  the 
lot  his  permanent  home,  and  upon  one  occasion  refused 
to  sell  it,  on  that  account.  Evidence  was  adduced  on 
behalf  o<f  the  defendant  in  error  to  show  that  Lowe  ^eft 
the  lot  some  time  in  the  fall  of  1893;  that  since  that  time 
it  ha«  been  rented  a  part  of  the  time,  and  a  great  deal 
of  the  time  has  been  idle,  not  occupied,  the  doors 
broken  down,  the  windows  out,  and  nailed  up;  and  that 
recently,  since  this  term  of  the  court  began,  a  new 
window  has  been  put  into  it;  that  since  this  term  of  court 
began,  April,  1898,  Lowe  came  back  to  the  house,  placed 
a  cot  in  it,  and  was  therfe  a  few  nights,  and  that  the  cot 
and  other  property  were  then  taken  away;  and  that  he 
has  no  children.  No  evidence  was  adduced  that  he  had 
any  pairents,  brothers,  sisters,  or  other  relatives; 

It  is  contended  for  the  plaintiffs  in  error  that  Lowe  Is 
entitled  to  the  possession  of  the  property,  and  to  have 
it  exempt  from  seizure  under  execution,  as  a  homestead 
exempt  to  the  head  of  the  family,  under  election  2844 
of  the  Statutes  of  Oklahoma  of  1893,  which  provides 
that  *^the  following  property  shall  be  reserved  to  the 
head  of  every  family  residing  in  the  Territory,  exempt 
from  attachment  or  execution,  and  evei-y  ether  species 
of  forced  sale  for  the  payment  of  debts,  as  hereinafter 
provided."  There  is  evidence  in  this  ca®e  sufficient  to 
justify  the  court  in  holding  that  the  plaintiflf  in  error 
Lowe  had  abandoned  the  premises,  even  if  it  should  bo 
held  that  he  was  under  the  description  of  the  statute^ 
*'the  head  of  a  family." 

From  section  1300  of  our  statute  concerning  the 
administration  of  estates  of  decedents  by  the  probate 
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court,  which  provides  that,  "upon  the  death  of  either 
husband  or  wife,  the  suryiyor  may  contiiiue  to  posseM 
and  occupy  the  whole  homestead  until  it  is  otherwise 
du«poeed  of  according  to  law,"  *  *  it  is  argued  that 
the  homestead  exemption  continues  as  long  ae  there  is 
a  constituent  part  of  the  family.  Thie  clause  referred 
to  does  not  support  the  contention,  but,  rather  the 
contrary,  since  the  provision  is  that  the  occupancy  of 
the  survivor  shall  continue  "until  it  [thje  homestead] 
is  otherwise  disposed  of  according  to  law/'  The  terms 
of  thiB  statute  upon  which  the  homestead  exemption 
must  stand  are  those  of  sections  2844  and  2845,  and  the 
provisions  are  made  of  a  homestead  exemption  only 
'*for  the  head  of  every  family."  And  the  point  now  to 
be  determined  in  this  case  is  whether  the  plaintiff  in 
error  Lowe,  having  lost  his  wife,  and  standing  solitary 
and  alone  without  children,  brothers,  sisters,  or  other 
persons  living  in  the  family  with  him,  or  dependent 
upcm  him,  is  entitled  to  be  regarded  as  the  >head  of  a  fam- 
ily. In  order  to  constitute  a  family,  there  must  be  an 
obligation  upon  the  head  of  the  house  to  support  the 
others,  or  some  of  them,  and  on  their  part  a  correspond- 
ing state  of  dependency.  {Chreenwood  v.  Maddox,  27  Ark. 
648;  Harbison  v.  Yaughan,  42  Ark.  539.) 

It  is  not  sufficient  that  the  applicant  is  the  supporter 
of  a  family.  He  must  be  supporting  those  whom  he  is 
legally  obliged  to  care  for,  and  it  has  been  expressly 
held  that  one  who  has  a  houisekeeper,  yet  has  no  family 
except  servant's,  is  not  such  a  head  of  a  family  as  is 
contemplated  in  the  homestead  laws.  {Dendy  t?. 
Gamble,  64  Ga,  52$.) 

And  in  Illinois  it  was  held  that  the  essential  requisite 
was  that  there  be  a  family  as  bent^fieiaries  of  the  law. 
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And  it  wafi  declared  in  Rock  v.  Haas,  110  111.  528,  that 
cinder  the  homestead  act  of  that  state  a  family  i»  a  c<ri- 
lection  of  persons  living  together;  hence  one  person 
cannot  constitute  a  family.  {KitcheU  v.  Burgtoin,  21  111. 
40;  Deere  v.  Chapman^  25  111.  612.) 

A  "family"  is  defined  to  be  "the  collective  body  of 
persons  who  live  in  one  hoodie,  and  under  one  head  or 
manager;  a  household,  including  parents,  children,  and 
servants,"  or  as  "the  group  comprising  a  husband  and 
wife  and  their  dependent  children."  (Webst.  Int.  Dict.1 

And  it  has  been  again  defined  as  '^the  collective  body 
of  persons  who  form  one  household,  under  one  head,  and 
one  domestic  government,  including  children  and  serv- 
ants, and,  as  sometimes  used,  even  lodgers  or  boarders;" 
and,  further,  as  "parents,  with  their  children,  whether 
they  dwell  together  or  not"    (Cent  Diet.) 

And  It  was  said  in  Zimmerman  t?.  Franke,  34 
Kan.  654,  9  Pac.  750,  that  "the  word  'family,'  aa  used 
in  the  exemption  laws,  we  think,  embraces  a  collective 
body  of  persons^  generally  relatives  and  servants — a 
household  living  together  in  one  house  or  cnrtilti^e — and 
does  not  embrace  separate  individuals  who  have  no  com- 
mon home." 

If  we  should  take  into  consideration  the  whole  evi- 
dence, it  is  our  conviction  that  the  trial  court  was  cor- 
rect in  refusing  to  the  plaintiff  in  error  the  exemption 
claimed  under  the  statute;  but  inasmuch  as  the  court 
below  beard  the  case,  not  only  upon  affidiavits,  but  upon 
oral  testimony,  and  there  being  evidence  neasonably 
tending  to  support  its  conclusion,  this  court  will  not  dis- 
turb the  judgment 
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It  was  declared  in  Winstead  v.  Standefordy  21  Kan. 
202,  that  "where  a  case  is  tried  by  the  court  without  a 
jury,  and  a  general  finding  of  facts  is  made  upon  owil 
testimony,  such  finding  is  a  finding  of  every  special 
thing  necessary  to  be  founid  to  sustain  the  general  find- 
ing, and  is  conclusive  in  the  supreme  court  ux>on  all 
doubtful  and  disputed  questions  of  fact." 

And  it  was  held  in  Hobson  v.  Ogden'a  Ex^ra,  16  Kan. 
388,  that  "the  finding  of  a  court  upon  a  question  of  fact 
is  ea  conclusive  in  this  court  as  the  finding  of  a  jury, 
and  where  thepe  is  testimony  clearly  tending  to  'estab- 
lish the  fax^  and  sustain  the  finding,  although  indirect 
and  circumstantial,  this  court  will  not  reverse  the  find- 
ing, even  though  the  only  direct  testimony  is  against  the 
finding." 

The  judgment  of  the  court  below  will  be  affirmed, 
and  the  order  made  by  the  trial  court  will  be  enforced, 
and  the  sale  confirmed,  and  the  sheriff  directed  to  make 
a  deed  to  the  purchaser. 

All  of  the  Justices  concurring. 
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A.  B.  MooRB  V.  J.  L.  Calvert  et  al. 

(Filed  Aug.  25.  1899.) 

L  Rbplbvin— 4 crton  Against  Sheriff— Attachment.  Where  a  replevin  Is 
brought  against  a  sheriff  to  recover  chattels  held  by  such  officer 
under  writ  of  attachment.  It  Is  not  error  to  permit  the  attach- 
ment plaintiff  to  be  substituted  as  defendant  and  to  dismiss  said 
cause  as  <to  such  sheriff. 

1  ExBCUTiON— Pergonal  Property— Special  Lien,  An  officer  who  levies 
an  execution  upon  personal  property  acquires  a  special  lien  thereon, 
dependent  on  possession,  and,  if  such  officer  surrenders  possession 
of  the  property  levied  on  to  a  senior  lienholder,  the  lien  of  th« 
execution  is  thereby  devested  and  lost. 

8.  Chattel  MoBTQAQV—Ewecution.  The  liens  created,  respectively,  by 
mortgage  and  execution  on  the  same  chattels,  are  essentially 
different,  and  cannot  co-exist.  Before  the  lien  of  an  execution  can 
attach,  the  officer  must  pay  off  or  tender  the  amount  of  any 
existing  mortgage  liens,  or  deposit  the  amount  of  the  mortgage 
debt  with  the  county  treasurer,  for  the  use  of  the  holder  of  the 
mortgage. 

4.  QAMK—Forclo8ure— Waiver  of  Righte.  A  mortgagee  of  chattels,  who 
has  taken  possession  of  the  mortgaged  property  for  the  purpose 
of  foreclosure,  cannot  waive  the  right  to  have  the  mortgaged 
debt  paid  or  deposited  with  the  county  treasurer,  so  as  to  make 
effective  the  levy  of  an  execution,  without  delivering  posses- 
sion of  the  property  to  the  officer,  and  waiving  the  lien  of  his 
mortgage. 

5.  SAUSi—Satiefaction^Equitable  lAen.  When  an  execution  creditor,  in 
order  to  enable  him  to  make  an  effective  levy  on  mortgaged  chat- 
tels, pays  off  and  satisfies  the  lien  of  the  mortgage,  and  after, 
wards  the  lien  of  his  execution  for  any  reason  fails,  such  person 
acquires  an  equitable  interest  in  the  mortgaged  chattels  to  the 
extent  of  the  money  advanced  by  him  to  satisfy  the  mortgage  lien, 
and,  while  the  lien  of  the  mortgage  becomes  discharged,  equity  will 
substitute  a  lien  for  the  benefit  of  the  execution  creditor,  and 
a  court  of  equity  will  enforce  such  lien  in  a  proper  proceeding,  to 
<the  extent  of  the  equitable  interest  of  the  person  satisfying  such 
mortgage  lien. 

fL  A:P'B^Aii—Rever9al— Judgment.  When  the  reversal  of  a  cause  can 
only  result  in  additional   costs  and  expense,   and  the  facts  aro 
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practically  uncontroverted,  and  the  rlirbts  of  none  of  the  parties 
can  be  prejudiced,  the  supreme  court,  on  reversing  a  Judgment, 
win  render  the  Judgment  that  the  trial  court  should  have 
rendered,   and   direct   execution   to  issue   thereon. 

7.  Chattbi,  MofiTQ aok— AUomey'B  Fee.  Where,  by  the  terms  of  the 
chattel  mortgage  an  attorney's  fee  is  collectable,  provided  the 
mortgage  is  foreclosed  by  an  attorney  whose  name  is  signed  to  the 
notice  of  sale,  and  the  roortgagv>r,  before  the  maturity  of  the 
mortgage  debt,  delivers  possession  of  all  the  mortgaged  chattels 
to  the  mortgagee,  with  authority  to  sell  the  same  and  apply 
the  proceeds  to  the  payment  of  necessary  expense  and  the  mortgage 
debt,  held,  in  an  action  between  the  mortgagee  and  a  Junior  lien- 
holder  respecting  the  mortgaged  property,  ift  attorney's  fees  can  be 
charged  against  the  property  as  part  of  expense  of  foreclosure. 
(Syllabus  by  the  Court.) 

Error  frori  the  District  Court  of  NoUe  County;    before 
A.  O.  C,  Bierery  District  Judge. 

8.  H.  Harris,  for  plaintiff  in  error. 

Henry  S.  Johnston^  James  B,  Diggs  and  A.  R.  Musseller^ 
for  defendants  in  enot. 

Action  by  A.  B.  Moore  against  J.  L.  Calvert  and  oth©r.s. 
Jadp:ment  for  defendants.  Plaintiff  brings  error.  Re- 
versed. 

STATEMENT  OP  THE  CASE. 

On  June  30,  1897,  J.  W.  Yoemans  executed  to  A.  B. 
Moore  a  promissory  note  for  tbe  sum  of  |425,  payable 
CO  days  after  date,  with  12  per  cent  interest  after  matur- 
ity, and,  to  secure  said  note,  on  the  eame  day  executed  to 
Moore  a  chattel  mortgage  on  a  number  of  ricks  of  wheat 
standing  on  his  farm  in  Noble  county.  Before  the  note 
and  mortgage  matured,  Yoemans  delivered  poeeesfiion 
of  the  w^heat  to  Moore,  and  authorized  him  to  thresh  and 
market  the  wheat,  pay  all-  necessary  expenses,  and  sat- 
isfy the  mortgage  debt  from  the  proceeds,  and  pay  the 
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surplus  to  the  mortgagor.  After  Moore  had  taken  actual 
possession  and  control  of  the  wheat  for  the  purpose  of 
converting  the  same  into  cas'h,  and  carrying  out  the 
terms  of  the  mortgage  as  well  as  the  subsequent  oral 
agreement,  the  defendant  in  errcw  Calvert  caused  two 
several  executions  in  his  favor,  issued  on  judgments 
against  Yoemans,  to  be  levied  on  said  wheat,  and  posses- 
sion was  taken  of  the  wheat  by  Akins,  the  sheriff,  upou 
said  executions.  On  the  trial  of  this  cause,  the  jury 
found  that  these  executions  were  levied  and  possession 
taken  with  the  express  consent  of  Moore,  the  mortgagee. 
Subsequent  to  the  levy  of  the  executions,  Moore  de- 
manded a  return  of  the  wheat  to  him,  under  his  mort- 
gagie,  and  the  sheriff,  recognizing  the  superiw  lien  of 
Moore's  mortgage,  released  the  wheat  from  the  levy 
to  the  extent  of  Moore's  interest  therein,  and  delivered 
possession  to  Moore.  Immediately  Moore  procured  a 
thresher,  and  commenced  threshing  the  wheat  and  stor- 
ing it  in  a  bin  ready  for  market.  After  he  had  threshed 
about  900  bushels,  Akins,  the  sheriff,  again  retook  pos- 
session of  the  unthreshed  portion  of  the  wheat, 
and  forcibly  kept  Moore  from  continuing  to 
finish  the  threshing.  After  demand  by  Moore 
fw  possession,  in  order  to  enable  him  to  thresh  and  sell 
enough  whea.t  to  satisfy  his  claim  for  expenses  and 
amount  due  on  his  mortgage,  and  a  refusal  on  the  part  of 
Akins  to  re-deliver  the  w^heatj  Moore  began  this  action 
in  replevin  against  Akins,  the  sheriff,  to  recover  pos- 
ses«^ion  of  the  unthreshed  wheat  in  the  ricks.  Akins 
refused  to  give  a  re-delivery  bond,  and  the  wheat  was  de- 
livered to  Moore.  Moore  threshed  all  the  wheat,  and 
sold  it  on  the  market,  realizing  therefor,  in  gross,  about 
fl,200.     Before  causing  the  executions  on  these  judg- 
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mente  to  be  le\'ied,  Calvert  deposited  with  the  county 
treasarer  of  Noble  county  the  amounts  of  three  several 
chattel  mortgages,  aggregating  about  f  150,  which  were 
liens  upon  the  wheat,  but  junior  to  Moore's  mortgage. 
The  petition  in  replevin  alleged  that  the  plaintiflf  had  a 
special  interest  in  the  wheat,  by  reason  of  the  lien  of  his 
mortgage,  and  that  he  was  entitled  to  the  pos^eesion  for 
the  purpose  of  threshing  and  selling  said  wheat,  and  ap- 
plying the  funds  therefrom  to  the  payment  of  the  costs 
and  expenses  of  threshing,  marketing  and  handling  the 
wheat,  to  the  satisfaction  of  the  lien  of  his  mortgage, 
and  accounting  for  the  surplus  to  the  mortgagor. 

It  was  further  averred  that  the  mortgagie  contained 
a  provision  for  the  payment  of  an  attorney's  fee  of  10 
per  cent,  if  the  mo^rtgage  should  be  placed  in  the  hands  of 
an  attorney  for  codlection,  and  the  name  of  the  attorney 
was  signed  to  the  notice  of  sale,  and  it  was  averred  that 
the  mortgage  had  been  placed  in  the  hands  of  S.  H.  Har- 
ris, an  attorney,  for  collection,  and  that  the  mortgagor 
had  waived  the  notice  of  sale,  and  authorized  a  sale  of 
the  wheat  at  private  sale. 

Akins,  the  defendant  in  the  replevin  action,  first 
answered,  but  subsequently  filed  a  motion  to  have  Gal- 
vert,  the  execution  plaintiff,  substituted  as  defendant, 
and  that  he  be  discharged.  At  the  same  time  Calvert 
filed  his  application  for  leave  to  be  substituted  as  a  de- 
fendajit  and  for  leave  to  plead  to  the  petition.  The  court 
sustained  this  motion  and  application,  and  made  an  order 
discharging  Akins,  and  substituting  Calvert  as  defend 
ant,  and  allowing  him  to  plead.  Oalvert  then  filed  an 
answer  and  cross-petition.  His  pleading  consisted  of, 
first,  a  general  denial  of  all  the  allegations^  except  as  ta 
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the  execution  of  plaintiff's  mortgage,  which  wa«  admit- 
ted. The  second  defense  set  up  the  judgments  against 
Yoemans,  the  issue  and  levy  of  the  executions  on  the 
wheat,  and  the  release  of  the  levy  to  the  extent  of  plain* 
tiff's  lien,  and  that  the  plaintiff  had  already  threshed 
and  received  more  than  a  sufficient  quantity  of  wheat  to 
pay  his  claim  and  all  expenses.  The  cross-petition  set 
np  the  junior  mortgages  that  Calvert  had  paid,  alleged 
that  the  mortgagees  had  each  accepted  the  money  de- 
posited for  them,  and  asked  for  an  accounting  and  judg- 
ment against  the  plaintiff,  Moore,  for  any  surplus  in 
his  hands  after  satisfying  his  mortgage,  or  of  a  sufficient 
^um  to  satisfy  his  executions  and  said  cancelled  mort- 
gages paid  by  him. 

Demurrers  were  filed  to  the  answer  and  cross-petition, 
and  overruled,  and  exceptions  saved.  A  reply  was 
filed  to  the  answer  and  cross-petition.  The  cause  wa? 
tried  to  a  jury,  and  a  verdict  returned,  finding  that 
Moore  was  entitled  to  the  possession  \>f  the  property  at 
the  time  he  began  his  action  in  replevin;  that  the  sher- 
iff levied  the  executions  on  the  wheat,  stobject  to  Moore's 
mortgage,  with  his  consent  and  agreement;  that  the 
levy  had  only  been  released  to  the  extent  of  paying  off 
the  mortgage,  and  that  plaintiff's  mortgage  wws  fully 
■discharged  at  the  time  the  leljeriff  retook  possession  of 
the  property;  that  the  value  of  the  property  taken  under 
the  writ  of  replevin  was  f 582.29;  and  that  the  amount 
of  Calvert's  executions  and  mortgagee  was  f372.10. 
On  this  verdict  judgment  was  rendered  for  plaintiff, 
Moore,  that  he  was  the  owner  and  entitled  to  the  pos- 
session of  the  property  at  the  time  of  bring;ing  his  action, 
and  that  he  recover  the  entire  costs;  that  Calvert  have 
a  return  of  the  840  bushels  of  wheat  that  were  taken  on 
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the  writ  of  replevin,  or,  in  case  a  return  could  not  be  had, 
that  he  recover  of  Moore  the  sum  of  |372.10,  the  value 
of  hie  interest  in  the  property. 

Opinion  of  the  court  by 

BuRFORD,  C.  J.:  The  plaintiff  in  error  makes  ser- 
ious complaint  of  the  action  of  the  trial  court  in  substi- 
tuting Calvert,  the  execution  plaintiff,  for  the  sheriff, 
as  defendant  in  the  cause.  Our  statutes  (section®  3914- 
3917,  Statutes  1893)  make  ample  provision  for  substitut- 
ing the  execution  plaintiff,  for  whose  benefit  the  sheriff 
holds  chattels,  as  defendant  in  place  of  such  officer,  in 
actions  by  third  persons  to  replevin  the  property  from 
the  officer.  The  procedure  authorized  by  the  statute 
seems  to  have  been  followed  in  this  cause,  and  we  are  un- 
able to  see  how  the  material  rights  of  the  plaintiff  were 
in  any  way  prejudiced  thereby. 

It  is  next  contended  that  the  trial  court  erred  in  over- 
ruling the  demurrer  to  Calvert's  answer  and  cross-peti- 
tion. We  think  this  contention  is  well  founded,  as  to 
the  ruling  on  the  demurrer  to  the  paragraph  of  the  an- 
swer which  attempts  to  set  up  the  liens  of  the  executions. 
At  common  law,  mortgaged  chattels  were  not  subje<"t 
to  levy  and  sale  on  execution.  The  title  to  the  mort- 
gaged property  was  in  the  mortgagee,  and  he  was  en- 
titled to  the  poesession  until  a  breach  of  the  conditions  of 
the  mortgage,  when  his  title  became  absolute,  and  all 
the  interest  the  mortgagor  had  in  the  property  was  an 
equity  of  redemption.  But  our  statutes  have  materially 
modified  the  common  law  doctrine.  Under  the  law  of 
this  Territory,  the  title  to  the  mortgaged  property  re- 
mains in  the  mortgagor,  and  the  mortgagee  has  only  a 
lien  on  the  property  for  the  amount  of  the  mortgage 


Digitized  by 


Google 


364  SUPREME  COURT  OP  OKLAHOMA. 

Moore  v.  Calvert  et  al, 

debt.  The  mortgagor  retains  poeses^ion  oif  the  mort- 
gaged chattels  until  conditions  are  broken,  when  the 
mortgagee  becomes  entitled  to  the  possession  for  the  pur- 
pose of  enforcing  his  lien.  The  title  does  not  then  vest 
in  him,  but  he  must  sell  the  property  in  order  to  devest 
the  title  of  the  mortgagor  and  for  the  purpose  of  satis- 
fying the  mortgage  debt.  When  the  mortgagee  takes 
possession  of  the  property,  he  becomes  a  trustee  for 
the  sale  and  disposal  of  the  property,  and  the  mortgagor 
or  his  assigns  and  subsequent  lienholders  have  a  right 
to  insist  upon  a  faithful  application  of  the  property  to 
the  payment  of  the  mortgage  debt  aad  other  interests 
therein  or  liens  thereon. 

Our  statute  (sections  3279,  3280)  permits  mortgaged 
chattels  to  be  levied  on  by  execution  or  attachment,  but 
before  the  officer  can  take  possession  of  the  property, 
he  must  first  pay  or  tender  to  the  mortgagee  the  amount 
of  the  mortgage  debt,  or  deposit  the  amount  with  the 
county  treasurer,  for  the  use  of  the  mortgagee.  It  is 
contended  by  the  defendant  in  error  that  the  levy  in  this 
case  was  made  under  an  agreement  with  the  mortgagee 
whereby  he  waived  this  statutory  right. 

In  the  case  of  Wilson  v.  FelthousCy  57  N.  W.  878,  the 
supreme  court  of  Iowa,  in  construing  a  statute  iden- 
tical with  ours,  held  that  the  provision  requiring  pay- 
ment, tender,  or  deposit  of  the  mortgage  debt  was  for 
the  sole  benefit  and  protection  of  the  mortgagee,  and  if 
he  waived  this  right,  and  consented  to  a  levy  subject  to 
his  lien,  other  parties  in  interest  could  not  object.  This 
position  is  not  supported  by  any  other  authorities. 
'While  this  rule  may  be  sound,  it  is  not  applicable  to 
the  facts  in  this  cai^e.  In  the  Iowa  ease,  the  property^ 
was  in  the  hands  of  an  assignee  for  benefit  of  creditors^ 
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at  the  time  the  levy  wae  made,  and  no  abjection  wa9 
made  by  either  mortgagor  or  mortgagee.  The  mortga- 
gee had  not  taken  poesession  of  the  mortgaged  property, 
and  had  but  a  lien  thereon  for  the  amount  of  his  debt. 
In  the  case  under  consideration,  the  mortgagee,  Moore, 
had  taken  posseeeion  of  the  wheat  for  the  purpose  of 
foreclosing  his  mortgage,  and  had  actual  possession  at 
the  time  the  sheriff  attempted  to  levy  the  executions  in 
fayor  of  Calvert  Moore  could  give  no  consent  to  a  valid 
levy  without  siurrendering  hie  possession,  and  placing  the 
property  in  the  custody  of  the  law.  The  rights  of  a 
mortgagee  in  possession  for  purpose  of  foreclosure, 
and  that  of  aa  officer  under  the  levy  of  an  execution  in 
favor  of  a  third  party,  are  so  antagonistic  that  the  two 
cannot  co-exist  One  must  yield  to  the  othier,  and,  the 
rights  of  the  mortgagee  being  paramount  to  that  of  the 
subsequent  execution  debtor,  the  latter  must  yield. 

The  jmragraph  in  Calvert's  answer  which  attempted 
to  set  up  his  execfution  liens  disclosed  the  fact  that  the 
mortgagee  was  in  possession  of  the  wheat  at  the  time  his 
executions  were  levied,  and,  as  it  is  not  alleged  that  the 
amount  of  the  mortgage  debt  was  either  paid,  tendered 
<w  deposited,  the  levy  was  ineffectual,  and  constituted  no 
lien  on  the  property;  hence  the  defense  attempted  to  be 
pleaded  was  no  defense,  and  was  not  sufficient  to  re- 
quire the  mortgagee,  as  trustee,  to  account  to  Calvert  for 
any  surplus  in  his  hands,  after  satisfying  his  lien,  to  be 
applied  on  the  executions.  It  was  error  to  overrule  a 
demurrer  to  this  paragraph  of  defense,  and  as  the  proof 
made  under  the  general  denial  did  not  cure  this  defect, 
but,  on  the  contrary,  clearly  showed  that  the  mortgagee 
was  in  possession  of  all  the  wheat  at  the  time  the  levy 
was  attempted,  and  that  no  tender,  payment,  or  deposit 
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of  his  claim  was  maide  prior  to  the  attempt  to  levy,  it 
wa«  error  to  include  the  amount  of  the  executions  in  the 
judgment  against  the  plaintiff  in  error.  The  pofsition  of 
a  mortgagee  in  possession  for  the  purpose  of  forecloe- 
nre,  under  our  law,  is  similar  to  that  of  a  mortgagee  at 
common  law  before  breach  of  condition,  and  the  author- 
ities are  approximately  unanimous  to  the  effect  that  in 
neither  case  can  the  interest  of  the  mortgagor  in  the 
mortgaged  property  be  reached  by  execution  op  attach- 
ment. The  remedy  is  by  garnishment,  or  proceedings 
in  aid  of  execution,  to  reach  any  surplus  that  may  remain 
in  hands  of  mortgagee  after  satisfaction  of  his  interest. 
(Cobbey,  Chat.  Mortg.  sees.  722-724;  Bumham  v.  Do(h 
little,  14  Neb.  214,  15  N.  W.  606;  Reed  v.  Fletcher.  24  Neb. 
435,  39  N.  W.  437;  Bank  v.  Clement,  [Neb.,]  26  N.  W.  -^3; 
Lumber  Co.  v.  Fisher,  18  Neb.  334,  25  N.  W.  340;  Coch- 
rane V.  Rich,  142  Mass.  15,  6  N.  E.  781;  Keith  v.  Haggart, 
4  Dak.  438,  33  N.  W.  465;  Coughran  v.  Sundhack,  [S.  D.] 
70  N.  W.  644.) 

If  thie  rule  was  otherwise,  and  the  levy  of  the  execu- 
tione  had  created  a  lien  in  favor  of  Calvert,  such  lien 
was,  under  section  3215  of  our  Statutes^  dependent  upon 
lK>ssession,  and  when  the  officer  surrendered  poseession 
of  the  wheat  to  Moore,  after  his  attempted  levy,  any  lien 
acquired  by  the  execution  was  lost,  and  no  new  levy  waa 
averred  or  proved. 

Tlie  third  defense  was  in  the  nature  of  a  cross-petition, 
and  alleged  that,  prior  to  the  levy  of  the  executions  in 
favor  of  Calvert,  the  defendant  Calvert  discovered  of 
i^cord  three  several  mortgages  on  the  wheat  in  contro- 
V(*rsy;  and  that  in  order  to  enable  him  to  make  the  levy 
of  his  executions,  and  prior  to  such  levy,  he  deposited 
witli  the  county  treasurer  of  Noble  county,  In  discharge 
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and  payment  of  aaid  mortgages,  for  the  Harvester  King 
company  f  110,  for  W.  H.  Primroee  |20,  and  for  J.  W. 
Quick  |20  (all  mortgagees;)  and  that  each  of  said  mortga- 
gees accepted  said  deposit,  and  that  he  was  entitled  to 
have  the  same  paid  from  any  ©urplus  after  payment  of 
Moore's  mortgage  and  expenses;  and  he  asked  for  an  ac- 
counting, and  that  he  be  reimbursed  from  the  surplus  In 
the  hands  of  Moore. 

It  is  claimed  that  the  trial  court  erred  in  overruling 
a  demurrer  to  this  paragraph  of  defense  or  cross-peti- 
tion. The  trial  court  evidently  treated  the  levies  of  the 
executions  as  valid,  and  held  that  the  deposit  of  the 
several  sums  for  discharge  of  prior  mortgage  liens  wad 
a  compliance  with  the  statute.  While  the  reasons  of 
the  trial,  court  cannot  be  sustained,  this  is  immaterial,^ 
provided  the  conclusion  was  correct. 

We  are  cited  to  a  long  line  of  authorities  holding 
that  the  payment,  tender,  or  deposit  of  the  money  in 
discharge  of  a  mortgage  on  chattels  by  an  execution  or 
attachment  creditor  discharges  the  lien  of  the  mortgage, 
and  leaves  the  person  making  such  payment,  tender  or 
deposit  without  protection,  if  the  execution  or  attachment 
fails.  We  are  not  inclined  to  adopt  such  a  rule.  The 
purpose  of  requiring  an  execution  or  attaching  creditor  to 
jmy  off  a  prior  chattel  mortgage  before  levying  on  the 
mortgaged  property  is  to  enabel  the  creditor  to  reach  the 
interest  of  the  mortgagor  without  disturbing  the  rights 
of  the  mortgagee,  and,  strictly  speaking,  in  law  the  legal 
effect  is  to  discharge  the  mortgage  lien.  Neither  the 
holder  of  such  a  mortgage,  nor  the  execution  creditor 
who  made  the  payment,  tender,  or  deposit,  could  foreclose 
such  mortgage  in  the  manner  provided  by  statute  for  en- 
forcing the  rights  of  a  mortgagee.    But  equity  will  fur- 
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nish  a  remedy  for  the  protection  of  one  who  haB  techni- 
cally discharged  such  a  mortgage  for  the  purpose  oi 
enabling  him  to  subject  the  interest  of  the  mortgagor 
to  the  payment  of  his  debts.  It  is  manifestly  unjust  and 
inequitable  to  compel  a  creditor  to  pay  the  debt  of 
another  in  order  to  protect  his  own  interest,  and  then  re- 
quire him  to  looe  the  amount  so  paid,  in  the  event  his 
execution  or  attachment  faila  It  is  not  the  purpose  of 
the  law  to  work  such  hardshipa  Equity  will  preaerve 
the  lien  so  far  a«  to  enable  the  person  paying  such  uHMrt- 
gage  to  be  reimbursed  out  of  the  mortgaged  chattels  to 
the  extent  of  the  interest  acquired  by  the  mortgagee 
fhrough  such  mortgage.  The  mortgagor  cannot  com- 
plain of  such  a  rule,  because  his  debt  has  been  paid  by 
another,  and  the  property  he  hypothecated  for  payment 
of  the  debt  is  subjected  to  no  greater  liability  than  that 
for  which  he  pledged  it.  Neither  are  aubsequent  lien- 
holders,  who  took  their  liens  subject  to  such  mortgage^ 
nor  unsecured  creditors,  placed  in  any  worse,  condition 
than  if  the  property  had  been  applied  to  payment  of  the 
•debt  to  the  original  mortgage.  This  View  is  not  unsup- 
ported by  authority. 

In  the  case  of  Deering  v.  Wheelery  41  .N.  W.  200,  the 
supreme  court  of  Iowa  had  under  consideration  a  similar 
question,  and  held:  "Where  an  execution  creditor  levy- 
ing on  personal  property  deposits  the  amount  of  certain 
prior  mortgage  liiens  in  supposed  compliance  with  the 
statute,  and  the  mortgagees  release  all  claims,  equity 
will  effectuate  the  intention  of  the  parties,  though  the 
execution  creditor  acquired  no  right  under  the  statute, 
not  having  complied  with  its  terms." 

The  case  of  Armstrong  v.  McAlpin,  18  Ohio  St.  184,  is 
inot  materially  different  in  principle.        Armstrong,  the 
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ftheriflf,  levied  several  writs  of  attachment  on  the  chattela 
of  Brown.  Brown  eubsequently  executed  a  chattel  mort- 
gage on  the  property  to  McAlpin  &  CJo.  After  the  execu- 
tion of  the  mortgage,  two  other  attachments  were  iasned 
against  Brown,  both  of  which  were  levied  on  the  property 
in  question.  McAlpin  &  Co.,  the  mortgagees,  paid  off  the 
prior  attachments,  and  instituted  their  action  in  replevin 
against  Armstrong,  the  sheriff,  for  possession,  under  this 
niortgage,and  alleged  ownership  of  the  prior  attachmenta 
Armistrong,  by  cross-petition,  set  up  the  claims  in  attach- 
ment of  the  two  junior  attaching  creditors,  and  alleged 
that  Brown  had  an  interest  in  the  property  subject  to 
these  attachments  over  and  above  all  valid  prior  liens, 
and  asked  to  have  the  surplus  ascertained  and  applied  to 
the  payments  of  the  amounts  represented  by  the  attach- 
ment writs.  It  was  claimed,  in  favor  of  Armstrong,  that, 
in  recovering  x>ossession  of  the  property  from  the  sheriff 
under  their  mortgage,  the  prior  attachment  liens  were 
extinguished,  both  in  law  and  in  equity.  The  court  said: 
^'The  legal  effect  of  the  mortgage,  as  against  Brown,  and 
the  subsequent  creditors  in  attachment,  was  to  vest  in 
the  mortgagees  the  right  and  title  of  possession  of  the 
property,  and  the  possession  of  the  sheriff,  under  the  sub- 
sequent attachments,  was  bound  to  yield  to  the  para- 
mount claims  under  the  mortgage.  The  mortgagees,  to 
obtain  possession  and  protect  their  title,  might  purchase 
prior  lieuis,  and  if  they  did  so,  and  by  the  enforcement  of 
the  mortgage  such  liens  should  be  technically  extin- 
guished, yet,  for  the  money  thus  expended,  a  correspond- 
ing equity  would  arise  in  their  favor  in  the  property." 

In  Orocer  Co.  v.  Losey,  (Iowa)  78  N.  W.  75,  the  attach- 
ing crditor,  before  levy  of  his  attachment,  purchased  and 
took  an  assignment  of  the  prior  chattel  mortgage.    He 
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then  took  possession  of  the  property  under  the  chattel 
mortgage  and  8old  the  same  under  the  power  in  the  mort- 
gage. The  attachment  wae  levied  subject  to  the  mort- 
gage. The  owners  of  the  property  executed  a  number  of 
subsequent  chattel  mortgages,  and  a  number  of  questiona 
arose  as  to  the  interests  of  the  several  parties.  It  was 
contended  that  the  payment  of  the  mortgage  by  the  at- 
taehing  creditor  was  to  enable  them  to  enforce  the 
attachment  against  the  property,  and  was,  In  effect,  a  dis- 
charge of  the  mortgage  and  extinguishment  of  the  ken^ 
The  court  held  that,  notwithstanding  it  was  evidently 
the  purpose  of  the  attaching  creditor  in  paying  the  mort- 
gage to  aid  the  collection  of  their  claim  against  thi^ 
debtor,  yet  they  had  taken  an  assigment  of  the  mortgage 
debt  to  themselves,  and  that  they  might  legally  sell  the 
property  under  the  mortgage,  leaving  the  attachment  to 
attach  to  any  surplus.  We  are  unable  to  see  why,  in  sound 
rea«ion  or  upon  principle,  it  is  not  in  harmony  with  well- 
settled  principles  and  long-established  rules  to  give  to 
the  execution  creditor,  who  pays  a  prior  mortgage  lien,, 
a  right,  in  equity,  to  enforce  the  equity  he  acquires  in 
the  property  by  reason  of  such  payment  whenever  his 
etatutor}'  remedy  shall,  for  any  reason,  fail. 

In  the  ease  under  consideration,  Calvert  was  the  execu- 
tion creditor.  Yoemans  was  the  execution  debtor.  Be- 
fore levying  the  execution  on  the  property  of  Yoemans, 
Calvert  found  on  record  the  three  chattel  mortgages 
which  were  liens  on  the  property  that  he  desired  to  sub- 
ject to  the  levy  of  his  executions.  In  order  to  make,  as 
he  believed,  his  levy  effectual,  he  deposited  the  money 
with  the  county  treasurer  to  pay  these  mortgages.  The 
mortgagees  accepted  the  money  so  deposited  for  them. 
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and  Calvert  became  the  equitable  owner  of  these  mort- 
gages. It  is  true,  under  the  statute,  they  are,  in  con- 
templation of  law,  discharged,  and  the  statute  substi- 
tutes another  right  for  these  liens.  It  requires  the  prop- 
erty to  be  sold  on  the  execution,  and  the  first  moneys 
realized  from  the  sale  to  be  used  to  reimburse  the  person 
who  paid  the  mortgage  debt.  But  the  lien  of  the  mort- 
gages was  only  technically  discharged,  and  for  the  money 
thus  advanced  by  the  cpedltor  a  corresponding  equity 
will  arise  in  his  favor,  and  a  court  of  equity  will  protect 
and  enforce  such  interest. 

The  mortgagee,  Moore,  was  entitled  to  the  possession 
of  the  mortgaged  property  until  his  debt  was  paid,  and 
his  necessary  expenses  incunred  in  caring  for  and  market- 
ing the  grain  had  been  liquidated.  When  he  had  thre^ed 
and  sold  enough  of  the  wheat  to  pay  his  expenses  and 
satisfy  his  mortgage  lien,  Ms  interest  in  the  property 
ceased.  He  no  longer  had  any  financial  interest  therein. 
He  was  bound  to  account  for  the  surplus  to  the  mortga- 
gor or  to  any  junior  lienholders.  He  became  a  trustee  for 
the  benefit  of  those  whose  interests  were  junior  and  sub- 
ject to  his  interest.  If  he  sold  more  grain  than  wais 
necessary  to  satisfy  his  claim,  he  became  liable  for  its 
value,  and  any  junior  lienholder  had  a  right  to  an  account- 
ing, and  to  have  the  surplus  applied  to  the  payment  of  the 
liens  in  the  order  of  their  priority.  Oalvert  was  the 
owner  of  the  equitable  liens  represented  by  the  discharged 
mortgages  which  he  had  paid,  and  in  the  replevin  action 
by  Mode  he  had  a  right,  by  cross-petition,  to  set  up  his 
equities  in  the  property,  and  have  the  same  determined; 
and  if  Moore  was  found  to  have  a  surplus  of  the  wheats 
or  its  proceeds,  after  satisfaction  of  his  just  demands. 
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equity  would  require  euch  surplus  to  be  applied  t«> 
the  satisfaction  of  Calvert's  equities.  The  croes-petitioii, 
while  somewhat  defective,  was  sufficient  to  withstand  the 
demurrer,  and  no  error  was  committed  in  overruling  it. 

The  trial  court  refused  to  allow  Moore  any  credit  for 
attorney's  fees,  and  this  question  is  presented  in  various 
ways  by  the  record.  The  note  provided  for  an  attorney's 
fee,  if  it  was-  placed  in  the  hands  of  an  attorney  for  collec- 
tion. The  mortga^  contained  a  eimilar  provision,  with 
the  additional  limitation  that  the  attorney's  fee  was  pay- 
able if  the  mortgage  was  foreclosed  by  an  attorney  and 
the  name  of  the  attorney  was  signed  to  the  notice.  We 
think  the  trial  court  was  correct  in  excluding  any  claim 
for  an  attorney's  fee.  Before  the  note  became  due,  the 
maker  of  the  note  delivered  to  the  mortgagee  a  sufficient 
quantity  of  the  mortgaged  property  to  fully  satisfy  the 
mortgage  debt.  He  also  authorized  the  mortgagee  to 
sell  the  wheat  at  private  sale,  and  after  paying  all  ex- 
penses, and  retaining  a  sufficient  sum  to  satisfy  the  note, 
to  account  to  him  for  the  remainder.  The  mortgagor  had 
done  ail  he  could  do  to  avoid  the  nece^ty  for  employ- 
ing counsel  to  proceed  to  recover  the  mortgaged  property. 
He  had  given  absolute  control  and  custody  to  the  mort- 
gagee, with  power  of  sale.  No  attorney  was  required 
to  thresh  the  wheat  or  sell  it  on  "the  market.  Such  ser- 
vices are  better  performed  by  mechanics,  farmers  and 
la;borers  than  by  lawyers.  There  was  nothing  to  be  done 
in  the  collection  of  the  note,  as  against  the  maker  and 
mortgagor,  that  required  any  legal  skill  or  ability,  and  it 
would  be  unfair  and  unjust  to  charge  Yoemans  with  the 
exi)ense  of  a  lawyer  in  collecting  the  mortgage 
debt,    after    he    had    surrendered    possession    of    the 
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property  to  the  mortgagee,  and  done  ail  that  the  mort- 
gage required  him  to  do.  The  fact  that  it  beeame  nec- 
essarj  for  Moore  to  litigate  with  other  persons  concero- 
ing  the  mortgaged  property  was  not  the  fault  of  Yoemans, 
and  be  should  not  be  called  upon  to  pay  the  expense  of 
each  litigation.  Moore  was  not  entitled  to  an  attoamey's 
fee,  under  his  contiract  with  Yoemane,  and  the  ruling  of 
the  trial  court  was  correct. 

There  are  a  number  of  other  errors  ass-igned,  but  we 
deem  it  unnecessary  to  notice  them.  This  case  was  tried 
on  the  wrong  theory  of  the  law,  and  many  errors  were 
committed,  but  a  correct  conclusion  was  reached  in  part. 
The  court  properly  adjudged  the  poesessdon  of  the  wheat 
to  Moone,  and  that  portion  of  the  judgment  will  be 
affrmed.  The  trial  court  erred  in  rendering  judgment 
against  Moore  for  the  amount  of  the  executions  and  costs 
thereon,  but  properly  rendered  judgment  against  Moorti 
for  the  aggregate  amount  of  the  mortgages  paid  by  Cal- 
vert. A  new  trial  of  the  cause  could  result  in  no  benefit 
to  any  of  the  parties,  and  would  only  involve  the  liti- 
gants in  more  expense.  The  amounts  paid  by  Calviert 
on  the  chattel  mortgages  are  not  disputed,  and  only  in- 
volve a  matter  of  calculation  to  determine  the  aggregate. 
It  appears  from  the  record  that  there  was  paid  on  August 
9,  1897,  by  Calvert  to  the  county  treaswrer: 

For  W.  H.  Primrose I  20.50 

Pot  J.W.  Quick 20.00 

For  Harvester  King  Co 109.67 

Aggregating  the  sum  of 150.17 

For  this  amount,  with  legal  interest  thereon  from  Aug- 
ust 9,  1897,  the  plaintiff  in  error  is  liable  to  account  to 
him.    There  is  no  question,  under  the  evidence  in  the 
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cause,  bnt  that  Moo(ne  has  in  his  hands  more  than  this 
amoant,  received  from  the  sale  of  the  wheat,  after  paying 
all  expenses  for  which  said  fund  is  liable  and  satisfying 
his  mortgage  debt  That  portion  of  the  judgment  of  the 
.  district  court  of  Noble  county  wherein  it  is  adjudged  that 
J.  L.  Oalvert  have  judgment  against  A.  B.  Moore  for  the 
sum  of  f372.10  is  hereby  reversed,  set  aside  and  vacated. 
And  it  is  mow  here  ordered  and  adjudged  that  J.L.Calvert 
do  hiave  and  recover  of  and  from  A.  B.  Moore  the  sum  of 
^150.17,  with  interest  thereon  at  the  rate  of  7  per  cent 
per  annum  from  August  9,  1897,  and  the  clerk  of  thki 
coort  is  directed  to  issoie  a  special  mandate  to  the  court 
below  to  award  an  execution  hereon.  It  is  further 
ordered  and  adjudged  that  the  plaintiff  in  error,  Moore, 
and  the  defendant  in  error,  Calvert,  each  pay  one-half 
the  costs  herein. 
All  of  the  Justices  concurring. 


McCoRMicK     Harvesting     Machine     Co.     v.     W.    H. 
Koch  et  al. 

(Filed  Augr.  »,  1&«.) 

1.  PB0MI880RT  NoTB— <7ofkIi«Ofial  Sal^—RiffhU  of  Parties,  Where  a 
promissory  note  Is'  given  for  purchase  price  of  a  harvesting 
machine,  and  by  a  provision  contained  in  the  note  the  title  Is 
to  remain  in  the  vendor  until  the  note  is  paid,  and  in  case  of 
default  the  vendor  Is  authorized  to  take  possession  of  the  machine 
and  sell  it,  and  apply  the  proceeds  on  the  note,  and  the  note  also 
contains  an  express  stipulation  that,  in  the  event  the  vendor  sells 
the  machine  and  applies  the  proceeds  on  the  note,  the  vendee 
shall,  in  consideration  of  the  use  and  rent  of  the  machine,  be 
liable  for  any  balance  remaining  unpaid,  held  that,  as  between  th« 
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parties,  such  aereement  Is  valid  and  blndinsr,  and  the  vendee  will 
be  liable  for  any  balance  remaining  unpaid  on  such  note  after  the 
sale  of  the  machine  under  the  terms  embraced  In  the  note,  and  the 
proceeds  of  such  sale  have  been  credited  as  a  payment  on  the 
note. 

1   JUDOMBNT  ow  Plbadinos— l^fTor.    In  an  action  on   a  promissory 
note,  it  is  error  to  render  judgrment  in  favor  of  the  defendant  on 
the  pleadings,  where  the  answer  fails  to  set  up  a  complete  defense 
to  the  notes. 
(SyUabus  by  the  Court.) 

Error    from    the    Probate    Court    of    Garfield    County; 
before  W .  M.  Anderaonj  Probate  Judge. 

0.  D.  Hubbell,  for  plaintiff  in  error. 
J.  B.  Ferguson,  for  defendant  in  error. 

Action  by  the  McCormick  Harvesting  Machine  Com- 
pany against  W.  H.  Koch  and  T.  J.  Koch.  Jud^gmont 
for  defendants  and  plaintiff  brings  error.    Reversed. 

Opinion  of  the  court  by 

BiTRPORD,  C.  J.:  The  McCormick  Harvesting  Ma- 
chine company,  a  corporation,  brought  its  action  in  the 
probate,  court  of  Garfield  county  against  W.  H.  Koch 
and  T.  J.  Koch  to  recover  judgment  on  two  promissory 
notes  for  the  sum  of  $47  each,  with  interest,  executed 
by  the  defendants  for  a  harvesting  machine.  Each  of  the 
notes  contained  the  following  provisiom: 

"The  express  condition  of  the  sale  and  purchase  of  the 
harvesting  machine  for  which  this  note  is  given  is  snch 
that  the  title,  ownership,  or  possession  does  not  pasi 
from  the  said  McCormick  Harvesting  Machine  company 
until  this  note  and  interest  is  paid  in  full,  and  the  said 
McCormick  Harvesting  Machine  company  have  full 
power  to  declare  this  note  due,  and  take  possession  of 
the  said  harviesting  machine,  whenever  they  deem  them- 
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selves  insecure,  even  before  the  maturity  of  thia  note, 
and  fiell  the  same  at  public  or  private  sale,  without 
notice.  The  proceeds  (after  the  expenses  and  inter- 
est are  paid)  to  be  applied  on  this  note,  and  any  balance 
thjen  unpaid  shall,  in  consideration  of  the  use  and  rent  of 
said  property,  be  a  valid  and  subsisting  claim  against  the 
vendee." 

The  defendants  answered  that  the  plaintiff  had,  with- 
out their  knowledge  or  consent,  taken  possession  of  the 
machine  for  which  the  notes  were  given,  and  deprived 
them  of  the  possession  and  use  of  same,  and  prayed 
judgment  for  cancellation  of  the  notes  and  for  costs  of 
suit.  To  this  answer  the  plaintiff  interposed  a  demur- 
rer for  want  of  sufficient  facts.  The  demurrer  was 
overruled,  and  exceptions  saved.  The  plaintiff  then 
filed  a  reply,  in  which  it  was  admitted  that  plaintiff  took 
possession  of  the  machinie;  but  it  was  averred  that  wich 
possession  was  taken  long  after  the  notes  became  due, 
and  then  under  and  by  virtue  of  the  terms  and  agree- 
.  ments  contained  in  the  notes,  and  said  machine  sold, 
and  the  proceeds,  after  paying  expense  of  sale,  applied 
and  credited  on  said  notes,  and  that  there  was  a  bal 
ance  due,  for  which  judgment  was  prayed. 

•The  defendants  then  moved  for  judgment  in  theil 
favor  on  the  pleadings.  The  court  sustained  the  motion, 
an<i  rendered  judgment  in  favor  of  the  defendants  for 
costs  and  for  cancellation  of  the  notes.  From  thia 
judgment  the  plaintiff  prosecutes  this  appeal. 

The  defendants  in  error  have  not  favored  us  with  any 
brief,  aad  we  are  not  advised  upon  what  theory  the  trial 
court  decided  the  case  and  gave  judigment  for  defend 
ants.  The  sale  of  the  machine,  the  terms  and  condi- 
tions of  the  notes,  and  the  manner  of  disposal  of  the 
machine  on  default,  were  all  matters  concerning  whicb 
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the  parties  had  a  right  to  contract,  and  these  terms  and 
conditions  were  embraced  in,  and  made  part  of,  the 
notea  On  default  of  payment  the  miacMne  company 
had  a  right  to  the  posses«don  of  the  harvester,  and  a 
right  to  sell  the  same  and  apply  the  proceeds  of  sale  to 
the  payment  of  the  notes;  and  the  payors  expressly 
agreed  that,  in  consideration  of  the  use  of  the  machine, 
they  should  be  liable  for  any  balance.  We  know  of  no 
reason  why  such  a  contract  is  not  valid  and  binding  on 
the  parties  to  it,  or  why  it  cannot  be  enforced  as  between 
the  parties  to  the  contract.  The  answer  did  not  state  a 
defense  which  would  avoid  the  terms  and  provisions 
contained  in  the  notes.  There  was  no  allegation  of 
fraud,  nor  was  it  averred  that  the  defendants  had  never 
had  the  possession  or  use  of  the  machine.  It  may  have 
been  a  hard  contract,  but  the  defendants  voluntarily 
entered  into  it,  and,  under  the  showing  made,  the  courts 
are  not  authorized  to  release  them  from  their  agreement. 
The  reply  was  sufficient  for  the  answer.  It  was  error  to 
render  judgment  for  the  defendants  on  the  pleadings^ 

The  judgment  is  reversed,  and  cause  remanded,  with 
directions  to  overrule  the  motion  for  judgment  on  the 
pleadings,  and  gudtain  the  demurrer  to  the  amended 
answer,  and  for  further  proceedings.  Judgment  for 
plaintiff  in  the  case  for  costs. 

All  of  the  Justices  concurring. 


Digitized  by 


Google 


^78  SUPREME  COURT  OF  OKLAHOMA. 

Hall  Lithosrraphlng  Co.  v.  Board  of  Comrs.  of  Roger  Mills  Co. 


Hall  Lithographing  Co.  v.  Board  op  Commissioners  of 
Roger  Mills  County. 

(Filed  Aug.   26/  1899.) 

X  CovNTiva— Indebtedness— Statute  Construed.  Section  4  of  the  act  of 
congress  of  July  80,  1886,  which  ordains  "that  no  political  or  munici- 
pal corporation,  county  or  other  sub-division  of  the  territories  of 
the  United  States,  shall  ever  become  indebted  in  any  manner  or 
for  any  purpose  to  an  amount  in  the  aggregate,  including  exist- 
ing indebtedness,  exceeding  4  per  centum  of  the  value  of  the  tax- 
able property  within  such  corporation,  county  or  sub-division,  to  be 
ascertained  by  the  last  assessment  for  territorial  and  county  taxes 
previous  to  the  incurring  of  such  indebtedness.*'  is  not  a  grant  of 
power  upon  the  county  to  incur  indebtedness,  but  it  is  a  limitation 
thereon. 


%  INDBBTBDNEBS— Limi/aMoH  of.  The  manifest  intention  of  said  aot 
was  to  limit  the  amount  of  indebtedness  that  may  be  created  by 
the  various  municipalities  in  the  territories  of  the  United  States, 
and  not  to  prohibit  them  from  incurring  any  indebtedness  for  the 
purposes  of  carying  on  the  ordinary  and  necessary  functions  of 
local  government,  before  an  asessment  was  made  as  provided 
by  law,  and  within  the  purview  of  said  act. 


-8.  Same— Hoir  Determined.  In  determining  the  limit  of  power, — that 
is.  the  amount  of  indebtedness  which  a  municipality  may  create,— 
two  factors  are  to  be  considered:  (1)  The  amount  of  the  warrants 
or  other  obligations  that  have  been  issued,  and  <2)  the  amount  of 
the  assessed  value  of  the  property  within  the  corporation  for  the 
purposes  of  taxation,  as  ascertained  by  an  assessment  for  terri- 
torial and  county  taxes  previous  to  the  Incurring  of  such  indebted- 
ness. These  two  important  factors  are  not  the  source  of  muni- 
cipal power  to  create  indebtedness,  but  they  are  the  two  necessary 
factors  by  which  the  limitation  is  to  be  determined.  Hence  the 
ascertainment  of  the  amount  of  taxable  property  within  the 
corporation  is  the  means  of  determining  whether  or  not  the  federal 
limitation  has  been  reached  or  passed,  and  it  is  not  to  be  regarded 
as  the  source  of  power  upon  which  any  indebtednes  may  be  based. 
And  the  fact  that  a  newly  organized  county  or  municipal  corpov 
ation  has  been  unable  to  make  an  assessment  does  not  warrant 
us  in  construing  this  act  to  mean  that  there  is  a  total  want  of 
power  to  create  any  indebtedness  within  such  county  or  muni- 
-cipality,   regardless  of  the  amount  of  taxable  property  therein. 
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4.  BAUx—Whm  Act  Beeomea  Operative.  It  must  therefore  follow  that 
section  4  of  said  act  does  not  become  operative  until  the  value  of 
the  taxable  property  within  the  county  or  municipality  has  been 
ascertained  by  an  assessment  for  territorial  and  county  taxes,  for 
the  reason  that.unrtil  such  an  assessment  has  been  made,  there  is 
no  means  of  determlningr  the  value  of  the  taxable  property  within 
the  county  or  municipality,  and  hence  there  is  no  standard  for 
ascertaining  the  limit  of  indebtedness  that  may  be  created  wlthii^ 
the  purview  of  said  act. 

6.  New  Cavsn-EB—Indebtednesf.  A  newly  organized  county  in  this  Ter- 
ritory has  the  power  to  incur  a  valid  indebtedness,  and  issue  war- 
rants as  an  evidence  thereof,  prior  to  the  making  of  an  assessment 
of  the  taxable  property  therein  for  the  purposes  of  territorial  and 
county  taxation,  to  meet  the  ordinary  and  necessary  expenses  of 
carrying  on  and  conducting  the  functions  of  county  government; 
and  the  incurring  of  such  indebtedness  is  not  in  violation  of 
section  4  of  the  act  of  congress  of  July  80.  1886,  which  prescribes, 
among  other  things,  that  no  county  shall  ever  become  indebted  in 
excess  of  4  per  centum  of  the  value  of  the  taxable  property  therein, 
to  be  ascertained  by  the  last  assessment  for  territorial  and 
county  taxes  previous  to  the  incuiring  of  sUch  Ind.^b  edness.  (Bur- 
ford,  C.  J.,  dissenting.) 

(Syllabus  by  the  Court.) 

Error  from  the  District  Court  of  Roger  Mills  County;  he- 
fore  John  C.  Tarsnet/f  District  Judge. 

John  F.  Stone  and  John  B.  Harrison,  for  plaintiff  in 
error. 

James  B.  Diggs  and  R.  J.  Edwards,  for  defendant  in 
error. 


STATEMENT  OP  THB  CASE. 

This  was  an  action  by  the  defendant  in  error,  the  Hall 
Lithographing  company,  againet  the  plaintiff  in  error, 
the  board  of  county  commissianers  of  Roger  Milla 
(X)unty,  to  recover  the  sum  of  |1,516.84  upon  four  counfty 
warrants  issued  by  said  county  to  Hall  and  O'Donald  on 
the  12th  day  of  November,  1892.  Judgment  for  plain- 
tiff.   Defendant  brings  error.     Affirmed. 
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The»e  warrants  werre  iseued  for  books,  records,  aaid 
etationery  furnished  by  said  Hall  and  O'Donald  to  said 
county,  and  at  the  special  instance  and  request  of  the 
board  of  county  commissioners  of  said  county.  To  the 
plaintiff's  petition  the  defendant,  the  board  of  county 
commidsioners,  filed  the  following  answer: 

'Tirst.  That  said  defendant  dienies  each  and  every 
material  allegation  contained  in  the  various  paragraphs- 
of  the  plaintiff's  petition. 

"Second.  I>efendant  alleges  that  the  territorial  board 
of  equalization  completed  its  labors  for  the  year  1893  on 
the  26tai  day  of  July,  1893,  then  and  thereby  completing 
the  first  annual  assessment  of  Roger  Mills  county  ever 
made  for  the  purposes  of  territorial  and  county  tax- 
ation; that  the  aggregate  of  such  assessment  was  the 
sum  of  1186,369.84;  that  all  the  warrants  declared  upon 
in  pQaintiff's  petition  were  issued,  and  the  contracts  were 
made  and  the  expenses  ineurred,  in  settlement  of  which 
warrants  were  issued,  prior  to  the  completion  of  said 
first  assessment;  that  there  was,  at  the  time  said  debt 
was  created,  no  cash  in  the  ti-easury,  m>  taxes  levied,, 
due  or  payable,  and  no  other  funds  otf  any  kind  or  char- 
acter, out  of  which  such  warrant  could  be  paid.  Where- 
fore said  defendant  alleges  that  said  warrants  are  void, 
and  that  said  county  is  not  liable  for  the  payment 
thereof,  as  being  issued  and  creating  a  debt  in  violatioii 
of  the  provisions  of  the  act  of  congress  approved  July 
30,  1886,  entitled  'An  Act  to  Prohibit  the  Passage  of 
Local  or  Special  Laws  in  the  Territories  of  the  United 
States,  to  Limit  Territorial  Indebtedness,  and  for  Other 
Purposes.' 

'Third.  That,  making  all  the  allegations  of  the  pre- 
ceding paragraph  a  part  of  this  paragraph,  defendant 
alleges  further  that,  prior  to  the  issuance  of  the  wiar- 
rants  declared  upon  in  the  plaintiffs' petition,  and  prior  to- 
the  making  of  the  contracts  and  incurring  of  the  expenses 
in  settlement  of  which  such  warrants  were  issued,  tlie- 
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said  ooanfty  had  become  indebted  in  an  amount  exceed- 
ing $7,454,79;  that  there  was,  ait  the  time  »uch  debt  waa 
created  no  cash  in  the  treaeury,  no  taxes  levied,  due  or 
payable,  and  no  bonde  of  any  kind  or  character,  out  of 
which  such  warrants  or  any  of  «uch  prior  debts  could 
be  paid.  Wherefore  defendant  alleges  that  said  war- 
rants are  void,  and  that  ©aid  county  is  not  liable  for  the 
payment  thereof,  as  being  issued  and  creating  a  debt  in 
excess  of  the  4  per  cent,  limitation  fixed  by  the  act  of 
congress  set  forth  in  the  preceding  i)aragraph  by  title, 
Wherefore  defendant  prays  judgment  for  its  costs 
herein.'' 

To  this  answer  the  plaintiff,  the  Hall  Lithographing 
company,  filed  a  reply,  containing  a  general  denial  of  each 
and  every  nusiterial  allegation  contained  in  said  answer. 

The  case  was  tried  by  the  court  without  a  jury  upon 
the  followinsg  written  stipulation: 

"Territory  of  Oklahoma,  Roger  Mills  County — ss.:    In 

the  District  Court. 
"Hall  Lithographing  Company,  Plaintiff,  v.  The  Boai'd 
of  County  Commissioners  of  Roger  Mills  County,  De- 
fendant.    Stipulation. 

"It  is  hereby  stipulated  and  agreed:  That  this  cause 
be  removed  to  the  district  court  of  Canadian  county  for 
trial,  and  that  it  there  be  submitted  upon  t(he  agreed 
statement  and  admissions  attached  hereto,  and  that  the 
demurrer  pending  be  disposed  of  in  that  court.  De- 
fendant admits  that  the  warrants  sued  upon  were  issued 
to  the  plaintiff  as  in  the  petition  alleged,  that  the 
plaintiff  is  the  owner  and  holder  thereof,  that  said  war- 
rants are  unpaid,  and  that  said  plaintiff  is  a  duly-org«jir 
ized  corporation,  as  alleged  in  said  petition;  that  the 
goods,  wares  and  merchandise,  in  settlement  of  which 
such  warrants  were  issued,  were  furnished  under  the 
contract  hereto  attached,  marked  'Exhibit  A,'  and  were 
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delivered  at  the  timefi  Bhown  by  the  bill  hereto  attached, 
marked  'Exhibit  B,'  showing  the  date  of  shipment  of 
»uch  goods;  that  siuch  warrantB  were  issued  after  aaid 
goods  were  received;  that  the  goods,  wares,  and  mer- 
chandise in  settlement  of  which  warrant  No.  20,  for  the 
snm  of  |80  was  issued,  were  delivered  on  or  about  De- 
cember 21,  1892,  and  were  furnished  under  the  aforesaid 
contract.  It  is  furtJher  agreed:  That  the  first  annual 
assessment  ever  made  of  taxable  property  of  said  Roger 
Mills,  formerly  F,  county,  for  the  purposes  of  territorial 
and  county  taxation,  was  completed  cm  July  26,  1893. 
That  the  amount  of  said  assessment  was  |186,369.84. 
That  at  the  time  the  contract  herein  set  forth  was  made, 
and  at  the  times  when  the  goods  were  delivered  there- 
under, there  was  no  cash  in  the  treasury  of  said  couiwty, 
no  taxes  levied,  due  or  payable,  or  any  other 
funds  of  any  kind  or  ch€ira6ter  out  of  which 
such  obligations  or  any  prior  obligations  could  be 
paid.  It  is  further  agreed:  That  the  list  of  warranto 
hereto  attached  is  a  correct  li«t  of  the  obligations  of  said 
county,  incurred  prior  to  December  27,  1892,  Fhowing  the 
date,  purpose,  to  whom  issoied,  amount  and  date  of  pay- 
ment; and  that  the  same  may  be  used  ae  evidence  in  this 
case,  without  objection  as  to  competency;  and  that  the 
said  list  shows  the  obligation®  outstanding  at  said  date, 
sucJi  list  being  marked  'Exhibit  C;'  such  exhibit  to  be 
treated  as  the  record  were  they  present  and  properly 
presented  to  the  court. 

"James  B.  Diggs,  of  Counsel  for  PltflP. 

"John  F.  Stone,  Atty.  for   Defendant 

Exhibit  A,  referred  to  in  the  stipulation,  is  as  follows: 
"Cheyenne,  O.  T.,  4—25—92.     . 

"For  and  in  consideration  of  the  sum  of  fourteen  hun- 
dred and  forty-five  dollars  (fl,445.00)  in  county  scrip,  I 
hereby  agree  to  deliver  at  the  town  of  Canadian,  Texas, 
the  supplies  for  county  F,  as  per  attached  schedule,  aill 
freights  to  be  prepaid,  and  amounts  as  paid  to  be  added 
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to  bill.    Scrip  to  bear  interest  at  legal  rate,  to  commence 
ninety  days  from  date. 

"M.  W.  Carrico,  for  Hall  and  O'Don^ld  Litho.  Co. 

"C.  M.  Dunbar,  Ohairmaii  Co.  Board. 

Exhibit  B,  referred  to  in  the  stipulation,  contains  an 
itemized  actjount  of  the  books,  records,  and  stationery 
famished  by  the  Hall  Lithographing  company  to  the 
board  of  county  commissioners.  The  account  is  verified 
as  follows: 

"State  of  Kansas,  Shawnee  County — ss.: 

"I  do  solemnly  swear  that  the  foregoing  account  is 
just  and  correct,  is  due,  and  remains  unpaid;  that  the 
charges  therein  are  the  legal  or  ordinary  charge*  for 
such  work.    So  help  me  God.  H.  L.  Hall. 

"Subscribed  and  sworn  to  before  me  this  10th  diay  of 
September,  1897.  George  N.  Hubbard,  Notary  Public. 
[Seal.]     My  oommisedon  expires  June  18,  1901.*' 

It  appears  from  Exhibit  C,  referred  to  in  the  stipula- 
tion, that  the  total  amount  of  the  outstanding  indebted- 
ness of  said  county  prior  to  December  27,  1892,  was  |3,- 
664.83. 

On  the  24th  day  of  February,  1898,  the  court,  ui)on  the 
pleadings  and  written  stipulation,  found  that  the  de- 
fendant, the  board  of  county  commissioners,  was  in- 
debted to  the  plaintiff  in  the  sum  of  |1 ,516,84,  together 
with  interest  th»ereon  in  the  sum  of  1480.83,  and  there- 
upon rendered  judgment  in  favor  of  the  plaintiff,  the 
Hall  Lithographing  company,  and  against  the  defendant, 
the  board  of  county  commissioners  of  Roger  Mills  county, 
for  t!he  sum  of  11,997.67  and  costs  of  the  action;  to  which 
finding  and  judgment  of  the  court  the  defendant  duly 
excepted  at  the  time.  Thereupon  a  motion  for  a  new 
trial  was  duly  filed,  considered,  and  overruled,  and  ex- 
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ception  allowed,  and  the  defendant,  the  board  of  couwty 
commiasianerBy  brings  the  case  here  on  appeal  for  re 
view. 

Opinion  of  the  court  by 

Hainbr,  J.:  The  only  question  to  be  considered  and 
determined  in  this  case  upon  the  agreed  statemen't  of 
facts  is  whether  the  plaintiff  in  error,  Roger  Mills 
county,  had  the  power  to  create  a  valid  indebtedness, 
and  issue  warrants  as  an  evidence  thereof,  pri(Mr  to  the 
making  of  an  assessment  for  territorial  and  county  taxes, 
within  the  purview  of  section  4  of  the  act  of  congress 
approved  July  30, 1886,  which  is  as  follows: 

"That  no  political  or  municipal  corporation,  county  or 
•other  subdivision  of  the  territories  of  the  United  States, 
shall  ever  become  indebted  in  any  man«ier  or  for  any 
purpose  to  an  amount  in  the  aggregate,  including  exiet- 
ing  indebtedness,  exceeding  4  per  centum  on  the  value  ot 
the  taxable  property  within  such  corporation,  county  ,or 
subdivision,  to  be  ascertained  by  the  last  assessirent  for 
territorial  and  county  taxes  previous  to  the  incurring  of 
such  indefbtedness;  and  all  bonds  or  obligations  in  excess 
of  such  amount  given  by  such  corporation  shall  be  void. 
That  nothing  in  this  act  contained  shall  be  so  construed 
as  to  affect  the  validity  of  any  act  of  any  territorial  leg- 
islature heretofore  enacted,  or  of  any  obligation  existing 
or  contracted  thereunder,  nor  to  preclude  the  issuing  of 
bonds  already  contracted  for  in  pursuance  of  express 
provisions  of  law;  nor  to  prevent  any  territorial  legis- 
lature from  legalizing  the  acts  of  any  county,  municipal 
corporation,  or  subdivision  of  any  territory  as  to  any 
bonds  heretofore  issued  or  contracted  to  be  issued." 

It  is  admitted  by  the  agreed  statement  of  facts  that 
at  the  time  the  indebtedness  was  created  no  ajssessment 
had  been  made  in  Roger  Mills  county.  It  is  further  agreed 
that    the      first      assessment      for      territorial      and 
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county  taxation  was  completed  July  26,  1893. 
and  that  the  aggregate  amount  of  said  Bfh 
eessment  was  |186,369.84.  It  further  appears 
from  the  agreed  statement  of  fa>cts  that  the 
total  amount  of  outstanding  indebtedness  of 
said  county  including  the  warrants  in  queeiiion,  wa^ 
only  13,664.83.  It  is  conceded  that  the  warrantB 
in  question  were  issued  for  a  lawful,  corporate 
purpose,  and  that  the  indebtedness  was  created  for  the 
purpose  of  furnishing  books,  records,  and  stationery  for 
the  use  of  the  county  officers,  and  for  the  purpose  of 
conducting  the  ordinary  business  affairs  of  the  county. 
It  is  also  conceded  that,  if  said  act  of  congress  is  a  pro- 
hibition  on  the  powers  of  municipalities  in  Hie  various 
territories  to  create  any  debt  prior  to  the  making  of  an 
assessment,  then  the  warrants  sued  upon  in  this  action 
are  void,  and  the  defendant  in  error  cannot  recover. 

•  On  the  other  hand,  it  is  contended  by  the  defendant  in 
error  that,  notwithstanding  the  fact  that  no  assessment 
had  been  made,  said  county  had  the  power  to  create  the 
indebtedness  for  a  lawful'  purpose  to  carry  on  the  ordi- 
nary affairs  of  local  government,  and  issue  warrants  as 
an  evidence  thereof,  to  the  extent  of  4  per  cent,  of  tfhe 
taxable  property  therein. 

This  same  question  has  been  con^ti^ued  by  this  court 
in  several  well-considered  cases.  In  the  case  of  Hoffman 
r.  Commissioners,  3  Okla.  325,  41  Pac.  566,  which  involved 
the  validity  of  certain  warrants  issued  by  Pawnee  county 
prior  to  an  assessment,  this  court  held  that  the  act  of 
July  30,  1886,  has  been  modified,  as  to  its  effect  in 
Pawnee  county,  prior  to  the  first  assessment  for  territor- 
ial and  county  taxes,  by  various  acts  of  congress,  so  that 
sadd  county  may  contract  a  debt  not  exceeding  4  per  cent. 

—25 
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of  the  tsaxable  property  therein,  to  be  ascertained'  by  tlie 
first  assessment.  It  was  further  decided  by  the  court 
in  that  case  that  "an  indebtedness  created  in  Pawnee 
county  wdthin  the  provisions  of  the  law,  not  in  excess 
of  4  per  cent,  of  the  value  of  the  taxaible  property  therein 
for  territorial  and  county  taxes,  prior  to  the  first  assess- 
ment, is  a  valid  .and  bindinig  obligation  against  said 
county,  and  all  bonds  or  obligations  in  excess  of  sueh 
amooint  are  void." 

In  the  case  of  Saner  v,  McMurtry,  4  Okla.  447,  46  Pac. 
576,  it  was  held  that:  "An  indebtedness  contracted  or 
Incurred  for  necessary  and  lawful  purposes  by  any  polit- 
ical or  mundcipal  corporation  or  any  su^bdivisdon  of  the 
Territory  of  Oklahoma  created  and  exisfting  under  and 
by  virtue  of  the  Organic  Act  and  the  laws  of  the  Terri- 
tory of  Oklahoma,  prior  to  the  taking  of  the  first  assess- 
menit  for  the  purpose  of  territorial  and  county  taxation, 
JB  valid  if  issued  within  4  per  centum  of  the  value  of  said 
taxable  property  as  ascertained  when  said  firet  assess- 
ment has  been  made,  and  warrants  may  be  issued  in  evi- 
dence thereof." 

The  same  rule  was  followed  by  this  court  in  the  case 
of  McMurtry  v.  CommiasUmers,  6  Okla.  60,  55  Pac.  1069- 

Bult  it  is  contended  by  counsel  for  plaintiff  in  error,  in 
an  aible  and  elaborate  brief,  that  these  dieeisions  do  not 
correctly  state  the  law,  and  that  this  court  should  over- 
rule them.  It  is  contended  that  section  4  of  the  act  of 
congress  of  July  30,  1886,  has  not  been  modified  by  the 
various  acts  of  congress  and  the  Organic  Act  of  the  Ter- 
ritory of  Oklahoma,  and  that  it  is  now,  and  has  been 
since  the  adoption  of  the  Organic  Act,  in  full  force  and 
effect  in  this  Territory.  It  is  further  contended  that  said 
act  is  a  gramt  of  power  in  relation  to  the  creation  of  the 
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indebtednesB  by  various  municipalities  in  thie  Territory, 
and  that  it  must  be  strictly  oonetrued;  and  that  a  valid 
indebtedness  in  the  various  m/unicipalities  of  this  Terri- 
tory must  be  based  upon  the  last  assessment  made  for 
tenrritorial  and  county  purposes  previous  to  the  incur- 
ring o(f  such  indebtedness,  and  that,  in  the  absence  of 
•och  an  assessment,  there  is  a  total  want  of  power  to 
create  any  indebtedness,  within  the  provisdons  of  said 
act. 

Thie  contention  of  the  plaintiff  in  error  is  €Pupported 
by  the  decision  of  this  court  in  the  case  of  City  of 
Outhrie  v.  New  Vienna  Bank,  4  Okla.  194,  38  Pac.  4,  which 
involved  the  validity  of  certain  provisional  debts  created 
toy  various  subdivisions  of  the  city  of.  Guthrie  prior  to 
the  adoption  of  the  Organic  Act  of  Oklalhoma,  and  before 
any  provision  had  been  made  for  the  assessment  of  prop- 
erty for  the  purposes  of  taxation.  In  this  case  thfe  court 
held  that:  "When  there  has  been  no  assessment  of 
property  for  the  purposes  of  taxation,  there  is  no  power 
to  ancur  indebtedness.  Two  factors  enter  into  the  power 
of  cities  to  become  indebted, — one,  the  assessment  of 
property  for  territorial  and  county  taxes  previously 
made;  the  other,  the  aggregate  amount  of  debts  existing. 
If  the  first  factor  is  absent,  there  is  no  authority  to  be- 
come indebted,  and  ail  debts  incurred  or  imposed*  pri<Hr 
to  such  €u»essment  are  void." 

We  think  that  this  proposition  is  untenal)h\ 
and  is  not  a  proper  construction  of  the  act 
of  congvess.  The  manifest  intention  of  congress  was 
to  limit  the  aanount  of  indebtedness  that  may  be  created 
1>y  the  various  municipalities  in  the  territories  of  the 
United  States,  and  not  to  prohibit  them  from  incurring 
any    indebtedness    for    the    purpose    of    carrying    on 
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the  ordinary  and  neceeoary  functions  of  local  gov- 
emmient.  Congress  no  doubt  presupposed  that  the 
vamou©  municixwdities  had  the  express  or  implied  power 
to  incur  an  iu^defbtednese  for  the  purpose  of  carrying  on 
the  ordinary  affairs  of  local  government.  Manifestly,  it 
was  not  the  intenitiion  of  congress  to  prohibit  newly-or- 
ganized eounties  or  municipalities  to  inour  indebtedness 
to  the  extent  of  4  per  cent,  of  the  taxable  property  within 
such  county  or  municipality.  If  the  rule  that,  "when 
there  has  been  no  assessment  of  property  for  the  pur- 
pose of  taxation,  there  is  no  power  to  incur  indebted- 
ness," is  true,  then  the  act  of  congress  must  be  construed 
to  be  a  grant  of  power  upon  the  municipalities  to  create 
indebtedness,  and  not  a  limitation  thereon.  It  is  true 
tbat  in  determining  the  limit  of  power — that  is,  the 
amount  of  indebtedness  which  a  municipality  may  create 
— ^two  factors  are  to  be  considered:  (1)  The  amount  of 
warrants  or  other  obligations  that  have  been  issued;  and 
(2)  the  amount  of  the  assessed  value  of  the  property 
within  the  corporation  for  the  purposes  of  ta:xatio(n,  to 
be  ascertained  by  an  assessment  f>or  territorial  and 
county  taxes  previous  to  the  incurring  of  such  indebted- 
ness. These  two  important  factors  are  not  the  source 
of  municipal  power  to  incur  indebtedness,  but  they  axe 
the  two  necessary  factors  by  which  the  limitation  is  to 
be  determined.  Hence  the  ascertainment  of  the  amount 
of  taxable  property  within  the  corporation  is  the  means 
of  determining  whether  or  not  the  federal  limitation  has 
been  reached'  or  passed,  and  it  is  not  to  be  regarded  as 
the  source  of  power  upon  which  any  indebtedness  can  be 
created.  The  fact  that  a  newly-organized  county  or 
municipal  corporation  has  been  unable  to  make  an  as- 
sessment does  not  warrant  us  in  construing  this  act  to 
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mean  that  lihepe  is  a  total  want  of  power  to  create  any 
indebtedness  within  such  ooumty  or  m'unidpalifty,^  regard- 
less of  the  amount  of  taxable  property  therein.  And 
this  contention  of  ours  is  sustained  by  the  supreme 
court  of  Washington. 

In  the  case  of  Childs  v.  City  of  Anacortes,  32  Pac.  217, 
the  supreme  court  of  Washington,  in  construing  the  con- 
stitutional limitation  of  that  state  involving  the  validity 
of  certain  warrants  issued  by  the  city  of  Anacortes  prior 
to  iSbe  making  of  a  regular  assessment,  decided  that  the 
constitutional  prohibition  against  the  city's  iu'curring 
any  indebtedness  in  excess  of  IJ  per  cent,  of  the  value  of 
the  taxable  property  within  its  limits  is  not  a  source  of 
the  city's  power  to  incur  indebtedness,  but  a  limitation 
on  euoh  powers,  and  hence  a  newly-incorporated  city  has 
tfie  power  to  incur  indebtedness  before  the  value  of  its 
taxable  property  is  ascertained;  the  presumption  being 
that  it  is  acting  properly  in  so  doing.  Mr.  Justice  Hoyt, 
in  delivering  the  opinion  of  the  court,  said: 

"It  is  contended  on  the  part  of  the  plaintiff  that,  until 
there  has  been  an  ascertainment  of  the  value  of  the  tax- 
able property  within  the  city,  as  shown  by  the  regular 
assessment  roll  for  city  purposes,  the  city  could  incur 
no  indelytedness;  that  the  constitution  prohibited  the 
city  from  incurring  an  indebtedness  in  excess  of  1^  per 
cent,  of  the  value  of  the  taxaible  property  so  ascertained; 
and  that,  until  such  valuation  was  made  to  appear,  there 
wae  nothing  to  show  what  indebtedness  the  city  could 
legally  incur,  and  that,  for  that  reason,  it  could  incur 
none  at  all.  It  is  further  contended  in  his  behalf  that 
the  attempted  ascertainment  of  the  valuation  of  the 
taxable  property  in  1891,  as  above  stated,  was  entirely  in- 
effectual, for  the  purpose  of  establishing  the  data  upon 
which  the  1^  per  cent,  of  the  indebtedness  could  be  esti- 
mated.   We  are  unable  to  agree  with  either  of  these 
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oontentione.  In  our  opinion,  the  piovieion  of  the  con- 
etitatioin  as  to  the  amount  of  indebtedne8e>  w<hic9i  may  be 
legally  incurred  by  a  city  is  a  limitation  ux>on  the  powers 
thereof,  and  not  a  grant  of  the  right  to  incur  indebted 
nesB.  Witiiout  this  provisdon  of  the  (xmeftitution,  it 
wouM  have  been  comi)etent  for  the  city,  acting  under 
authority  from  the  legislature,  to  hare  incurred  any 
amount  of  indebtedneee.  Thie  being  so,  it  follows  that 
Hhe  provision  of  the  constitution  is  a  limitation,  and  not 
a  grant.  If,  without  the  provision  of  the  constitution, 
the  city  could  incur,  not  only  an  indeflbtednesB  to  the 
amount  herein  named,  but  also  to  any  further  amount 
within  the  limitations  of  its  charter,  it  cannot,  with  any 
degree  of  consistency,  be  claimed'  that  it  must  look  to 
erach  provision  as  the  source  of  its  power  to  incur  in- 
debtediness.  Such  provision  being,  then,  a  simple 
limitation,  it  could  have  no  effect  upon  the  city  until  the 
data  which  gave  life  to  such  limitation  had  been  first 
ascertained.  It  will  be  presumed,  in  the  absence  of  a 
fftiowdng  to  the  contrary,  that  the  city,  in  incurring  any 
indebtedness,  acted  property,  and  the  fact  that  it  ex- 
ceeded the  limitation  authorized  by  the  constitutioa 
could  never  be  made  to  appear  until  the  valuation  upon 
w'hich  the  percentage  named  in  such  provision  is  to  be 
estimated  had  been  established  as  required  by  law.** 

In  the  case  of  Hoffman  v.  Commissioners,  3  Okla.  3^2. 
41  Piac.  574,  Mr.  Justice  Scott,  speaking  fkyr  the  court, 
said: 

"It  may  be  further  asked  if,  under  this  construction, 
ftlhere  is  any  limit  at  all  before  an  assessment  is  made? 
Ill  answer  to  this  we  would  be  oompelled  to  hold  that, 
until  an  assessment  has  been  made,  section  4  can  have 
no  application  whatever,  (1)  because  no  assessment  has 
ever  been  made  and  (2)  because,  under  the  statute,  there 
is  no  means  of  applying  the  4  per  cent,  limitation,  except 
upon  the  basis  laid  by  the  assessment.  Four  per  cent. 
of  the  value  of  the  taxable  property  prior  to  an  asaess- 
ment  is  an  unknown  quantity,  and  cannot  be  mathemat- 
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ically  determined',  and  section  4  of  said  act  can  only  be 
held  to  be  wholly  applicable  or  wholly  inapplicable,  prior 
t<i  raakiD'g  on  a^essment.  It  would  be  a  mistaken  view 
to  hold  that  section  4  make®  reference  to  the  last  asse^- 
ment  ««  a  period^  when  the  first  indebtedness  must  be 
incurred,  instead  of  regarding  it  as  a  basis  for  the  ascer- 
tainment of  «the  amount  of  indebtedness  that  may  be 
created.  This  must  be  true,  for  in  1886,  when  the  act 
was  parsed,  there  was  no  territoffy  in  existence  where  no 
a.«99essn)ent  had  been  made  therein,  and  said  a^t  was 
passed  with  special  reference  to  existing  territories  and 
'existing  indebtedness,  counties  completely  organized 
and  equipped,  and  assessments  of  the  taxable  property 
made  therein.  There  is  a  good  reason  in  regarding  sec- 
tion 4  inapplicable  prior  to  an  assessment,  but  not  after- 
wards. After  the  assessment  is  made,  this  municipality 
comes  clearly  within  the  statute.'' 

Applying  these  principles  to  the  case  at  bar,  we  are 
clearly  of  the  opinion  that  section  4  of  said  act  does  not 
become  ox)erative  until  the  value  of  the  taxable  property 
within  the  county  or  municipality  has  been  ascertained 
by  en  assessment  for  territorial  and  county  taxes,  for 
the  reason  that:,  until  such  an  assessment  has  been  made, 
there  is  no  meains  of  determining  the  value  of  the  taxable 
property  within  the  county  or  municipality,  and  hence 
there  is  no  standard  for  ascertaining  the  limit  of  indebt- 
edness that  may  be  created  within  the  purview  of  said 
act;  that  said  act  of  congress  presupposes  an  assessment, 
and,  until  the  value  of  the  taxable  property  within  the 
corporation  is  ascertained,  the  law  cannot  become 
effective. 

We  therefore  hold  that  the  plaintiff  in  error,  the  board 
of  county  commissioners  of  Roger  Mills  county,  had  the 
power  to  incur  a  Valid  indebtedness,  and  issue  warrants 
as  an  evidence  thereof,  prior  to  the  making  of  an  assess- 
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ment  otf  the  taxable  property  within  said  c<nmty  for  the 
pcrrpoees  odP  territorial  and  ccmnty  taxation,  to  meet  the 
ordinary  and!  necessary  expenees  of  carrying  on  and  ooo- 
ductin'g  the  functions  of  county  govemtoent;  and  the  in- 
furring  of  such  cui  indebtedness  is  not  in  violation  or 
section  4  of  the  act  of  congress  of  July  30,  1886,  whicJi 
ppeecribee,  among  other  things,  thet  no  county  shall  ever 
become  indebted  in  excess  of  4  per  centum  of  the  vahi" 
of  thte  taxable  property  therein,  to  be  aecertained  by 
the  last  assessment  for  territorial  ajid'  county  taxes 
previous  to  the  incurring  of  such  indebtedness.  For  the 
reasons  herein  stated,  we  are  of  the  opinion  that  the 
judgment  of  the  district  court  is  right,  and  it  is  there- 
fore affirmed. 

B^rwell,  J.,  not  sitting;  McAtee,  J.,  and  Irwin,  J.,  con- 
curring; BurfoTd,  C.  J.,  dissenting. 


M.  Friedman  v.  Maurice  Weisz. 

(Filed  Aug.  25,  18:9.) 

1.  Instruction— /Jefiwa J— ^rror.  It  is  not  error  to  refuse  to  grlve  an 
Instruction  which  Is  long,  verbose,  and  uncertain  as  to  its  mean- 
ing, and  which  will  tend  to  mislead  and  bewilder  the  Jury. 

2.  Same— A  court  is  not  required  to  give  an  instruction  which  needs 
modifications  or  qualifications.  If  it  Is  not  good  as  requested, 
it  is  not  error  to  refuse  it. 

8.  ERROR-^Asaignment  of  ^Treated  as  Abandoned,  When,  Rulings  of  the 
trial  court,  assigned  as  causes  for  setting  aside  a  verdict 
or  Judgment,  and  embraced  in  a  motion  for  new  trial,  and  assign- 
ments of  error  embraced  in  a  petition  in  error,  which  are  not  pre* 


Digitized  by 


Google 


VOL.   VIII.— JUNE   TERM,  1899.  89» 

Opinion  Oft  the  Court. 

sented  or  argrued  In  the  brfef  of  plaintiff  in  error,  will  be  treated' 
as  abandoned,  and  will  not  be  considered  by  the  court. 

4.  App-^ALi—Evidence— Error.  An  assignment  of  error  alleging  "irregu- 
larity in  the  proceedings  of  the  court,  and  abuse  of  discretion  by 
the  court,  by  which  defendant  was  prevented  from  having  a  fair 
trial,"  will  not  present  the  rulings  of  the  trial  court  on  the  admis- 
sion or  exclusion  of  evidence  on  the  trial. 
(Syllabus  by  the  Court.) 


Error  from  the  Probate  Court  of  Pawnee  County;   before 
James  P.  Neal,  Probate  Judge. 

A.  J.  Biddison  and  Edward  L.  Lemerty  for  plaintiff  in^ 
error. 

B.  8.  McQuire  and  C.J.  Wrightaman,  for  defendant 
in  error. 

Action  by  Maurice  Weisz  a^inst  M.  Friedman - 
Judgment  for  plaintiff.  Defendant  brings  error. 
Affirmed. 

Opinion  of  the  court  by 

BuRFORD,  C.  J.:  In  the  probate  court  of  Pawnee- 
county  M.  Weisz  brought  an  action  against  M.  Friedman 
to  recover  the  sum  of  |300  on  account  for  coffee  and  sotip 
purchased  from  April  to  June,  1897.  The  defendant 
answered,  admitting  the  correctness  of  the  account,  and 
pleaded  four  separate  defenses  by  way  of  »et-off.  The 
flr»t  defense  alleged  that  Weisz  was  indebted  to  Friedma  a 
on  an  open  account  in  the  s«m  of  |1,059.85,  a»  shown  by 
an  itemized  statement  accompanying  the  pleading.  The 
second  defense  alleged  the  sale  and  conveyance  by 
Weisz  to  Friedman  of  certain  real  estate  in  Pawnee 
county,  on  which  there  was  a  balance  of  |62.50  due  and 
unpaid,  as  part  of  purchase  price.    The  third  defens€^ 


Digitized  by 


Google 


394  SUPREME  COURT  OF  OKLAHOMA. 

Friedman  v.  Welsz. 

set  up  that  the  defendant  had  boarded  the  plaintiff's 
brother,  for  which  he  agreed  to  pay,  and  that  there  was 
due  defendant  for  said  board  the  s-nm  of  |12.50.  The 
fourth  defense  alleged  that  plaintiff  was  indiebted  .to  de- 
fendant in  the  »um  of  |12  for  the  use  of  defendiant's  bam. 
To  these  several  affirmative  def ense»  the  plaintiff  repliedi. 
To  the  first  defense  he  filed  a  general  denial,  and  aleo 
alleged  that  on  or  about  the  20th  of  January,  1896,  the 
plaintiff  and  defendant  had  an  accounting,  and  made  a 
final  settlement  and  payment  of  all  differences  and 
claimB  of  one  against  the  other.  To  the  second  defense 
he  replied  that  the  real  estate  was  conveyed  to  him  as 
alleged,  and  that  the  consideration  was  part  property 
and  part  money,  and  that  the  same  had  been  fully  de- 
livered and  paid,  and  that  nothing  remained  due  on  the 
purchase  price  of  the  real  estate.  To  the  third  defense 
the  plaintiff  denied  that  he  ever  in  any  manner  or  at 
any  time  agreed  to  pay  for  board  for  his  brother, 
or  requested  defendant  to  board  him,  and  that 
he  was  not  indebted  in  any  sum  for  such  services. 
This  reply  amounted  to  a  general  denial,  and  set  up 
no  affirmative  defense  to  the  claim  for  board.  To  the 
fourth  defense  the  plaintiff  replied,  admitting  that  he 
used  and  occupied  the  defendant's  stable,  but  alleged 
that  it  was  used  under  an  express  agreement  that  he 
was  not  to  pay  for  smch  use.  The  defendant,  Friedman, 
first  moved  to  require  the  plaintiff  to  make  the  para- 
graph of  reply  which  set  up  the  accounting  and  settle- 
ment more  specific,  definite,  and  certain.  This  motion 
was  overruled,  and  he  then  .interposed  a  demurrer  for 
want  of  sufficient  facts.  The  demurrer  was  also  over- 
ruled. The  cause  was  tried  to  a  jury,  and  verdict  ren- 
dered for  plaintiff  for  the  sum  of  |292,  and  judgment 
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rendeped  accordingly.  The  defendant  filed  a  motion 
for  a  new  trial,  which  waa  overruled,  and  exceptions 
Bayed.    Friedman  appeals  to  this  court. 

The  first  action  of  the  trial  court  complained  of  was 
in  overruling  the  motion  to  make  the  second  .paragraph 
of  reply  more  definite  and  certain.  We  see  no  preju- 
dicial .error  in  this  ruling.  It  waa  averred  that  for  a 
l<mg  time  the  plaintiflf  was  in  the  employ  of  the  defend- 
ant, and  that  nearly  all  of  the  sums  of  money  paid  him, 
as  shown  on  defendant's  itemized  account,  were  for  ajid 
in  payment  of  his  wages;  that  a  few  of  the  items  wer<^ 
for  borrowed  money,  but  that  he  was  unable  to  state  the 
times  or  amounts  of  such  loans;  but,  at  a  time  prior  to 
the  making  of  the  account  sued  on  by  plaintiff,  that  he 
and  the  defendant  had  an  accounting  as  to  all  indebt- 
edness from  each  to  the  other,  and  fully  and  finally 
settled  and  liquidated  the  same;  and  that  there  was 
nothing  due  on  said  account  from  him  to  tbe  defendant. 
There  was  no  eiTor  in  overruling  the  motion  to  make 
more  definite  *and  certain,  nor  did  the  court  err  in  over 
ruling  the  demurrer.  The  plea  of  a  final  settlement  of 
the  matters  embraced  in  the  account  which  defendant 
pleaded  as  a  setoff  was  a  complete  defense  to  said 
account,  and,  even  if  the  plea  was  insufficient  as  an 
affirmative  defense,  it  was  sufficient  as  a  general  de- 
nial. 

The  next  contention  of  plaintiff  in  error  is  that  the 
court  erred  in  refusing  to  give  instructions  numberevl 
1,  2,  and  5  requested  by  the  defendant.  Instruction 
numbered  1  relates  to  the  issues  involved,  and  the  in- 
structions given  by  the  court  sufficiently  embrace  the 
issues  to  be  determined  by  the  jury,  and  there  was  no 
■error  in  refusing  the    one    offered    by    the   defendant. 
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Instruction  numbered  2  offered  by  the  defendant  and 
refufied  i«  as  follows: 

"The  burden  of  proof  is  on  the  defendant  to  establisn 
by  a  preponderance  of  the  evidence  the  material  alle- 
gations of  her  various  counter-claims;  that  is,  the  bur- 
den is  upon  the  defendant  to  show  by  a  prepondierance 
of  the  evidence  the  truth  of  her  allegations  in  her  sev- 
eral counter-claims  in  order  to  be  entitled  to  necover 
thereon.  But,  having  once  shown  by  a  prepondemnce 
of  the  evidence  that  she  is  entitled  to  recover  upon  her 
cause  of  action  upon  the  open  account,  then  the  burden  of 
proof  shifts,  and  she  would  be  entitled  to  recover  /so 
much  thereof  as  she  has  shown  she  is  entitled  to  by  such 
preponderance  of  evidence,  until  the  plaintiff  establishes 
by  a  preponderance  of  evidence  that  he  has  had,  as 
alleged  in  his  reply,  a  aiettlement  of  such  claim  of  the 
defendant,  or  a  part  thereof,  and  that  the  balance  then 
existing  was  paid;  and,  when  he  does  establish  by  a 
preponderance  of  the  evidence  that  he  had  such  settle- 
ment and  such  payment  has  been  made,  then  for  such 
matters  included  in  such  settlement  you  will  find  noth- 
ing due  either  party.  The  burden  is  also'  upon  the  de- 
fendant to  establish  by  a  prepKwiderance  of  the  evidence 
her  claim  for  stable  rent,  but,  when  so  established,  then 
the  burden  is  upon  the  defendant  to  show  that  he  used 
the  said  stable  room  under  an  express  agreemient  that 
there  should  be  no  compensation.  The  burden  of  proof 
of  the  claim  for  money  due  for  boarding  Max  Weisz  is 
upon  the  defendant,  and  she  must  establish  the  same  by 
a  preponderance  of  the  evidence,  but  when  she  has  so 
done  she  is  entitled  to  recover  therefor.  The  burden  of 
proving  the  plaintiff's  liability  for  balance  due  upon  the 
exchange  of  property  is  upon  the  defendant,  to  establish 
the  same  by  a  prepondieran>ce  of  evidence,  but 
when  so  established'  she  is  entitled  to  recover  so  much  as 
she  proves  is  still  due  thereon,  unless  plaintiff  proves  by 
a  preponderan«ce  of  the  evidence  that  he  has  paid  the 
same;  and,  when  defendant  has  established  by  a  prepon- 
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derance  of  evidence  the  contract  of  «ale  of  the  Pawnee 
property  as  she  alleges  it  is  to  be,  then  the  burden  of 
proof  of  any  variations  of  the  said  terms  of  said  contract 
claimed  by  plaintiff  is  upon  plaintiff." 

The  court  is  not  required  to  give  inetructiooKs  which 
need  modifications  and  qualifications  to  make  them  prop- 
erly state  the  law  as  applicable  to  the  case.  If  an  in- 
struction is  not  good  as  agd^ed,  it  is  not  error  to  refuse  it. 
(Douglass  r.  Wolf,  6  Kan.  88.) 

The  instruction  reques-ted  is  long,  verbose,  and  would 
have  been  liable  to  mislead  and  bewilder  the  jury,  and 
it  does  not  properly  state  propositions  of  law  eo  a«i  to 
be  understood  by  onie  not  skilled  in  legal  phraseology. 
It  states:  "But  having  once  shown  by  a  preponderance 
of  the  evidence  that  she  is  entitled  to  recover  upon  her 
cause  of  action  upon  the  open  account,  then  the  burden 
of  proof  shifts,  and  she  would  be  entitled  to  recover  so 
nnich  thereof  as  she  has  shown  she  is  entitled  to  by  euch 
preponderance  of  evidence  until  the  plaintiff  establishes 
by  a  preponderance  of  evidence  that  he  ha»  had,a»  alleged 
in  his  reply,  a  settlement."  This  proposition  ignores 
the  evidence  of  the  adveo^se  party  in  defense  of  the  matter 
alleged.  The  defend-ant  has  shown  by  a  preponderance 
of  evidence  that  she  is  entitled  to  recover  upon  her 
account  as  soon  as  she  has  testified  and  rested  her  case. 

If  this  instruction  is  good  law,  then  the  burden  of 
proof  shifts,  but  we  dio  not  so  understand  the  law.  The 
party  having  the  negative  of  the  proposition  alleged 
has  a  right  to  be  heard,  and  if,  on  a  consideration  of  all 
the  evidence,  the  jury  should  find  from  a  preponderance 
that  she  had  established  the  .truth  of  her  allegations, 
then  the  burden  would  rest  upon  the  plaintiff  to  estab- 
lish the  affirmative  allegations  of  his  reply  which  are 
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pleaded  in  avoidance  of  such  facts.  The  proposition 
contained  in  said  tendered  instruction  in  reference  to  the 
demand  for  purchase  price  of  the  real  estate  is  open  to 
a  more  serious  objection.  The  court  is  here  requested 
to  tell  the  jury  that  the  defendant  "is  entitled  to  recover 
so  much  as  she  proves  is  still  due  thereon,  unices  plain- 
tiff proves  by  a  preponderance  of  thfe  evidence  that 
he  haa  paid  the  same."  The  jury  might  well  find  on 
her  own  testimony  that  she  has  proven  the  amount  still 
due  thereon,  thus  entirely  ignoring  any  testimony  that 
the  plaintiff  might  have  to  contradict  her  or  her  wit- 
neseea  The  amount  due  her,  if  anything,  was  to  be 
determined  from  all  the  evidence  on  that  issue,  and  the 
amount  proved  by  her  might  be  mat^ially  diffenent  from 
the  amount  proved  by  the  evidence.  The  cause  was 
not  to  be  determined  on  her  proof,  but  on  the  proof 
as  an  entirety.  And  there  was  no  burdien  resting  on 
the  plaintiff  to  establish  his  allegations  in  avoidance 
until  the  preponderance  of  the  evidence  established  the 
allegations  of  her  pleading.  There  are  other  proposi- 
ti(ms  in  the  instruction  subject  to  similar  objections. 
Propositions  of  law  embraced  in  an  instruction  should 
be  clear,  concise,  in  plain  language,  and  applicable  to  the 
issues  and  evidence,  and  wherever  they  have  a  tendency 
to  mislead,  although  containing  correct  propositions  of 
law,  should  not  be  given. 

In  the  case  of  Koenig  v.  Katz,  37  Wia.  153,  the  supreme 
court  of  Wisconsin  said:  "Among  other  things  the  court 
instructed  the  jury  that,  if  they  were  satisfied  that  no 
payments  had  been  made  by  the  defendant  to  the  deceased 
for  the  property  in  question,  then  it  was  their  duty  to 
find  its  value  as  proven  by  the  plaintiff.  There  was 
conflicting  testimony  as  to  the  value  and  amount  of  prop- 
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erty,  and  it  is  insisted  tliat  this  charge  was  equivalent  to 
a  direction  that  the  jury  should  ascertain  such  amount 
and  value  from  the  evidence  of  the  plaintiff's  own  witnes- 
ses, without  regard  to  the  evidence  oflfered  by  the  defend- 
ant bearing  upon  the  same  questions.  Manifestly  it  was 
the  duty  of  the  jury  to  consider  all  the  evidence  in 
determining  the  value  and  amount  of  property,  and  not 
that  oflfered  by  the  plaintiff  alone.  Doubtless  the  court  in- 
tended so  to  charge,  but  wae  not  happy  in  the  choice 
of  words  to  express  the  idea.  This  error  in  the  charge 
would  be  fatal,  therefore,  wene  it  not  cured  by  a  sub 
sequent  direction  by  the  court" 

The  instruction  under  consideration  is  still  subject 
to  another  objection.  The  defendant  set  up  that  flhie  had 
conveyed  to  the  plaintiff  a  lot  in  Pawnee  for  the  agreed 
price  of  |600,  and  that  there  wias  a  balance  due  of 
$62.50.  To  this  thje  plaintiff  replied  that  the  considera- 
tion was  not  |600,  but  certain  property  and  a  small  sum 
of  money,  and  that  the  property  had  been  delivered,  and 
the  money  paid.  This  amounted  to  a  denial  of  the  facts 
alleged  by  defendant,  and  did  not  set  up  any  aflfirma- 
tive  defense  to  her  said  cause  of  action.  On  this  issue 
the  burden  would  not  shift  at  any  stage  of  the  pro- 
ceedings. If  the  burden  of  proof  had  been  placed'  on 
the  plaintiff,  he  would  have  been  required  to  establish 
the  falsity  of  her  allegations  by  a  preponderance  of  th  r 
evidence.  The  law  recognizes  no  such  rule.  (Homire  v, 
Rodgers  [Iowa]  37  N.  W.  972.)  There  was  no  error  in 
refusing  the  tendered  instruction  numbered  2. 

Objection  is  made  to  the  instructions  given  by  the 
count  The  instructions  given  are  applicable  to  the 
issues  and  facts,  and  embrace  correct  propositions  of  law. 
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Tbey  are  not  so  full  in  some  particulars  as  miglit  have 
been  desirable,  but,  on  the  whole,  we  think  they  correctly 
stalted  the  law  as  applicable  to  the  case,  and  no  error 
was  committed  in  giving  them. 

There  are  some  other  alleged  errors  presented  by 
plaintiff  in  error,  but  they  relate  to  the  rulings  of  the 
-court  on  the  admission  or  exclusion  of  evidence.  Counsel 
for  plaintiff  in  error,  in  their  brief,  use  this  language: 
"The  plaintiff  in  error  only  desires  to  call  the  atention 
of  the  court  to  one  of  the  reasons  stated  in  the  motion 
for  new  trial,  aside  from  the  matters  heretofore  pre- 
sented under  the  various  assignments  of  error;  and  that 
is  irregularity  in  the  proceedings  of  the  court,  and  abuse 
of  discretion  by  the  court,  by  which  defend'ant  was 
prevented  from  having  a  fair  trial,  and  this  irregularity 
and  abuse  of  discretion  was  as  to  the  admission  of 
evidence."  The  rule  is  well  settled  that  the  rulings  of 
the  trial  court  on  the  admision  or  exclusion  of  evidence 
cannot  be  presented  under  an  assignment  alleging 
^'irregularity  in  the  proceedings  of  the  court,  and  abuse 
of  discretion  by  the  court,  by  which  defendant  was  pre 
vented  from  having  a  fair  and  impartial  trial."  (14  Enc. 
PL  &  Prac.  p.  719.) 

There  are  other  errors  assigned  in  the  motion  for 
new  trial,  and  also  in  the  petition  in  error,  but  they 
are  not  presented  or  argued  in  the  brief  of  plaintiff  in 
error,  and  they  will  be  treated  as  abandoned,  and  the 
court  will  refuse  to  consider  them.  (Provins  v.  Lovi, 
6  Okla.  94,  50  Pac.  81;  Jay  v.  Zeisness,  6  Okla,  591,  52 
Pac.  928.) 

The  errors  complained  of  are  not  sufficient  to  warrant 
a  reversal  of  the  judgment    The  judgment  of  the  pco- 
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bate  court  of  Pawnee  county  is  affirmed,  at  costs  of 
plaintiff  in  error. 
All  of  the  Justices  concurring. 


George  Boston  v.  Hewitt  &  Dugger. 

(Filed  Aug.   25,   1899.) 

1  Contract— Evidence— Verdict.  In  this  case,  which  Involved  dlvergr- 
ent  statements  of  an  oral  contract  for  the  boring:  of  a  well,  testi- 
mony having  been  adduced  to  support  the  contention  of  the 
plaintiffs  and  the  defendant,  and  the  jury  haying:  found  for  the 
plaintiffs,  the  whole  case  has  been  examined;  and  adequate  testi- 
mony having  been  adduced  to  support  the  contention  of  the 
plaintiffs,  and  no  error  found  in  the  instructions,  the  verdict  will 
not  be  disturbed. 

2.  Expert  TsBTiuoNY—AdmisHhle,  The  defendant,  after  the  boring: 
of  the  well,  having:  insisted  upon  having  the  space  outside  the 
pump  pipe  filled  with  pounded  stone  and  g:ravel,  the  testimony  of 
experienced  well  digrgers  was  offered  by  the  plaintiffs  to  show 
that  such  filling:  would  have  the  effect  to  stop  the  flow  of  water. 
This  is  admissible  £is  expert  testimony,  since  it  was  of  such  a 
character  as  that  it  could  only  be  known  to  a  class  of  persons 
especially  conversant  with,  and  experienced  in,  the  particular 
business  here  In  issue. 
(Syllabus  by  the  Court.)      * 

Error  front  the  District  Court  of  Cleveland  County;  before 
B.  F.  Burwell,  District  Judge. 

C.  L.  Botsford  and  B.  F.  Williams,  Jr.,  for  plaintiff  in 
error 

TT.  J,  Jackson,  for  defendant  in  error. 

Action  by  Hewitt  &  Dugger  against  George  Boston. 
Judgment  for  plaintiffs.    Defendant  appeals.    Affirmed. 

-26 
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The  action  was  brought  by  Hewitt  &  Dugger  to  re- 
cover the  contract  price  for  boring  a  well,  who  averred 
that  they  had  drilled  a  well  on  defendajit's  (Boston's)  farm 
to  the  depth  of  224  feet,  f<H'  which  the  defendant  had 
a^eed  to  pay  30  cents  per  foot  for  the  first  100  feet,, 
and  40  cents  per  foot  for  the  remainder  of  the  depth; 
that  an  accounting  was  had,  and  the  »una  of  |71.30  found 
to  be  due,  which  the  defendant  refused  to  pay.  No  an- 
swer was  filed  by  the  defendant.  After  trial  and  verdict 
by  a  jury,  and  judgment  for  the  plaintiffs,  the  defendant 
appealed  to  the  district  court,  and  the  case  there  met 
with  a  sinailar  result.  The  defense  sought  to  show  that 
the  plaintiffs  had  agreed  to  get  the  defendctnt  sufficient 
water  for  a  stock  well  on  his  place. 

Opinion  of  the  court  by 

McAtee,  J.:  There  was  no  written  contract  between 
the  parties.  It  was  testified  to  on  the  trial  by  one  of  the 
plaintiffs,  Hewitt,  that  he  made  a  contract  with  Boston 
to  dig  a  well  for  him.  "He  told  me  he  wawted  a  stock 
well,  and  he  said  it  would  take  about  214  feet,  or  in  the 
neighborhood  of  it,  to  get  water.  He  said  there  was  a 
well  on  one  side  of  216  feet  deep,  and  one  the  other  way^ 
212  feet  deep,  and  he  said  he  was  about  half  way  between 
the  two,  and  that  214  feet  or  right  in  the  neighborhood 
of  it,  would  get  water.  He  said  he  didn't  want  to  fail  to 
get  water.  I  said,  'Well,  Mr.  Boston,  if  the 
^mter  is  there,  we  will  get  it.  I  will  put  a  hole  to  it.^ 
We  agreed  on  the  price;  •  •  30  cents  for  the  first 
100  feet,  and  40  cents  for  the  next;  *  *  and  we  went 
up  and  dug  the  well."  And  the  contract  was  that  the 
well  was  to  be  214  feet,  or  in  the  immediate  neighbor- 
hood of  it,  and  that  "he  (Boston)  said  he  didn't  know  that 
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it  was  exactly  that;"  that  the  jrfaintiflta  dug  the  214  feet, 
an<d  10  feet  further;  that,  when  they  had  gotten  down  to 
219  feet,  the  def^dant  said  to  the  plaintiffs,  ^1  believe  I 
have  made  a  mistake  myself  in  trying  this  ground 
longer;  I  wish  yoti  could  come  ba-ck,  and  put  it  down  to 
the  len^h  of  my  pump  pipe,  as  I  have  no  tools  to  cut  it 
off  wi±h.^'  The  testimony  showed  that,  While  the  plain- 
tiflfs  were  digging  the  well,  Boston  had  provided  a  pump 
pipe  224  feet  in  length,  and  ha^  it  ready  at  that  time  to 
insert  in  the  well,  and  that  when  it  was  inserted  Boston 
said  that  he  wished  it  put  in  so  that  2  feet  of  it  might 
stick  out,  which  was  done.  When  the  well  was  fin- 
ished, and  the  pump  pipe  inserted,  at  Boston's  request 
the  plaintiffs  put  a  lot  of  small  rocks  and  broken  up 
gravel  into  the  well  around  the  pipe,  without  a  sand 
pipe  on  it,  against  the  advice  of  the  plaintiffs,  who  told 
him  (Boston)  that  this  depowt  would  never  let  the  water 
penetrate  through  it.  Evidence  was  produced  of  wit- 
nesses experienced  in  boring  wells,  who  testified  that 
swrh  filling  was  calculated  to  suppress  the  fiow  of 
water,,  and  that,  if  not  remedied,  it  would  eventually 
etop  the  flow  entirely.  After  the  work  was  finished^ 
and  the  pump  placed  in  the  well,  the  defendant  refused 
to  pay  the  plaintiffs  for  their  labor,  ajid  insisted  that 
the  contract  made  between  them  was  for  a  "stock"  well,. 
by  which  he  meant  practically  an  inexhaustible  supply 
of  water,  whereas  the  supply  of  the  well  in  question 
was  but  twelve  or  fifteen  barrels  per  day,  and  that  the 
true,  plain  and  natural  intent  of  the  terms  of  the  contract 
was  that  the  supply  was  to  be  inexhaustible  for  the  pur- 
poses mentioned.  Evidence  was  given  to  controvert 
these  statements,  and  the  case  was  submitted    to    the 
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Jury  upan  instmotions  Vhich  were  adequate  to  the  pro- 
tection of  the  interests  of  both  the  plaintiffs  and  de- 
fendanit.  The  jury  were  specially  in«tru€ted,  in  behalf 
of  the  defendant,  that  if  the  plaintiffs  agreed  to  drill 
for  the  defendant  a  well  which  should  furnish  a  sufficient 
Qjnount  of  water  for  his  stock  and  that  they  wiere  to 
receive  no  oompemsation  unless  tihey  did  so  furnish  a 
sufficient  amount  of  water  for  that  purpose,  and  if  they 
failed  to  sink  the  well  to  such  a  depth  as  would  furnish 
such  a  sufficient  amount  of  water  for  the  defendant's 
stock,  they  were  not  entitled  to  recover.  Upon  the 
whole  case  and  the  inertiructions  so  given  the  jury  found 
for  the  plaintiffs. 

There  was  adequate  testimony  ux)on  all  the  points  in 
the  case  upon  which  the  jury  were  justified  in  making 
this  finding,  if  they  believed  the  plaintiff's  evidence 
rather  than  that  of  the  defendant,  and  the  verdict  will 
not  be  disturbed.  We  have  examined  the  testimony,  and 
we  think  that  the  jury  were  justified  in  coming  to  that 
conclusion. 

The  testimony  of  Hewitt,  Fisher,  and  Teeters  was  in- 
trodu-ced  on  behalf  of  the  plaintiffs  below,  who  testified, 
as  pereons  experienced  in  well  digging,  touching  the 
effect  upon  the  fiow  of  water  of  filling  up  the  well,  after 
the  insertion  of  the  pump  pipe,  with  pounded  stone  and 
gravel.  Their  testimony  was  to  the  effect  that  it  reduced 
the  flow  of  water  and  would  eventually  tend  to  stop  it 
altogether.  Their  testimony  was  objected-  to,  upon  the 
ground  that  it  was  expert  testimony,  and  not  admissi- 
ble, since  such  testimony  is  only  admitted  where  facts 
to  be  shown  are  of  such  a  character  as  not  to  have  come 
within    the    knowledge,    observation^    and  judgment  of 
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ordiiiadry  men.  We  think  the  contention  cannot  be  bus- 
tidnped,  ain^e  the  facts  testified  to  are  evidently  those 
which  can  be  known  only  to  a  class  Off  persons  especially 
conyersant  with,  and  experienced  in,  the  particular  bu»i- 
nesB  here  in  question.  There  were  other  circumstan-ces 
touching  the  matter,  and  involved  in  the  interrogatories 
IM*oposed  to  these  witnesses,  and  which  could  only  be 
i^sponded  to  intelligently  by  the  class  of  persons  havinf^ 
the  especial  and  expert  knowledge  relating  to  the  sub- 
ject matter  of  the  bwing  of  wells,  and  we  think  the  testi- 
mony was  properly  admitted. 

Objection  is  made  to  the  instructions  given  by  the 
court  to  the  jury  in  the  canse.  We  think  they  were  full, 
and  stated  the  law  in  the  case,  and  that  there  is  no 
ground  for  complaint,  and  that,  upon  all  the  evidence 
and  the  in0tructions,  the  jury  found  correctly  in  behalf 
at  the  plain-tiflPs,  and  that  there  is  no  reversible  error  in 
the  cause.  The  judgment  of  the  court  below  will  be 
affiirmed. 

Burwell,  J.,  having  presided  in  the  court  below,  ndt 
wofttiiDtg;  all  of  the  other  Justices  concurring.  ^ 
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Board  op  Commissioners  of  Roger  Mills  County  v. 
Sat  Rowden. 

(Piled   Aug.   25,    1899.) 

Municipal.  Indbbtbdness  ~  ^Teio  CounHes  ^  Issue  of  Warranis.  A 
newly>organlzed  county  in  this  Territory  has  the  power  to  create 
a  valid  indebtedness,  and  issue  warrants  as  an  evidence  thereof, 
prior  to  the  making  and  completion  of  an  assessment  for  the  pur- 
poses of  territorial  and  county  taxation,  to  meet  the  ordinary 
expenses  which  are  necessai^  to  carry  on  and  conduct  the  func- 
tions of  county  government:  and  the  incurring:  of  such  indebted- 
ness is  not  In  contravention  of  section  4  of  the  act  of  congress 
approved  July  80,  1886,  which  prescribes,  among  other  things,  that 
no  county  shall  ever  become  indebted  in  excess  of  4  per  centum 
of  the  value  of  the  taxable  property  therein,  to  be  ascertained 
by  the  last  assessment  for  territorial ^ahd  county  taxes  previous 
to  the  incurring  of  such  Indebtedness.  (Burford,  C.  J.  dissenting.) 
(Syllabus  by  the  Court.) 

EiTor  from  the  District  Court  of  Roger  MUls  County;  be- 
fore John  C.  Tarsney,  District  Judge, 

John  F.  Stone,  for  plaintiff  in  error. 
TF.  A.  Maurer,  for  defendant  in  error; 

Action  by  Sat  Rowden  against  the  board  of  commis- 
sioners of  Roger  Mills  county.  Judgment  for  plaintiff. 
Defendant  brings  error.    Affirmed. 

Opinion  of  the  court  by 

Hainer,  J.:  Thfs  wa«  an  action  brought  in  the  dist- 
rict court  of  Roger  Mills  county  on  July  12,  1897,  by  Sat 
Rowden,  defendant  in  error,  against  the  board  of  com- 
miasooners  of  Roger  Mills  county,  plaintiff  in  error,  to 
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recover  the  sum  of  |229.73,  with  interest  thereon,  upon 
two  eouwty  warrants  issued  to  the  defendant  in  error 
for  services  rendered  aa  county  tpeasurer  of  said  county. 
The  plaintiff  in  error  sought  to  defeat  the  payment  of 
the  warrants,  on  the  ground  that,  at  the  time  the  serv- 
ices were  rendered  and  the  warrants  issued,  the  county 
had  no  power  to  incur  any  indebtedness,  for  the  reason 
that  no  assessment  had  been  made  in  Roger  Mills  county 
for  the  purposes  of  Territorial  and  county  taxation,  and 
henee  that  the  indebtedness  thus  created  was  in  viola- 
tion of  section  4  of  the  act  of  congress  approved  July  30, 
18S6,  limiting  the  indiebtedness  of  the  various  municipali- 
ties in  territories  to  4  per  cent  of  the  assessed  valuation 
of  the  taxable  property  therein,  as  ascertained  by  the  last 
assesisment  for  territorial  and  county  taxes  previous  to 
the  incurring  of  such  indebtedness. 

The  case  was  tried  by  the  court  upon  a  written  stip- 
ulation. It  was  agreed  in  the  stipulation  that  the  first 
annual  assessment  of  taxable  property  in  said  county 
was  completed  July  26,  1893,  and  that  the  warrants  siied 
upon  were  issued  prior  to  said  date.  It  was  further 
agreed  in  said  stipulation  '*that,  when  said  warrants 
were  issued  and  when  the  services  were  rendered  in 
settlement  of  which  such  warrants  were  issued,  the  said 
eounty  was  not  indebted  in  an  amount  equal  to  4  per 
cent,  of  the  assessment  completed  on  July  26,  1893." 
Upon  this  stipulation,  the  district  court  rendered  judg- 
ment in  favor  of  the  defendant  in  error,  the  plaintiff  in 
the  court  below,  in  ths  sum  of  |229.61.  From  tihis  judg- 
ment tihe  county  brings  the  case  here  on  appeal. 

This  case  comes  clearly  within  the  principle  announced 
in  the  case  of  Board  of  ComWs  of  Roger  Mills  Co.  v.  HaU 
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lAthographing  Co.,  this  volume,  p.  378,  58  Pac.  620,  and 
upon  tbat  authority,  it  must  be  held  that  the  warrants 
euecl  upon  are  valid  and  binding  obligations  upon  the 
county.  We  therefore  hold  that  a  newly-organized 
county  in  this  Territory  has  the  power  to  create  a  valid 
indebtedness,  and  issue  warrants  as  an  evidence  thereof, 
prior  to  the  making  and  completion  of  an  assessment  for 
tfhe  purposes  of  territorial  and  county  taxation,  to  meet 
the  ordinary  expenses  which  are  necessary  to  carry 
on  and  conduct  the  necessary  functions  of 
county  government;  and  the  incurring  of  such  in- 
debtedness is  not  in  contravention  of  section  4, 
of  the  act  of  congress  approved  tfuly  30,  1880, 
which  prescribes,  among  other  things,  that  no  county 
shall  ever  become  indebted  in  excess  of  4  per  centum  of 
the  value  of  the  taxable  property  therein,to  be  ascertained 
by  the  last  assessment  for  territorial  and  county  taxes 
previous  to  the  incurring  of  such  indebtedness.  The 
judgment  of  the  district  court  is  therefore  affirmed. 

Burwell,  J.,  not  sitting;     McAtee,  J.,    and  Irwin,  J.^ 
concurring;  Bu<rford,  C.  J.,  dissenting. 
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Board  of  Commissioners  of  Roger  Mills  County  v. 
Nicholas  Sauer  et  al. 

(Filed  Aug.    26,   1899.) 

1.  New  CovNTiKB—Indebtcdnesa— Power  to  Create.  A  newly-orgranlzed 
county  In  this  Territory  has  the  power  to  create  a  valid  Indebted- 
ness prior  to  the  making  of  an  assessment  for  territorial  and 
county  taxation,  and  Issue  warrants  as  an  evidence  thereof,  for 
a  lawful  purpose,  and  to  meet  the  ordinary  and  necessary  expenses 
of  carrrylng  on  and  conducting  the  affairs  of  county  government. 
{Board  v.  Rotcden,  followed.) 

2.  MukicipaIj  Indbbtednebs  —  Action  Upon  County  Warrants  —  Defense 
Where  a  county  sets  up  as  a  defense,  to  an  action  upon  county 
warrants,  that  at  the  time  the  indebtedness  was  Incurred,  and  the 
warrants  Issued  In  settlement  thereof,  no  assessment  had  been 
made  of  the  taxable  property  within  the  county  for  the  purposes 
of  territorial  and  county  taxation,  and  therefore  said  warrants 
were  absolutely  void  for  having  created  an  Indebtedness  In  viola- 
tion of  the  act  of  congress  of  July  80,  1886.  which  prescribes,  among 
other  things,  that  no  county  shall  ever  become  Indebted  In  excess 
of  4  per  centum  of  the  value  of  the  taxable  property  therein,  to 
be  ascertained  by  the  last  assessment  for  territorial  and  county 
taxes  previous  to  the  incurring  of  such  indebtedness,  held,  that 
such  answer  falls  to  state  facts  sufficient  to  constitute  a  valid 
defense,  and  a  demurrer  thereto  was  properly  sustained.  (Burford, 
C.  J.,  dissenting.) 

(Syllabus  by  the  Court.) 


Error  from  the  District  Court  of  Roger  Mills  County;  le- 
fore  John  C,  Tarsney,  District  Judge. 

John  F.  Stone,  for  plaintiff  in  error. 
E.  M.  Bamfordy  for  defendant  in  error. 

Action  by  Nicholas  Saner  and  William  Saner  against 
the  board  of  connty  commisioners  of  Roger  Mills  conntj,. 
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Judgment  for  plaintiffs,   and   defendant  ^brings   «Tor. 
Affirmed. 

Opinion  of  the  court  by 

Hainbr,  J.:  This  wafi  an  action  brought  in  the  dist- 
rict court  of  Roger  Mills  county  by  the  defendants  in 
error  against  the  plaintiff  in  error,  to  recover  the  sum 
of  f359.71  with  interest  thereon,  upon  four  county  war- 
rants, isued  by  said  county,  and  subsequently  purchased 
by  the  defendctnts  in  error,  who  are  the  owners  and  hold- 
ers thereof.  The  defendant  in  its  answer  set  up  as  a 
defense  that  the  county  had  no  power  to  create  a  debt, 
for  the  reason  that  the  first  annual  assessment  of  said 
county  was  made  and  completed  on  July  26,  1893,  and 
that  the  indebtedness  was  incurred,  and  the  warrants 
issued  in  settlement  thereof,  prior  to  the  said  first 
assessment,  and  therefore  that  said  warrants  were  abso- 
lutely void,  for  having  created  an  indebtednes  in  viola- 
tion of  the  act  of  congress  of  July  30,  1886,  which  pre- 
scribes, among  otlier  things,  that  no  county  shall  ever  be- 
come indebted  in  excess  of  4  per  centum  of  the  value 
of  the  taxable  property  therein,  to  be  ascertained  by 
the  last  assessment  for  territorial  and  county  taxes 
previous  to  the  incurring  of  such  indebtedness. 

To  thi-s  answer  the  plaintiffs  demurred,  upon  the 
ground  that  said  answer  failed  to  state  facts  sufficient 
to  constitute  a  defense  to  said  action.  The  court  sus- 
tained the  demurrer  to  the  answer;  to  which  ruling  of 
the  court  the  defendant  duly  excepted,  and  declined  to 
plead  further.  Thereupon  the  court  rendered  judgment 
in  favor  of  the  plaintiffs,  and  against  the  defendants, 
for  the  sum  of  |454.64,  and  costs  of  the  action;  to  which 
ruling  and  judgment  of  the  court  the  defendant  duly 
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excepted,  and  brings  the  case  here  on  a  case-made,  to  be 
reviewed  by  this  court 

We  think  the  demurrer  was  properly  sustained.  The 
only  defense  to  the  action  was  tha»t  the  county  had  no 
power  to  incur  any  inde'btedness,  for  the  reason  that  n«o 
assessment  had  been  made  prior  to  the  incurring  of  such 
indebtedness.  This  is  untenable.  The  case  comes  clearly 
within  the  rule  laid  down  in  the  case  of  Board  v.  Ratoden^ 
this  volume  p.  406,  58  Pac.  624,  where  this  court  held  that 
a,  newly-organized  county  in  this  Territory  has  the  power 
to  create  a  valid  indebtedness,  and  issue  warrants  as  an 
evidence  thereof,  prior  to  tlie  making  and  completion  of 
an  assessment  for  the  purposes  of  territorial  and  county 
taxation,  to  meet  the  ordinary  expenses  which  are  nec- 
-essary  to  carry  on  and  conduct  the  functions  of  oounfty 
government;  and  the  incurring  of  such  an  indebtedness 
is  not  in  contravention  of  secti<m  4  of  the  act  of  congress 
approved  Jnly  30,  1886,  which  prescribes,  among  other 
things,  that  no  county  shall  ever  become  indebted  in  ex- 
cess of  4  per  centum  of  the  value  of  the  taxable  property 
therein,  to  be  ascertained  by  the  last  asseemnent  for 
territorial  and  county  taxes  previous  to  the  incurring 
of  such  indebtedness.  The  judgment  of  the  district 
court  is  therefore  affirmed. 

Burwell,  J.,  nott  sitting;  Mo  A  tee,  J.,  and  Irwin,  J., 
concurring;  Burford,  C.  J.,  dissenting. 
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Town  op  Norman  v.  M.  J.  Ince. 

(Filed  AuR.  26.  1899.) 

1.  MuNiciPAii  Con-PORATIONB -^  Damages  —  JAabiHtp.  A  municipal  cor- 
poration Is  not  impliedly  liable  for  the  incidental  Injuries  to  prop- 
erty, resutlnff  from  the  exercise  of  Its  leerislatlve  powers,  by 
reason  of  the  erection  and  maintenance  of  public  Improvements., 
where  the  premises  are  in  no  manner  Invaded;  yet  such  a  cor- 
poration is  responsible  for  the  direct  injuries  to  private  property, 
caused  by  a  corporate  act  in  the  nature  of  a  trespass  or  nuisance. 

2.  &Aun— Injuries  to  Private  Property.  A  municipal  corporation,  in  the 
exercise  of  its  corporate  powers  to  construct  and  maintain 
public  works,  has  no  power  to  collect  water  by  artificial  means, 
and  discharge  it,  or  permit  It  to  discharge  or  overflow,  upon  the 
premises  or  an  adjacent  freeholder,  so  as  to  Interfere  with  his 
posesslon.  Hence,  for  a  municipal  corporation  to  collect  water 
by  artificial  means,  such  as  a  water  standpipe,  and  conduct  it  in 
such  a  careless  and  nef?ligent  manner  as  to  allow  it  to  overflow 
and  flood  the  premises  of  an  adjacent  property  owner,  is  such  an 
invasion  of  private  property  as  to  constitute  an  appropriation  of 
it  to  public  use,  and  the  principle  exempting  municipal  corpor- 
ations from  liability  arising  from  damages  occasioned  by  the 
exercise  of  their  discretionary  powers  in  the  construction  and 
maintenance  of  public  works  does  not  apply,  and  the  corporation 
is  liable  for  damages  resulting  therefrom. 

3.  jyxUAQKa— Measures  of.  in  an  action  to  recover  for  an  injury  to- 
property,  arising  from  the  carelessness  and  negligence  of  the 
corporate  authorities  in  permitting  a  water  standpipe  to  continu- 
ously overflow  upon  the  premises  of  an  adjacent  property  owner^ 
the  measure  of  damages  is  the  loss  actually  sustained,  and  in 
case  of  a  permanent  injury  to  the  property  the  true  measure  of 
damages  is  the  difference  between  the  value  of  the  property 
immediately  prior  to  the  location  and  construction  of  such 
improvement  and  its  diminished  value  immediately  thereafter. 

(Syllabus  by  the  Court.^ 

Error  from  the  Probate  Court  of  Cleveland  County;  before 
J.  B.  WilkinSy  Probate  Judge. 

B.  F.  Wolf  and  E.  E.  Hennessy,  tor  plaintiff  in  error. 
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Williams  d  Newell,  for  defendant  in  error. 

Action  by  M.  J.  Ince  against  the  town  of  Norman. 
There  was  a  judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

Opinion  of  the  court  by 

Haixer,  J.:  This  wa»  an  action  brought  in  the  pro- 
bate court  of  Cleveland  county  by  M.  J.  Ince,  defendant 
in  error,  against  the  town  of  Norman,  plain^tiff  in  error, 
to  recover  damages  arising  by  reason  of  the  construction 
and  operation  of  a  water  standpipe  adjacent  to  plaintiff's 
premises.  The  plaintiff's  petition  alleged  that  she  is  the 
owner  of  lots  8  and  4,  in  block  54,  in  the  town  of  Norman; 
that  on  the  5th  day  of  July,  1894,  the  defendant  cor|>ora- 
tion  erected  a  water  standpipe  of  the  heighth  of  100  feet 
and  of  the  diameter  of  12  feet  in  close  proximity  to 
plaintiff's  premises;  that  said  standpipe  was  so  care- 
lessly and  negligently  constructed  by  the  defendant  that 
from  the  day  of  its  erection  to  the  time  of  the  bringing 
of  this  action  it  has  overflowed  and  discharged  water  on 
the  i>laintiff's  premises;  that  by  j-eason  of  said  overflow 
tmd  discharge  of  said  water  the  plaintiff^s  premises  have 
become  worthless,  and,  as  a  consequence  thereof,  the 
plaintiff  has  sustained  damages  in  the  sum  of  |150..  The 
demurrer  to  the  petition  having  been  overruled,  the  de- 
fendant ans^'ered  by  pleading  a  general  denial.  The 
<?a8e  was  tried  by  a  jury,  and  a  verdict  was 
returned  in  favor  of  the  plaintiff,  assessing 
the  amount  of  her  dam-ages  at  |50.  The 
defendant  moved  for  judgment  on  the  special  find- 
ings of  fact,  for  the  reason  that  they  were  inconsistent 
with  the  general  verdict,  which  was  overruled  by  the 
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court,  and  judgment  was  thereupon  entered  in  favor  of 
the  plaintiff  for  |50,  in  accordan<;e  with  the  verdict  of  the 
jury.  From  this  judgment  the  defendant  brings  the  case 
here  on  appectl. 

The  questions  raised  bj  the  plaintiff  in  error  may  be 
considered  under  two  general  assignments  of  error:  (1) 
That  the  petition  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action ;  and  (2)  that  the  court  committed 
error  in  overruling  defendant's  motion  for  judgment  on 
the  special  findings  of  fact.  The  plaintiff  in  error  con- 
tends that,  before  the  defendant  in  error  can  recover 
damages,  it  is  incumbent  on  her  to  show  that  the  stand- 
pipe  was  so  carelessly  and  negligently  constructed  that 
it  constituted  a  nuisan-ce,  or  that  it  was  so  carelessly  and 
negligently  constructed  that  it  is  unsafe,  and  renders 
the  occupancy  of  the  premises  dangerous.  In  support 
of  this  proposition,  counsel  for  plaintiff  In  error  says: 
*'A  municipal  corporation,  acting  under  the  authority 
of  its  charter  or  general  statute,  cannot  be  subjected 
to  a  liability  for  damages  arising  from  the  exercise  by  it 
of  the  authority  conferred,  so  long  as  the  authority  is 
properly  exercised,  and  not  exceeded,  unless  the  statute 
or  fundamental  law  expressly  gives  a  right  to  such  dam- 
ages." (15  Am.  &  Eng.  Enc.  Law,  p.  1153,  and  cases 
cited.) 

We  do  not  think  the  rale  laid  down  in  support  of  tht* 
contention  of  the  plaintiff  in  error  is  applicable  to  the 
case  under  consideration.  It  is  true  that  it  is  a  well- 
established  rule  that  a  municipal  corporation  is  not  im* 
pliedly  liable  for  the  incidental  injuries  to  property,  re» 
suiting  from  the  exercise  of  its  legislative  powers,  by 
reason  of  the  erection  and  maintenance  of  public  im* 
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provementB,  where  the  premises  are  in  no  manner  in- 
vaded; yet  such  a  corporation  is  responsible  for  the 
direct  injuries  to  private  property  caused  by  a  corporate 
Bct  in  the  nature  of  a  trespass  or  nuisance,  and  therefore 
a  municipal  corporation  has  been  held  liable  for  an  injury 
to  the  premises  of  the  plaintiff  by  flooding  it  with  water, 
not  only  where  such  injury  is  caused  by  neglect  to  keep 
a  sewer  in  repair,  but  as  well  where  it  is  the  negligent  or 
necessary  result  of  the  constructing  of  a  sewer.  (2  Dili. 
Mun.  Corp.,  sec.  1045,  and  numerous  authorities  cited  in 
notes.) 

In  Nerins  v.  City  of  Peoria,  41  111.  502,  it  is  held  that 
a  city  has  no  right  to  take  private  property  without 
compensation,  and  no  right  to  use  its  own  property  to 
the  injury  of  another's  property,  in  a  manner  that  would 
render  a  private  individual  responsible  in  damages, 
without  being  responsible  itself.  And  if  the  public  in- 
terest requires  that  the  premises  of  an  individual  shall 
be  rendered  unfit  for  occupancy,  it  may  be  done,  but  the 
public  should  pay  for  it  to  the  extent  that  it  deprives 
the  owner  of  its  legitimate  use.  .Hence,  where  a  city, 
in  raising  the  grade  of  a  street,  turns  a  stream  of  mud 
and  sand  upon  the  premises  occupied  as  a  water  cure, 
and  an  offensive  and  unwholesome  pond  is  created  in  the 
immediate  neighborhood,  whereby  the  premises  are  rend- 
ered unhealthy,  and  unfit  for  the  business  for  which  they 
had  previously  been  used,  an  action  lies  against  the  city 
for  the  injury. 

In  the  case  of  Citi/  of  Aurora  v.  Reed,  57  111.  29,  it  was 
held  that  where  a  city,  through  its  proper  officer,  fixes 
the  grade  of  a  street,  or  the  property  owners  improve  the 
street  under  the  direction  of  the  officer,  and  the  improve- 
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ment  of  the  street  i»  so  made  that  the  water  from  the 
rains  and  melting  snow  runs  to  and  discharges  itself 
over  a  lot  owned  by  an  individual,  the  city  is  liable  for 
damages.  The  city  has  no  right  to  turn  surface  water 
on  private  property,  nor  does  it  change  the  principle  that 
the  street  was  improved  before  the  lot  was.  And  it  was 
further  held  in  this  case  that  it  is  no  defense  to  snow 
that  plaintiff  might  have  dug  ditch^  that  would  have 
protected  his  property.  He  was  under  no  legal  obli- 
gation to  do  so,  and  the  city  was.  It  was  the  duty  of 
the  city  to  provide  proper  sewerage  to  carry  off  such 
water.  It  is  armed  with  ample  power  to  provide  proper 
means  therefor.  If  necessary,  it  could  condemn  ground 
for  the  construction  of  sewers,  or  use  the  streets  therefor 
as  far  as  practicable. 

In  Elliott  t\  Oil  City,  129  Pa.  St.  570, 18  Atl.  553,  it  was 
held  that  a  municipal  corporation  was  liabte  for  damages 
resulting  from  the  flow  of  water  across  the  plaintiff's 
premises  through  a  drain  placed  across  an  adjoining 
street,  whereby  the  flow  of  water  over  such  premises  was 
largely  increased,  thua  causing  the  damages. 

In  Field  V.  Inhabitants  of  West  Orange  Tp.  86  N.  J. 
Eq.  118,  37  N.  J.  Eq.  600,  where  a  town,  in  making  street 
Improvements,  caused  the  surface  water  to  be  collected, 
and  turned  into  gutters  or  drains,  and  led 
to  a  point  where  the  earth  was  low  or 
marshy,  and  then  discharged  it  on  private  prop 
erty,  so  that  a  ditch  constructed  by  the  owner  of  the 
land  adjoining  such  marsh  was  rendered  inadequate  to 
drain  his  land,  and  he  was  damaged  by  the  accumulation 
of  water  thereon,  it  was  held  liable  for  damages  as  a 
consequence  thereof. 
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In  Soule  V.  City  of  Passaic^  47  N.  J.  Eq.  28,  20  Atl.  346, 
Jt  was  held  that  where  a  mnnicipal  corporation  delio- 
erately  enters  upon  a  scheme  of  drainage,  in  pursuance 
of  which  it  will  collect  water  from  a  large  area,  and 
by  artificial  means  cast  it  upon  private  property,  through 
which  such  lands  would  not  otherwise  be  drained,  it 
threatens  a  wrong,  which  will  be  restrained  by  an  In- 
junction in  a  court  of  equity. 

In  Ashley  v.  City  of  Port  Huron,  35  Mich.  301,  Cooley 
€.  «).,  aner  a  review  ol  tne  authoirities  on  this  subject, 
said:  "It  is  very  manifest  from  this  reference  to  auth- 
orities that  they  recognize  in  municipal  corporations  no 
exemption  from  responsibility  where  the  injury  an  indi- 
vidual has  received  is  a  direct  injury,  accomplished  by 
a  corporate  act  which  is  in  the  nature  of  a  tresi>ass 
upon  him.  The  right  of  an  individual  to  the  occupation 
and  enjoyment  of  his  premises  is  exclusive,  and  the 
public  authorities  have  no  more  right  to  trespass  upon  it 
than  has  a  private  individual.  If  the  corporation  send 
people  with  picks  and  spades  to  cut  a  street  through  it, 
without  first  acquiring  the  right  of  way,  it  is  liable  for 
a  tort;  but  it  is  no  more  liable  under  the  circumstances 
than  it  is  when  it  pours  upon  his  land  a  flood  of  water 
by  a  public  sewer  so  constructed  that  the  flooding  must 
be  a  necessary  result.  The  one  is  no  more  unjustifiable, 
and  no  more  an  actionable  wrong,  than  the  other.  Each 
is  a  trespass,  and  in  each  instance  the  city  exceeds  its 
lawful  jurisdiction.  A  municipal  charter  never  gives, 
and  never  could  give,  authority  to  appropriate  the  free- 
hold of  a  citizen  without  compensation,  whether  it  be 
done  through  an  actual  taking  of  it  for  streets  or  build- 
ings, or  by  flooding  it  so  as  to  interfere  with  the  own- 
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ert  pofiwession.      His  property  right  is  appropriated  iu 
the  one  case  a«  much  as  in  the  other." 

Applying  these  well-settled  principles  to  the  case 
under  com^ideration,  it  must  follow  that  a  municipal  cor- 
poration, in  the  exercise  of  its  corporate  powers  to  con- 
struct and  maintain  public  worbs,  has  no  right  to  collect 
water  by  artificial  means,  and  discharge  it,  or  permit  it 
to  discharge  or  overflow  upon  the  premises  of  an  adjacent 
fneeholder,  so  as  to  interfere  with  his  possession.  And 
in  t!hifl  respect  a  municipal  corporation  stands  upon  the 
game  footing  as  a  private  individual,  and  incurs  the 
same  liability.  Manifestly,  for  a  municipal  corporatioa 
to  collect  water  by  artificial  means,  such  as  a  water 
standpipe,  and  conduct  it  in  such  a  careless  and  negli- 
gent manner  as  to  allow  it  to  overflow  and  flood  the 
premises  of  €in  adjacent  lot  owner,  is  «uch  an  invasion 
of  private  property  as  to  constitute  an  appropriation  of 
it  to  the  public  use,  and  the  principle  exempting  munici- 
pal corporations  from  liability  arising  from  dama^e»  oc- 
casioned by  the  exercise  of  their  discretionary  powers  in 
the  construction  and  maintenance  of  public  works  does 
not  apply,  and  the  corporation  is  liable  for  damages 
resulting  therefrom.  The  same  rule  of  law  which  pro- 
tects the  right  of  the  property  of  one  citizen  against  the 
invasion  of  another  citizen  must  protect  it  from  similar 
aggressions  on  the  part  of  municipal  corporationa  Thr? 
petition  of  the  plaintiff  states  a  good  cauae  of  action, 
and  the  demurrer  was  therefore  properly  overruled. 

It  is  contended,  under  the  second  assignmenc 
of  error,  that  the  court  erred  in  overruling  the 
defendant's  motion  for  judgment  upcm  the 
special     findings     of     fact        The     findings    of     fact 
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which  are  material  to  this  cause  are,  in  substance,, 
as  follows:  That  the  plaintiff  was  the  owner  of  premises- 
,  described  in  the  petition ;  that  by  neason  of  the  erection 
of  the  standpipe  the  lots  were  rendered  worthless;  that 
there  was  no  defect  in  the  construction  of  tbe  standpipo, 
so  as  to  render  it  dangirous,  or  liable  to  fall  on  plaintiff's 
premises,  but  that  it  was  conducted  carelessly;  that  sinco^ 
its  construction  water  has  escaped  and  overflowed  from 
said  standpipe  on*and  across  the  plaintiff's  premises  in 
sufficient  quantity  to  disturb  plaintiff's  possession;  and 
that  by  reason  of  the  construction  of  the  standpipe  and 
the  overflowing  of  water  upon  the  premises  of  the  plain- 
tiff she  has  sustained  damages  in  the  sum  of  |50.  We 
aa>e  clearly  of  the  opinion  that  the  findings  of  fact  arc- 
not  inconsistent  with  the  general  verdict,  and  fully  sus- 
tain the  views  herein  expressed.  Neither  do  we  think 
there  is  any  merit  in  the  contention  that  plaintiff  did  not 
occupy  the  premises  alleged  to  have  beea  injured,  and 
that  the  rental  value  of  the  property  is  the  true  measure 
of  damages  which  may  be  sustained  by  the  owner  of  tho 
property.  In  an  action  to  recover  for  an  injury  to  prop- 
erty arising  from  the  carelessness  and  negligence  of  the 
corporate  authorities  in  permitting  a  water  standpipe 
to  continuously  overflow  upon  the  premises  of  an  ad- 
jacent property  owner,  the  measure  of  damages  is  the 
loss  actually  sustained,  and,  in  case  of  a  permanent  in- 
jury to  the  p«>perty,  thte  damages  will  (w^inarily  be  the 
difference  between  the  value  of  the  property  immediately 
jmor  to  the  location  and  construction  of  such  improve- 
ment and  its  diminished  value  immediately  thereafter. 

In  Van  Pelt  v.  City  of  Davenport,  42  Iowa,  308,  it  was 
held  that  in  an  action  against  a  municipal  corporation 
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for  dainag€6  to  property,  caused  by  the  overflow  of  water, 
due  to  a  defective  culvert,  the  measure  of  damages  is  Ac 
actual  injury  sustained  by  the  property  at  the  tim«  of  it* 
occurrence. 

In  City  of  Plattsmouth  v.  BoecJc,  49  N.  W.  167,  the 
supreme  court  of  Nebraska  held  that  when  private  prop- 
erty is  damaged  by  the  location  and  c(MM»tnictioii  of  a 
public  improvement  near  it,  and  the  property  is  not 
BpeciaMy  benefited  by  the  improvement,  the  measure  of 
the  property  owner's  damages  is  the  difference  between 
the  value  of  the  property  immediately  before  the  locatioQ 
and  construction  of  the  improvement  audits  value  imme- 
diately afterwards. 

There  being  no  error  in  the  record  prejudicial  to  the 
substantial  rights  of  the  plaintiff  in  error,  (defendant 
in  the  court  below,)  the  judgment  of  the  probate  court 
is  therefore  affirmed. 

.  All  of  the  Justices  concurring. 
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C.  F.  WiNTON  et  al  v.  J.  W.  Myers. 

(Filed  Aug.  26.  1899.) 

1.  Attachment  —  Action  on  Undertakitiff  —  Pleading.  In  an  action  to 
recover  upon  an  undertaking  sriven  to  secure  the  dischargre  of 
attached  property  and  the  restoration  of  such  property  to  the 
defendant,  the  condition  of  which  is  "  that  the  defendant  will 
perform  the  judgrment  of  the  court  In  said  action/*  It  is  a  sufCl- 
dent  allegation  of  a  breach  of  the  conditions  of  the  undertaking 
to  aver  that  the  plaintiff  obtained  a  judgment  against  the  defend- 
ant in  such  action,  what  the  amount  of  such  judgment  was,  and 
that  said  judgment  was  unpaid,  in  whole  or  in  part. 

1  DAUAomB—MeoBure  of— Burden  of  Proof.  In  an  action  upon  such 
an  undertaking,  the  failure  to  pay  the  Judgment  is  the  breach  of 
the  conil'tions  of  the  bond.  The  amount  of  the  judgment  an  I  costs, 
with  interest,  is  prima  facie  the  measure  of  damages,  and,  when 
it  is  shown  on  the  trial  that  a  valid  Judgment  was  rendered,  it 
win  be  prcbumed  to  be  unpaid  until  the  contrary  is  shown.  Tne 
burden  of  showing  payment  is  on  the  defendant. 
(Syllabus  by  the  Court.) 

Appeal  from  the  Probate  Court  of  Kay  County;  before  Robert 
A.  Neff,  Probate  Judge. 

J,  R.  Scott  and  T.  J.  BlevinSy  far  appellants. 
B.  N.  Woodson  and  Dale  d  Bierer,  for  appellee. 

Action  by  J.  W.  Myers  against  C  F.  Winton  and  others 
cm  bond  given  to  secure  discharge  of  attached  property. 
Judgment  for  plaintiff,  and  defendants  appeal.    Affirmed. 

STATEMENT  OF  THE  CASE. 

In  March,  1897,  J.  W.  Myers  brought  an  action  in  the 
probate  court  of  Kay  county  against  O.  F.  Winton,  and 
caused  a  ^mt  of  attachment  to  issue  and  be  levied  upon 
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the  goods  and  chattels  of  Winton.  Before  judgment  in 
the  attachment  proceedings,  the  defendant  Winton,  witia 
the  other  plaintiffs  in  eiror  in  this  cause  as  sureties, 
executed  to  the  plaintiff  an  undertakimg  for  the  discharge 
of  the  attachment  and  restitution  of  the  attached  prop- 
erty. The  condition  of  the  undertaking  was  to  the  effect 
that  the  defendant  would  perform  the  judgment  of  th<? 
court.  The  attached  goods  were  restored  to  the  defend - 
and:.  On  the  trial  of  the  cause  the  plaintiff  obtained  judg- 
ment against  the  defendant  for  the  sum  of  f  100,  and  for 
costs  taxed  at  |85.  The  judgment  was  not  paid,  and 
Myers  brought  this  action  to  recover  on  the  undertaking. 

The  petition  averred  the  facts  above  stated,  and, 
furtWer,  that  the  judgment  was  in  full  force  and  effect, 
and  unpaid,  in  whole  or  in  part;  that  execution  had  been 
issued,  and  returned,  "No  goods  found."  The  defendants 
answered  by  general  denial.  Subsequently  thtey  applied 
for  leave  to  withdraw  their  answer,  and  to  file  a  demurrer 
to  the  petition.  This  application  was  orerruled.  The 
cause  went  to  trial,  and,  in  support  of  the  allegations  of 
the  petition,  the  plaintiff,  introduced  in  evidence  the 
record  of  the  former  judgment,  the  undertaking,  the 
exjecution,  and  return,  and  rested.  The  defendants  at  the 
trial  objected  to  the  introduction  of  any  evidence  by  the 
plaintiff,  for  the  reason  that  the  petition  failed  to  state 
facts  sufficient  to  constitute  a  cause  of  action,  which  ob- 
jecion  the  court  overruled.  After  the  plaintiff  rested  his 
case,  the  defendants  interposed  a  demurrer  to  the  evi- 
dence. The  demurrer  was  overruled,  and  defendants  de- 
clined to  submit  any  evidence,  and  judgment  was  ren- 
dered in  favor  of  plaintiff  against  all  the  defendants  for 
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thje  amount  of  the  former  judgment  and  costs.    The  de- 
fendants appealed. 

Opinion  of  the  court  by 

BuRFORD,  C.  J.:  The  plaintififs  in  error  urge  but  two 
objections  to  the  rulings  of  the  trial  court:  First,  that 
the  petition  of  the  plaintiff  does  not  aver  facts  sufficient 
to  constitute  a  caaiee  of  action;  second,  that  the  demurrer 
of  the  defendants  to  plaintiff's  evidence  sihould  have  been 
sustained. 

We  fail  to  discover  any  merit  in  the  first  contention.  It 
is  urged  that  tbere  is  no  allegation  of  damages  or  a 
breach  of  the  condition  of  the  bond.  The  bond  sued  on 
was  a  statutory  bond,  and  authorized  by  section  229  of 
the  Code  of  Civil  Procedure.  The  condition  of  the  bond 
was  **that  the  defendants  shall  perform  the  judgment  of 
the  court  in  said  action."  The  failure  to  pay  the  judg- 
ment was  the  breach  of  the  conditions  of  the  bond,  and 
the  measure  of  damages  was  prima  facie  the  amount  of 
thte  judgment,  with  interest,  and  the  costs  taxed  in  said 
cause.  The  petition  alleged  that  the  judgment  was  ren- 
dered, stated  the  amount  of  the  judgment  and  costs,  and 
specifically  averred  "that  the  said  judgment  is  now 
valid,  subsisting,  and  unpaid,  in  whole  or  in  part."  These 
allegations  were  suffcient  to  withstand  the  demurrer  and 
to  support  the  judgment  Tendered. 

It  is  contended  that  the  demurrer  to  the  evidence 
should  have  been  sustained,  because  no  testimony  was 
introduced  as  to  any  breach  of  the  conditions  of  the  bond 
or  that  the  judgment  was  unpaid.  The  evidence  showed 
that  a  judgment  had  been  rendered,  and  entered  of 
record;  also  that  an  execution  had  been  issued,  and  re- 
turned nulla  hana.    When  it  was  once  shown  that  a  valid 
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judgment  had  been  obtained,  and  entered  of  record,  in 
the  absence  of  any  showing  to  the  contrary,  the  eame 
condition  of  things  will  be  presumed  to  exist  at  tbe  time 
of  the  trial.  A  state  of  facts  once  shown  to  exist  is  pre- 
sumed to  continue. 

Payment  is  always  a  matter  of  defense,  and,  as- 
a  general  rule,  must  be  specifically  pleaded 
and  proven  by  him  who  claims  payment. 
The  burden  of  showing  payment  was  on  the 
defendants,  and  no  error  was  committed  in  oyerruling  the 
demurrer  to  the  evidence.  (Lerche  v.  Brasher^  104,  N.  Y» 
157,  10  N.  E.  58;  Lovelock  v.  Gregg,  [Colo.  Sup.]  23  Pac. 
86.) 

There  is  a  furth<v  objection  mad)3  that  plaintiff  failed 
to  attach  a  copy  of  the  undertaking  to  the  petition.  Tliis 
objection  was  not  made  before  trial.  The  demurrer  to 
the  petition,  or  objection  to  introduction  of  any  testimory 
on  the  grounds  that  the  petition  failed  to  state  a  cause  of 
action,  would  not  present  this  question.  The  objection 
should  have  been  made  by  motion  to  require  the  plaintiff 
to  attach  a  copy  of  the  bond  to  the  petition.  {Burnes  r. 
Simpson,  9  Kan.  658;    Andrews  v.  Alcorn^  13  Kan.  351) 

We  find  no  judicial  error  in  the  record.  The  judgment 
of  the  probate  court  of  Kay  county  is  affirmed,  at  the- 
*50St9  of  plaintiffs  in  error 

All  of  the  Justices  concurring. 
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Clark  &  Courts  v.  Greer  County. 

(Filed  Aug.  25.  1899.) 

CoviiTiES— Claims— Authoritp  to  Allow.  Under  the  laws  of  Oklahoma,, 
deflnln^  the  duties  and  prescrlbingr  the  powers  of  boards  of  county 
commissioners  and  county  treasurers,  there  is  no  authority  exlst- 
ini?  for  the  allowance  or  payment  of  obligrations  of  Greer  county, 
Texas,  for  which  Greer  county,  Oklahoma,  may  be  liable.  Until 
there  is  additional  legislation,  the  remedy  of  the  holders  of  such 
obligations  is  by  prosecuting:  such  obligrations  to  final  judgment 
In  some  of  the  courts  having  Jurisdiction,  and  then  procure  a  levy 
of  taxes  to  pay  such  Judgment,  or,  by  agreement  with  the  county 
board,  procure  Judgment  boQds  to  be  Issued  In  settlement  of  sucb 
Judgments. 
(Syllabus  by  the  Court.) 

Error  from  the  District  Court  of  Greer  County;  before  B.  F^ 
Burwelly  District  Judge. 

Duncan  O.  Smith,  for  plaintiff  in  error. 

J.  F.  Matthews,  County  Attorney,  and  J.  A.  Powers,  for 
defendant  in  error. 

Clark  &  Courts  appeal  to  the  district  court  from  an 
order  of  the  county  board  disallowing  their  claim  against 
Greer  county.  From  a  judgment  vacating  the  order  of 
disallowance  and  dismissing  the  appeal,  plaintiff  brings- 
error.    Affirmed. 

Opinion  of  the  court  by 

BuRFORD,  C.  J.:  During  the  period  that  Greer  county 
was  under  the  judisdiction  of  the  state  of  'f  exas,  the 
county  purchased  from  Clark  &  Courts,  a  corporation^ 
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the  plaintiff  in  error  in  this  case,  certain  supplies  for  the 
use  of  the  county  and  its  officers.  The  account  fop  these 
supplies  covers  the  period  from  1888  to  1892.  Properly 
itemized  accounts  were  presented  to  the  board  of  county 
commissioners  during  these  j^ears,  and  said  accounts 
were  audited,  allowed,  and  ordered  paid.  County  war- 
rants were  duly  issued,  delivered,  and  registered,  and  are 
now  held  by  plaintiff  in  error,  and  are  unpaid.  On  April 
1, 1897,  and  after  Greer  county  had  been  duly  organized 
as  Greer  county,  Oklahoma,  the  plaintiff  in  error  filed 
with  the  county  clerk  for  allowance  by  the  board  of  county 
commissioners  the  several  county  warrants  held  by  it 
against  Greer  county,  Tex.,  and  also  presented  with  the 
same  original  itemized  accounts  for  goods  sold  and  de- 
livered, and  on  which  said  warrants  had  been  issued. 
The  county  board,  at  its  July  session,  1897,  disallowed 
the  claim,  and  the  plaintiff  in  error  appealed  to  the  dis- 
trict court.  The  district  court  vacated  the  order  of 
disallowance,  and  dismissed  the  action,  upon  the  grounds 
that  the  board  of  county  commissioners  had  no  authority 
to  either  allow  or  disallow  said  claim,  and  from  the  judg- 
ment dismissing  the  cause  this  appeal  is  prosecuted. 

But  one  question  is  presented  for  our  consideration, 
viz.:  Is  the  plaintiff  in  error  pursuing  the  proper 
remedy  for  the  collection  of  its  demand?  The  political 
status  of  Greer  county,  both  before  and  after  its  organi- 
zation as  a  municipal  county  govemmient  under  the  laws 
of  Oklahoma,  is  fully  set  forth  in  former  cases  decided  by 
this  court.  (Cullins  v.  Overton,  7  Okla.  470,  54  Pac.  702. 
.Siccet  V.  Boyd,  6  Okla,  699,  52  Pac.  939.) 

It  is  contended  by  counsel  for  plaintiff  in  error  that  the 
l)oard  of  county  commissioners,  under  the  constitution 
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and  laws  of  the  state  of  Texas,  is  a  court  with  judicial 
powers,  and  that  its  allowance  of  the  claims  under  con- 
^d^-ation  constitutes  a  judgment  again^  Greer  county, 
Texas.  If  this  is  a  correct  statement  of  the  law  as  to 
the  power  and  authority  of  su<!h  boards  under  the  lawd 
of  Texas,  thentheirjudgmentscome  within  the  rule  laid 
down  in  Cullins  v.  Overton,  7  Okla,  470,  54  Pac.  702.  The 
boards  of  county  commissioners  in  this  Territory  are  not 
courts,  nor  are  they  judicial  bodies,  in  the  sense  that  their 
judgments  are  conclusive.  In  Texas  the  rule  may  have 
been  difTerent. 

Our  statutes  make  specific  provision  for  the  manner  of 
presentation,  allowance,  and  payment  of  demands  against 
a  county.  The  board  is  required  to  make  specific  levies  of 
taxes  for  each  particular  fund,  and  to  allow  and  order 
th)e  payment  of  claims  out  of  such  funds  as  they  are 
properly  chargeable  against.  The  board  is  prohibited 
from  making  any  levy  for  purposes  other  than  those 
mentioned  in  the  statute.  The  county  treasurer  is  prohib- 
ited from  paying  out  any  of  the  funds  of  the  county,  ex- 
cept upon  a  warrant  dxily  issued  and  signed  by  the  county 
-clerk  and  chairman  of  the  board  of  county  commissioners, 
or  upon  an  order  of  court,  in  certain  specific  instances. 
The  Greer  county  warrants  held  by  plaintiff  in  error  are 
not  drawn  in  the  manner  provided  by  our  statute,  nor  are 
they  payable  out  of  any  fund  authorized  by  our  statute. 
The  county  treasurer  has  no  fund  out  of  which  such  war- 
rants can  be  paid.  The  obligations  of  Greer  county, 
Texas,  for  which  Greer  county,  Oklahoma,  Is  liable,  if 
there  are  any  such,  are  a  proper  subject  for  legislative 
•ection.  The  county  board  or  some  other  tribunal 
should  be  authorized  to  determine  the  amount  and  char- 
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acter  ol  same,  and  make  tax  levies  to  raise  revenues  for 
paying  the  same.  But,  in  the  absence  of  such  legislation, 
an  examination  of  our  various  statutory  provisions  fails 
to  disclose  any  authority  for  paying  this  class  of  o^)liga- 
tions,  if  any  exists. 

Ift  is  clear  to  us  that  if  any  obligation  rests  upon  Greer 
county,  Oklahoma,  to  liquidate  this  class  of  obligations*, 
it  is  by  virtue  of  the  warran'ts  now  held  by  plaintiff  in 
error,  and  the  action  of  the  Greer  county,  Texas,  board 
in  auditing,  allowing,  and  ordering  the  same  paid  by  the 
county,  and  as  controlled  by  the  act  of  congress  approved 
May  4,  1896,  (29  9.tat  113,  114.) 

Under  our  statutes,  the  original  accounts  appear  on^ 
their  face  to  be  barrred  by  the  statute  of  limitations,  and, 
unless  there  is  some  exception  to  take  them  out  of  the 
general  rule,  an  action  cannot  be  maintained  on  the  origi- 
nal accounts.  The  board  of  county  commissioners  have 
no  authority  to  allow  a  claim  which  has  passed  into  a 
county  warrant,  and  issue  a  second  warrant  for  the  same 
demand.  If  Greer  county,  Oklahoma,  is  liable  for  this 
class  of  obligations  or  demands,  then  our  statute  makes 
no  specific  provision  for  their  allowance  or  payment,  and 
the  county  boards,  under  their  powers  conferred  by  our 
statutes,  have  no  power  to  deal  with  them,  and, 
until  we  have  additional  legislation,  the  only  remedy 
available  for  the  holders  of  such  demands  is  by  suit  in 
some  of  the  courts  having  jurisdiction  of  the  amount  in 
controversy,  and,  after  judgment,  procure  a  levy  of  taxes, 
under  the  provisions  of  our  statute  for  paying  judgments, 
or,  by  agreement  with  the  comity  board,  have  such  judg- 
ments converted  into  county  bonds,  as  is  now  authorized 
by  our  laws. 
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In  our  opinion  there  was  no  error  in  the  ruling  and 
judgment  of  the  district  court.  The  judgmeu't  of  the 
district  court  of  Greer  county  i8  affirmed,  at  costs  of 
plaintiff  in  error. 

Burwell,  J.,  having  presided  in  the  court  below,  not 
sitting;  all  of  the  other  Justices  concurring. 


Fire  Extinguisher  Manufacturing  Company  v.  City  op 

Perry. 

(Filed  Aug.   26,   1899.) 

L  Municipal  Corporations  —  Contracts  —  Limitationa  of  CUy  Council, 
Section  538,  Statutes  1893,  limits  the  power  of  the  city  council  to 
contract  for  flr.e  apparatus  at  one  purchase  to  sums  of  $500  and 
under  unless  authorized  by  a  majority  vote  of  the  qualified  elec- 
tors resident  of  such  city. 

2.  Contract— £ria<iitea  Oovemino— Conflict.  There  is  no  conflict  between 
the  provisions  of  sectioiiiB  53S  and  583.  Statutes  1898.  The  former 
relates  to  the  power  of  contract,  while  the  latter  authorizes  the 
council  to  appropriate  funds  for  payment  of  such  contracts  as  the 
council  has  power  to  enter  into. 

3.  FiRH  Apparatus— £;xce««ft?e  Purchase— Void  Contract,  Where  a  city 
council  purchases  Are  apparatus  at  one  purchase,  and  agrees  to 
pay  the  sum  of  11,100  therefor,  no  election  haviner  been  held  to 
authorize  such  purchase,  the  contract  is  void,  and  the  city  council 
cannot  validate  such  illegal  contract  by  splitting:  the  sum  into 
three  parts  of  less  than  $500  each,  and  executing  warrants  therefor, 
and  the  payment  of  warrants  so  executed  may  be  defeated  by  the 
city. 

4.  Fraud— lfM<<  Be  Pleaded,  How.  Fraud,  as  a  defense  to  an  action 
on  contract,  cannot  be  pleaded  in  general  terms;  the  speciflc  acts 
constitutinflT  the  fraud  must  be  set  forth. 
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6.  Plbadino— Demwrrcr.  Where  two  defenses  are  pleaded  to  a  cause 
of  action,  one  of  which  Is  erood  and  the  other  bad,  and  a  demurrer 
is  overruled  to  both  defenses,  and  the  plaintiff  elects  to  stand  on 
the  demurrer,  the  error  In  overruling  the  demurrer  to  the  insufll- 
cient  defense  is  not  available,  the  other  defense  constituting  a 
complete  bar  to  the  cause  of  action. 
(Syllabus  by  the  Court.) 

Error  from  the  District  Court  of  KoUe  County;    before 
B.  T.  Hainer,  District  Judge. 

O.  T.  Donnelly  and  Oshorr^  &  Paschally  for  pl«aintifif  in 
error. 

John  A.  Oliphant,  A.  Duff  Tillery  and  H.  A.  Johnston, 
City  Attorney,  for  defendant  in  error. 

Action  by  the  Fire-Extinguisher  Manufacturing  com- 
pany againet  the  city  of  Perry.  Plaintifif's  demurrer  to 
defendant's  answer  was  overruled^  and  it  brings  error. 
Affirmed. 

Opinion  of  the  court  by 

BuRFORD,  C.  J.:  The  plaintiff  in  error,  the  Fire-Ex- 
tinguisher Manufacturing  company,  a  corporation, 
brought  an  action  in  the  district  court  of  Noble  county 
against  the  city  of  Perry  to  recover  judgment  fox?  certain 
fire  apparatus  sold  and  delivered  to  said  city.  The  peti- 
tion embraces  four  separate  causes  of  action.  The  first 
is  based  upon  a  city  warrant  for  the  sum  of  f225,  the 
©econd  on  a  city  warrant  for  the  sum  of  f375,  the  third 
on  a  city  warrant  for  the  sum  of  f 500,and  the  fourth  upon 
a  contract  for  the  purchase  of  the  same  property  for 
which  the  warrants  were  issued,  the  contract  price 
agreed  upon  being  |1,100.  In  this  cause  of  action  it  is 
alleged  that  the  property  had  been  delivered  and  accepted 
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according  to  the  terms  of  the  contract,  and  that  the  city 
refused  to  pay  for  the  same. 

The  city,  by  amended  answer,  sets  up  three  defenses. 
The  first  defense  alleges  thaft  the  warrants  mentioned  in 
the  first,  second,  and  third  causes  of  action  were  issued  by 
the  city  of  Perry  in  jiayment  for  the  fire  extinguishers,. 
hook»,  ladders,  wagons,  and  other  fire  apparatus  men- 
tioned in  the  contract  in  the  fourth  cause  of  action; 
that  the  property  em'braced  in  the  contract 
and  for  which  the  warrrants  were  issued,  was- 
all  purchased  at  one  time  and  by  one  agreement,  and  that 
the  contract  price  for  same  was  f  1,100;  that  smA  purchase 
bad  never  been  authorized  by  any  vote  of  the  electors 
resident  of  said  city;  that  said  property  was  personal 
property,  and  that  the  value  thereof,  as  agreed  upon  by 
the  purchase  and  sale,  was  in  excess  of  |500;  that  the 
mayor  and  city  council  had  no  authority  to  make  said 
purchase  or  to  issue  said  warrants;  and  that  said  con- 
tract was  ultra  vires.  The  third  defense  alleged  that  the 
contract  for  purchase  of  said  fire  apparatus  was  fraudu- 
lent and  void,  for  the  reason  that  the  same  was  made  for 
double  the  value  of  the  property.  The  plaintiff  in  error 
demurred  to  these  two  defenses,  andi  the  demurrer  was 
overruled,  and,  declining  to  plead  fuirther,  judgment  was 
given  for  the  city. 

The  only  error  complained  of  is  the  ruling  on  the  de- 
murrer to  the  first  and  third  defenses.  It  is  conceded 
that  if  the  proviso  in  section  538,  Statutes  1893,  is  a  limit- 
ation on  the  power  of  the  city  to  contract  for  fire  appa- 
ratus, then  this  contract,  and  the  warrants  issued 
thereon,  are  void;  but  it  is  contended  that  fsection  583 
specifically  confers  unlimited  powers  in  the  purchase  of 
fire  supplies,  and  that  this  particular  provision  is  to  be 
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canmdiered  in  the  nature  of  an  exception  to  the  generai 
limitations  embraced  in  section  538.  The  provision  of 
section  538,  relating  to  the  matter  under  discussion,  is 
as  follows:  "Provided,  however,  that  no  real  estate  shall 
be  bought  or  sold,  nor  shall  any  personal  property,  where 
the  value  of  the  personal  property,  contracted  for  at  one 
purchase  exceeds  five  hundred  dollars,  until  the  purchase 
or  sale  be  authorized  by  a  majority  vote  of  the  electors, 
resident  of  the  city,  or  village.''  The  provision  of  section 
583,  which  it  is  claimed  creates  the  exception  to  the  limit- 
ation in  section  538,  is  as  follows:  "The  council 
may,  also,  procure  fire  engines,  hooks,  lad- 
ders, buckets,  and  other  aipparatue,  and  organize 
fire-engine,  hook  and  ladder  and  bucket  com- 
panies, and  prescribe  rules  of  duty  and  [for]  the  govern- 
ment thereof,  with  such  penalties  as  they  deem  proper, 
not  exceeding  one  hundred  dollars,  and  make  all  neces- 
sary appropriations  therefor." 

The  contention  of  plaintiff  in  error  is  that  the  phrase 
^'and  make  all  necessary  appropriations  therefor,"  con- 
fers upon  the  council  unlimited  power  to  contract  for  the 
necessary  supplies  and  apparatus  for  extinguishing  fires. 
We  cannot  approve  this  contention.  The  provisions  of 
section  538  relate  to  the  power  to  contract,  and  are  an 
express  and  mandatory  limitation  on  such  power.  The 
provisions  of  section  583  relate  to  the  authority  to  make 
payment  for  supplies,  and  have  no  reference  to  the 
power  to  contract.  The  power  to  contract  is  one  separate 
and  distinct  from  the  power  to  appropriate  money,  and 
the  latter  clause  in  section  583  relates  only  to  the  power 
to  appropriate  money. 

It  is  contended  that  the  power  to  appropriate  money  is 
one  that  exists  without  statutory  permission;  but  that  is 
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no  sufficient  answer.  The  power  to  contract  for  fire 
apparatus  or  other  necessary  and  incidental  supplies  also 
exists  without  statutory  authority,  but  both  of  these 
powers  are  subject  to  legislative  control,  and  may  be 
limited  in  such  manner  as  the  legislature  may  deem 
prudent.  Section  538  is  intended  to  limit  the  power  of 
the  city  council  in  the  purchase  of  personal  property  at 
one  time,  to  sums  of  |500  and  less,  unless  such  purchase 
shall  be  authorized  by  a  majority  vote  of 
the  electors  resident  of  the  city.  If  the 
<*ouncil  deem  it  advisable  to  make  a  pur- 
chase of  personal  property  the  value  of  which  is  in 
excess  of  fSOO,  it  becomes  their  duty  t<i  submit  the  ques- 
tion as  to  whether  such  purchase  shall  be  made  to  a 
vote  of  the  resident  voters  of  the  city,  and  the  power  to 
make  such  purchase  can  only  be  exercised  when  a  major- 
ity vote  of  the  electors  voting  on  such  proposition  has 
authorized  the  council  to  make  it. 

There  is  no  conflict  between  this  section  and  section 
583.  The  latter  section  authorizes  the  council  to  procure 
fire  engines,  hooks,  ladders,  buckets,  and  other  apparatus, 
and  to  iwganize  fire  companies,  etc.,  and,  further,  gives 
the  council  authority  to  make  all  necessary  appropria- 
tions therefor.  The  power  to  contract  for  articles  enum- 
erated in  this  section  is  controlled  by  the  limitation  in 
section  538,  and  the  authority  to  make  all  necessary  ap- 
propriations for  payment  of  these  articles  is  limited  to  all 
necessary  appropriations  for  which  the  council  is  author- 
ized to  contract,  which  may  be  any  sum  less  than  f500 
without  any  vote,  and  may  be  any  sum  over  |500  when 
authorized  by  a  majority  vote  of  the  qualified  electors. 
Both  sections  are  part  of  the  same  act,  and  were  adopted 
at  the  same  time,  and  must  be  construed  together  so  as 
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to  avoid  any  conflict,  and  make  both  provisions  effective. 

The  interpretation  we  have  given  these  two  sections 
has  this  effect.  Counsel  for  plaintiff  in  errorr  have  cited 
a  numher  of  cases  defining  the  rule  for  interpretation  of 
statutes  in  certain  cases.  We  find  no  fault  with  the  rule 
contended  for,  but,  according  to  our  view,  the  cases  cited 
have  no  application  to  the  question  under  consideration. 

There  was  no  error  committed  in  overruling  the  de- 
murrer to  the  first  defense.  The  facts  averred  constitute 
a  complete  bar  to  the  action,  both  on  the  warrants  and 
on  the  contract.  If  the  city  touncil  purchased  fl,100 
worth  of  fire  apparatus  at  one  purchase,  su-ch  contract 
was  void,  and  they  could  not  render  such  act  valid  by 
dividing  the  contract  price  into  three  parts,  each  less 
than  1500,  and  executing  warrants  therefor. 

The  third  defense  attwnpted  to  set  up  fraud  in  the 
purchase  of  the  fire  apparatus.  The  only  material  fact 
alleged  is  that  the  property  was  not  worth  the  amount 
agreed  to  be  paid.  A  mere  allegation  of  fraud  is  a  con- 
clusion and  is  not  sufficient.  The  specific  facte  consti- 
tuting the  fraud  must  be  averred.  It  is  not  alleged  that 
any  representations  of  value  were  made  to  the  city,  or 
that  the  city  was  ignorant  of  the  value  of  such  articles  at 
the  time  the  purchase  was  made,  or  that  the  city  relied 
vpon,  or  was  deceived  in  any  manner  by,  the  acts  or  rep- 
resentations of  the  plaintiff  in  error.  Fraud,  as  a  defense 
to  an  action  on  a  contract,  cannot  be  pleaded  in  general 
terms.  The  demurrer  to  this  defense  should  have  been 
sustained,  but,  as  the  first  defense  pleaded  was  a  com- 
plete bar  to  all  the  causes  of  action  embraced  in  the  peti- 
tion, the  error  comitted  by  the  court  in  overruling  the 
demurrer  to  the  third  defense  is  not  available.  There 
was  no  prejudicial  error  committed  by  the  trial  court.  The 
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jud^^ent  of  the  di&trict  court  is  affinned<^  at  the  coets  of 
plaintiff  in  error. 

Hainer,  J.,  having  presided  in  the  eourt  below,  not  sit- 
ting;  all  of  the  other  Justices  concurring. 


George  M.  SorTHOATB  v.  B.  M.  Frier. 

(Filed   June  15,   1899.) 

ZaiOTAnosB^Staiute  of—Time  of  Taking  Effect,  Under  a  statute  or 
territorial  limitations,  the  time  of  limitation  commences  when  the- 
cause  of  actfon  is  first  subjected  to  the  operation  of  the  statute, 
unless  the  le^slature  has  otherwise  provided.  The  le^lature  of 
Oklahoma  having  adopted  a  statute  of  limitations  in  1S90,  which 
was  abolished,  and  a  new  statute  adopted  in  1898.  the  effect  of 
this  legislation  was  to  renew  the  causes  of  action  which  had  not 
expired  before  the  new  statute  took  effect,  the  legislature  not. 
having  otherwise  provided. 
(Syllabus  by  the  Court.) 

Error  from  the  District  Court  of  Pottawatomie  County; 
before  B.  F.  Burwelly  District  Judge. 

Pendleton  d  Madden^  for  plaintiff  in  error. 

T.  O.  Cutlip  and  B.  B.  Blakeney,  for  defendant  in  error.- 

STATEMENT  OP  THE  CASE. 

This  was  an  action  brought  in  March,  1897, 
by  B.  M.  Frier  against  George  M.  Southgate  ta 
recover  upon  a  promissory  note,  payable  November 
16,  1891.  The  case  was  tried  by  the  court 
without  a  jury,  upon  an  agreed  statement  of  fact?» 
by  which  it  was  admitted  by  the  plaintiff  and  defendant 
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that  the  note  sued  on  was  executed  in  the  state  of  Kansas 
and  that  plaintiff  is  a  resident  of  the  statie  of  Kansas; 
that  before  the  maturity  of  the  note  the  defendant,  Q. 
M.  Southgate,  on  September  1,  1891,  left  the  state  of 
Kansas,  and  came  into  the  Territory  of  Oklahoma,  and 
that  he  has  continuously  resided  in  the  county  of  Pot- 
tawatomie, Territory  of  Oklahoma,  since  the  said  Ist  day 
of  September,  1891,  and  is  still  a  resident  of  said 
county  and  Territory;  that  said  note  has  not  been  paid 
by  said  Southgate,  nor  has  he  authorized  any  one  to  pay 
it;  that  the  statute  of  limitations  had  only  run  about  two 
and  one-half  years  under  the  Statutes  of  Oklahoma  of 
1890  when  the  statutes  of  Oklahoma  of  1893 
took  effect.  It  was  agreed  by  the  counsel  for  plaintiff 
and  defendant  that  the  only  question  presented  by  the 
demurrer  of  plaintiff  is  as  to  whether  or  not  the  statute 
of  limitations  had  run  on  the  cause  of  action  hei^in  at 
the  expiration  of  five  years  from  the  date  the  cauee  of 
action  accrued  under  the  Statutes  of  Oklahoma  of  1890, 
viz.  November  16,  1891,  of  if  the  plaintiff  has  five  years 
from  the  datte  the  Statues  of  Oklahoma  went  into  effect 
in  which  to  commence  his  action  on  the  note  described 
in  plaintiff's  petition.  It  was  also  agreed  that  the  court 
shall  consider  the  above  facts  the  same  as  though  they 
were  disclosed  by  the  petition  and  answer  herein,  and 
that  it  shall  enter  judgment  in  conformity  with  its  ruling 
on  the  demurrer,  without  evidence.  On  this  statement 
judgment  was  rendered  for  the  plaintiff,  from  which  the 
dtefendant,  G.  M.  Southgate,  appeals.    Affirmed. 

Opinion  of  the  court  by 

McAtee,  J.:    It  was  provided  in  the  Statutes  of  1890, 
p.  930,  art.  43,  sec.  2,  that  "the  following  actions  may  be 
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brought  within  the  time  herein  limited  respectively  after 
their  causes  accrue,  and  not  afterwards,  except  when 
otherwise  specially  declared:  *  *  Those  founded  on 
written  contracts  and  those  brought  for  the  recovery  of 
real  property  within  five  years."  The  Statutes  of  Okla- 
homa of  1893,  which  went  into  effect  August  14,  1893, 
provided  in  ch.  66,  art.  3,  sec.  18,  that  "civil  actions  * 
*  can  only  be  brought  within  the  following  periods, 
after  the  cause  of  action  shall  have  accrued,  and  not 
afterwards:  First.  Within  five  years:  An  action  upon 
any  agreement,  contract  or  promise  in  writing." 

It  is  contended  by  thie  plaintiff  in  error  that,  since  the 
cause  of  action  accrued  in  November,  1891,  after  that 
time,  and  up  to  the  14th  day  of  August,  1893,  the  statut*^ 
of  1890  was  applicable,  and  that  he  is  entitled  to  the 
benefit  of  the  statute  of  limitations  provided  by  that 
statute;  and  that  when  the  statute  of  limitations  in- 
cluded in  the  Statutes  of  1893,  which  went  into  force 
on  August  14, 1893,  took  effect,  that  statute  did  not  have 
the  effect  to  extend  the  right  of  the  defendant  in  error 
to  recover  for  five  years  from  the  last-named  date,  but 
that,  under  the  protection  of  the  Statute  of  1890,  the  de- 
jEendant  in  error's  right  to  recover  ceased  in  November, 
1896. 

It  is  contended  by  the  defendant  in  error  that,  while 
two  years  of  the  time  limited  for  recovery  upon  the  note 
had  run  under  the  statute  of  1890,  yet  that  act  was  re- 
pealed by  the  subsequent  act,  which  went  into  force  upon 
the  14th  day  of  August,  1893,  and  that  the  computation 
of  time  within  which  the  plaintiff  was  entitled  to  recover 
upon  the  note  was  extended  by  the  operation  of  the  last- 
named  act,  and  that  the  statute  of  limitations  upon  the 
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note  &ued  npon  herein^  under  that  act,  was  from  the  14th 
<lay  of  August,  1893. 

In  the  case  of  Schnell  v.  Jay,  4  Okla.  157,  46  Pac.  598. 
in  an  action  which  accrued  on  August  17,  1889,  and  in 
which  suit  was  begun  against  the  plaintiff  in  error  on 
April  5, 1892,  it  was  held  by  this  court  that  the  one-jear 
limitation  prescribed  by  the  Nebraska  Statutes,  which 
were  in  force  here  at  the  date  upon  which  the  action 
axicrued  had  not  expired  at  the  time  that  the  Oklahoma 
Statutes  of  1890,  adopted  by  the  first  legislative  assem- 
bly, took  effect;  and  that  the  Statutes  of  1890  fixed  the 
limitation  of  the  class  of  actions  involved  at  two  years, 
and  that,  "the  time  in  which  Jay  could  have  brought  thi^ 
action  not  having  expired  at  the  date  the  Nebraska  laws 
were  superseded  by  the  Oklahoma  Statutes,  the  legis- 
lature had  the  power  to  extend  such  time."  The  de- 
murrer of  Schnell  had  been  overruled  in  the  district 
court,  and  it  was  held  here  that  no  error  had  been  com- 
mitted. This  determination  in  the  case  of  SchneU  v.  Jay 
was  reaffirmed  in  Richardson  v.  Mackay,  4  Okla.  337,  4^ 
Pac.  546,  and  the  determination  expressly  based  in  both 
cases  upon  Sohn  v.  Waterson,  17  Wall.  596,  in  which  it  was 
expressly  stated  that,  in  construing  the  statute  of  limi- 
tations, at  least  so  far  as  it  affects  the  rights  of  action 
in  existence  when  the  statute  is  passed,  it  ought,  in  the 
absence  of  contrary  provision,  to  begin  when  the  cause  of 
action  is  finst  subjected  to  its  operation.  And  the 
syllabuis  of  that  case  declared  that,  "under  a  statute  of 
state  limitations,  the  time  of  the  limitation  commences 
when  the  cause  of  action  is  first  subjected  to  the  opera- 
tion of  the  statute,  unless  the  legislature  has  otherwise 
provided."  The  effect  of  the^  successive  statutes  of 
limitation,  enacted  by  the  legislature,  was  to  renew  the 
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causes  of  action  which  had  not  expired  before  the  new 
statute  took  effect,  the  legislature  not  having  otherwise 
provided.  The  judgment  of  the  lower  court  is  there- 
fore affirmed. 

Burwell,  J.,  having  presi-ded  in  the  coort  below,  not 
sitting;  all  of  the  other  Justices  concurring. 


Frances  D.  Maligxon  v.  The  Territory  op  Oklahoma. 

(Filed  Aug.  24.  1899.) 

Jvnr—CJuiltmge  to  Array.  In  general  the  provisions  of  the  statute 
In  regard  to  the  mode  of  obtaining  juries  are  directory,  and  a 
substantial  compliance  with  the  requirements  of  the  law  Is 
sufficient.  This  court  will  not  reverse  a  ruling  of  the  district 
court,  overruling  a  challenge  to  the  array,  upon  objections  to  the 
manner  In  which  the  list  of  persons  from  whom  the  panel  was 
selected  was  made  up,  when  such  objections  are  purely  tech. 
nical  and  do  not  affect  the  substantial  rights  of  the  parties,  and 
when  It  Is  not  made  to  appear  that  any  material  r'ghts  Aave  been 
lost  thereby. 
(Syllabus  by  the  Court.) 

Error  from  the  District  Court  of  Oklahoma  County;  before 
James  R.  Keatotiy  District  Judge. 

J.  8.  Jenkins  and  J.  L.  Broum,  for  plaintiff  in  error. 

Harper  8.  Cunningham,  Atlorney  General,  for  defendant 
in  error. 

On  September  16,  1897,  Frances  D.  Malignon  wan 
indicted  by  the  grand  jury  of  Oklahoma  county  for  the 
-crime  of  maiming.    At  the  trial  in  the  court  below,  the 
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defendant  tendered  to  the  court  a  plea  of  guilty  of  the 
crime  of  assault  and  battery,  which  was  by  the  court 
refused,  to  which  refusal  defendant  excepted.  A  motion 
was  then  made  by  the  defendant  to  set  aside  the  indict- 
ment. On  the  motion,  by  order  of  court,  evidence  was 
heard,  and  the  motion  overruled,  to  which  the  defendant 
excepted.  On  the  trial  a  plea  of  former  conviction  iu 
the  police  court  of  Oklahoma  City  was  entered  by  th<^ 
defendant.  On  the  trial  a  conviction  was  found  against 
the  defendant  of  the  crime  of  assault  and  battery.  Motion 
for  new  trial  was  made  and  overruled.  Motion  for  arrest 
Off  judgment  was  overruled;  also  motion  to  apportion 
costs  was  made  and  oveiTuled,  to  all  of  which  exception 
was  taken  by  defendant.  And  the  defendant  was  sen- 
tenced to  pay  a  fine  of  flOO  and  costs,  and  to  ten  days 
in  jail,  and  to  stand  committed  until  fine  and  costs 
were  paid,  to  all  of  which  defendant  excepted,  and  now 
assigns  the  same  as  error,  and  brings  the  case  here  for 
review.    Affirmed. 

Opinion*  of  the  court  by 

Irwin,  J.:  The  first  error  assigned  is  the  refusal  of 
defendant's  plea  of  guilty  of  assault  and  battery.  Wo 
do  not  think  this  is  error  on  the  part  of  the  trial  court, 
as,  at  the  time,  the  defendant  was  under  an  indictment 
charging  her  with  the  graver  offense  of  maiming.  The 
only  way  the  guilt  or  innocence  of  the  defendant  of  the 
*  crime  charged  in  the  indictment  could  be  legally 
determined  was  by  the  evidence,  and  this  ques- 
tion of  guilt  or  Innocence  of  the  crime  charged 
in  the  indictment,  or  any  lesser  offense  included 
therein,  was  a  question  of  fact,  to  be  determined  by  a 
jury  from  the  evidence;  and,  in  absence  of  any  evidence. 
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we  know  of  no  rule  of  law  that  would  compel  the  trial 
court  to  accept  a  plea  of  guilty  of  a  lesser  offense  than, 
that  charged  in  the  indictment.  Under  our  CJode,  one 
charged  with  maiming  may  be  legally  convicted  of 
assau'lt  and  battery,  and,  for  the  purpose  of  determining 
of  which  of  these  degrees  of  crime  the  defendant  was- 
guilty,  we  think  it  was  perfectly  proper  for  the  court 
to  put  her  on  trial,  and  let  the  jury,  under  the  evidence 
and  instructions  of  the  court,  determine. 

As  to  the  next  ground  for  reversal  urged  by  plaintiff 
in  error,  to  wit,  that  the  grand  jurors  were  not  drawn 
and  impaneled  as  provided  by  law,  we  think  the  chief 
fault  in  the  case  presented  to  this  court  by  plaintiff  in 
error  is  that  it  is  not  shown  by  the  record  that  any  sub- 
stantial right  of  the  defendant  fias  been  jeopardized  or 
lost.  There  is  no  suggestion  in  the  brief  of  any  fraud 
or  misconduct  on  the  part  of  the  officials  whose  duty 
it  was>  under  the  statute,  to  make  and  return  the  list 
from  which  such  grand  jury  should  be  drawn. 

And  in  the  ca»es  of  State  v.  Carney,  20  Iowa,  82, 
Friery  v.  People,  54  Barb.  319,  Ferris  v.  People,  35  N.  Y^ 
125,  and  12  Am.  &  •  Eng.  Enc.  Law,  p.  328,  the 
doctrine  is  clearly  set  forth,  and  in  which  doctrine  we 
concur:  "In  the  absence  of  any  suggestion  or  showing 
that  a  failure  to  comply  with  the  statutory  regulations 
in  regard  to  drawing  jurors  has  injuriously  affected  the- 
substantial  rights  of  the  defendant,  an  appellate  court 
will  not  reverse  the  action  of  the  trial  court  in  over- 
ruling a  challenge  to  the  array,  founded  upon  such 
grounds."  And  practically  to  the  same  effect  was  the 
holding  of  this  court  in  the  case  of  Huntley  v.  Territory^ 
7  Okla.  60. 
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lu  the  case  at  bar,  it  doee  not  appear  that  the  mani:  r 
ot  drawing  or  impaneling  the  grand  jnry,  or  the  escusinj? 
of  grand  jurors,  drawn  a«  complained  of,  in  any  way 
affected  or  could  have  affected  the  action  of  such  graml 
jurors.  According  to  the  plea  tendered  by  the  defend- 
ant, she  was  guilty  of  assault  and  battery.  She  ban 
been  convicted  of  this  offense,  and  nothing  else.  Tho 
fine  imposed  and  the  penalty  inflicted  are  authorized  by 
law  for  this  offense,  and  th<e  fact  that  she  was  indicted 
-and  tried  for  a  graver  offense,  which  included  the  offense 
of  which  she  was  finally  convicted,  is  no  reason  why  her 
conviction  and  punishment  for  assault  and  battery  were 
legally  wrong,  or  morally  unjust,  and  we  cannot  see 
wherein  it  is  shown  that  exact  and  substantial  justico 
has  not  been  done.    Hence,  this  c*ise  will  be  affirmed. 

All  of  the  Justices  concurring. 


N.  B.  Easton,  Probate  Jvdge,  v.  Henry  Broadwell. 

(Filed  Aug.  24.  1S99.) 

Appeal— FUal  Order— Error.  An  order  made  by  the  district  court 
durlnff  the  trial  of  a  cause,  for  the  substitution  of  a  cost  bond 
alleged  to  have  been  lost,  Is  not  a  final  order,  does  not  involve 
the  merits  of  the  action,  and  is  not  an  order  upon  which  error 
can  be  assi^rned  to  this  court. 
(Syllabus  by  the  Court.) 

Error  from  the  Probate  Court  of  Payne  County;  before  R.  J. 
Basil,  Probate  Judge. 


King  d  EuttOj  for  plaintiff  in  error. 
Williams  d  Hale,  for  defendant  in  error. 
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Application  of  N.  B.  Easton,  probate  judge  of  PayniJ 
county,  for  restoring  to  the  records  and  proceedings  of 
that  court  a  cost  bond,  under  chapter  42  of  Session  Laws 
of  1895,  entitled  "Restoration  of  Court  Records,"  the 
bond  being  entered  in  an  action  of  Henry  Broadwell 
against  N.  B.  Easton.    Dismissed. 

STATEMENT  OP  THE  CASE. 

On  the  9th  day  of  September,  1896,  the  defendant  in 
error,  Broadwell,  commenced  an  action  in  replevin  in  the 
probate  court  of  Payne  county,  for  the  recovery  of  certaiu 
personal  property  from  the  plaintiff  in  error,  Easton. 
The  plaintiff  in  error  appeared-  specially,  and  moved  the 
court  to  quafih  the  summons  and  writ,  for  the  reason  that 
no  cost  bond  had  been  filed,  as  was  required  by  law. 
Hie  motion  was  overruled,  issues  joined,  a  trial  by  jury 
had,  and  a  verdict  returned  in  favor  of  Broadwell,  and 
judgment  rendered  thereon.  From  this  judgment 
Easton  appealed  to  the  district  court,  and  there  renewed 
his  motion  to  qua^h  the  summons,  for  the  reason  that  no 
cost  bond  had  been  jfiled,  and  that  the  court  had  no  juris- 
diction. The  cause  now  stand-s  in  the  district  court  pend- 
ing upon  that  motion.  Thereupon  Broadwell  applied  to 
the  district  court  for  a  rule  upon  the  probate  court  to  per- 
fect his  transcript  by  showing  that  a  cost  bond  had  been 
filed  as  by  law  required.  The  district  court  made  the  rule 
to  the  probate  court,  and  the  probate  judge  having  there- 
upon made  a  search  for  the  cost  bond,  and  being  unable 
to  find  it,  Broadwell  made  an  application  to  the  probate 
eourt  on  October  1,  1897,  averring  that  on  the  23d  day  of 
March,  1897,  the  case  was  appealed  to  the  di^rict  court; 
that  no  cost  bond  accompanied  the  transcript  to  the 
district    court;    that    the    record,    files,    and  papers  of 
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the  probate  court  had  been  thoroughly  searched; 
that  the  original  bond  could  not  be  found;  that  it  had 
been  lo»t  without  the  fault,  negligence,  or  con- 
nivance of  the  plaintiff;  that  it  was  neces- 
sary that  a  substitution  of  the  bond  be 
made  in  the  probate  court  before  tho  plaintiff  could 
proceed  in  the  court  above;  and  that  the  plaintiff 
would  euffer  great  damage  if  this  was  not  done.  The 
court  was  moved  to  make  an  order  adjudging  that  a  copy 
of  the  said  original  cost  bond,  which  was  furnished  there- 
with and  attached  to  the  application,  was  true  and  cor- 
rect copy  of  the  original  bond  presented  and  approved^ 
and  that  it  had  been  filed  on  the  9th  day  of  September,. 
1897,  and  that  the  record  be  made  to  show  the  fact  in  re- 
gard to  the  filing  and  approval  of  said  bond.  The  said 
application  was  resisted  by  motion  and  demurrer,  which 
were  overruled,  and  answer  filed,  and,  upon  the  issues 
joined,  the  case  was  heard  upon  affidavits,  and  an  order 
of  the  proboate  court  was  finally  made,  sustaining  the- 
application  of  the  plaintiff,  d^frfendant  in  error  here,  and 
an  order  was  made  substituting  the  said  bond;  and  from 
this  ruling  of  the  court  Easton  brings  the  case  here  for  re- 
view. 

Opinion  of  the  court  by 

McAtee,  J.:  If  the  plaintiff  in  error  is  entitled  to  bo 
heard  here,  it  is  because  of  the  provision  in  section  4486, 
Statues  of  1893,  that  this  court  "may  reverse,  vacate  or 
modify  any  of  the  following  orders  of  the  district  court, 
or  a  judge  thereof:  First,  a  final  order.  Second,  an 
order  that  grants  or  refuses  a  continuance;  discharges^ 
vacates  or  modifies  a  provisional  remedy;  or  grants,  re- 
fuses, vacates  or  modifies  an  injunction;  that  grants  op- 


Digitized  by 


Google 


VOL.   VIII.— JUNE   TERM,  1899.  445 


Opinion  of  the  Court. 


refuses  a  new  trial;  or  that  confirms,  or  refuses  to  con- 
firm, the  report  of  a  referee;  or  that  flustain»  or  overrules 
a  demurrer.  Third,  an  order  that  involve©  the  merits  of 
an  action,  or  some  part  thereof."  The  order  complained 
of  is  not  a  final  order,  nor  one  concerning  a  continuance; 
nor  does  it  discharge  or  otherwise  affect  any  provisional 
remedy  or  injunction;  nor  are  the  merits  of  the  action, 
or  any  piart  thereof,  in  any  way  involved.  The  order 
made  by  the  court  in  this  case  was  a  mere  interlocutory 
order,  and  left  the  rights  of  the  parties  upon  the  merits 
of  the  action  entirely  unadjudicated.  It  should  not  have 
been  brought  here  uatil  the  case  was  finally  determined 
upon  the  merits.  (McCallum  v.  Lamhie,  145  Mass.  236,  13 
N.  B.  899.) 

There  is  no  appeal  from  an  order  like  that  which  was 
made  in  the  court  below,  unless  specifiiially  provided  by 
the  statute.  {Broum  v.  Rice,  30  Neb.  236,  46  N.  W.  489; 
Duff  V.  Duff,  71  Cal.  513, 12  Pac.  570;  Fkitas  v.  Richardson, 
147  U.  S.  538,  13  Sup.  Ct.  429.) 

The  appeal  will  therefore  be  dismissed 

All  of  the  Justices  concurring. 
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Frank  Keith  v.  The  United  States  et  al. 

(Filed  Aug.  24,  1899.) 

IvniA'SB^CitizentMp.  A  child  who  is  the  offspring  of  a  white  father 
and  an  Indian  wr^mah  is  not  by  birth  an  Indian,  but  is  a  citlsen 
of  the  United  States,  and  is  not  entitled  to  the  benefit  of  the  act 
of  conio-ess  of  P^ebruary  8,  1887,  (1  Supp.  Rev.  Stat.  U.  S.  p.  634, 
sec.  4.) 
(Syllabus  by  the  Court.) 

Error  from  the  District  Court  of  Canadian  County;  defore 
Jno.  H.  Burfordf  District  Judge. 

R.  B.  Forrest  and  TT.  H.  Criley,  for  plaintiff  in  error. 

S.  L.  Overstreet,  United  States  Attorney,  for  defendant  in 
error. 

Action  by  Frank  Keith  against  the  United  States  and 
another. 

STATEMENT  OF  THE  CASE. 

The  amended  petition  in  this  ease  stated  that  the 
plaintiff  was  born  in  the  Arapahoe  tribe  of  Indians, 
from  a  marriage  between  a  white  father,  adopted  into 
the  tribe  when  a  child,  and  a  half-breed  Indian  woman; 
that  the  parents  had  lived  with  the  tribe  for  years,  and 
had  been  treated  with  as  members  of  the  tribe,  and  en- 
joyed all  the  rights  of  an  Indian  member  of  the  tribe, 
nnder  the  treaties  made  by  the  United  States  with  the 
Arapahoe  tribe  of  Indians,  and  the  laws  of  the  United 
States  enacted  and  in  force  relative  thereto,  and  enjoyed 
all  the  rights,  privileges  and  annuities  granted  to  said 
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tribe  by  the  government;  that  the  family  had  segregated 
themselves  from  the  tribe  by  living  upon  lands  not  within 
the  tribal  reservation,  but  near  the  agency,  and  had 
entered  upon  the  pursuit  of  farming,  and  adopted  the 
habits  of  civilized  people,  and  had  become  citizene  of  the 
United  States  to  all  intents  and  purposes,  if  not  in  fact 
under  the  letter  and  spirit  of  the  law;  that  the  plaintiff 
had  settled  upon  the  land  in  question  long  prior  to  the 
proclamation  of  the  president  opening  up  the  Oklahoma 
lands  to  settlement,  of  which  it  was  a  part;  that,  on 
the  opening,  the  secretary  of  the  interior  reserved  this  * 
land,  and  under  the  act  of  February  8,  1887,  set  it  aside 
to  the  plaintiff  as  an  allotment  under  that  law;  that  sub- 
sequently the  interior  department  refused  to  issue  the 
patent  required  by  the  statute;  and  that  the  defendant,, 
the  United  States,  now  refuses  to  allow  the  plaintiff  to^ 
retain  the  land  as  an  allotment,  under  the  homeeitead 
laws  applicable  to  Indians  and  others,  and  denies  and 
excludes  the  plaintiff  from  any  right,  title,  or  interest 
therein,  and  refuses  to  issue  a  patent  to  the  plaintiff  for 
said  land  under  any  act  of  congress;  and.  that  the  de- 
fendant  Morey  has  entered  upon  the  land,  and  appro- 
priated  to  himself  the  improvements  belonging  to  the 
plaintiff,  and  has  appropriated  to  himself  the  use  of  the 
land,  and  refuses,  by  force  and  menace,  to  permit  the 
plaintiff  to  enjoy  the  use  thereof.  The  petition  avers 
that  the  plaintiff  was  at  all  times  under  the  care  and 
control  of  an  Indian  agent  appointed  by  the  United 
States,  and  that  he  was  clothed  and  educated  at  the  ex- 
pense of,  and  under  the  supervision  of  the  United 
States;  and  he  asked  for  relief  "that  the  land  be  set  aside 
to  him,  and  that  an  order  be  made  directing  that  a  patent 
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be  issued''  to  him.  A  demurrer  was  interposed  on  behalf 
of  the  United  States^  upon  the  ground  that  the  petition 
^id  not  state  facts  sufficient  to  constitute  a  cause  of 
action  against  the  defendant,  the  United  States.  The 
<;otirt  sustained  the  demurrer,  exceptions  were  reserved, 
and  the  case  is  brought  here  upon  this  ruling  of  the 
court    Affirmed. 

Opinion  of  the  court  by 

McAtee,  J. :  The  law  of  the  United  States  under  which 
the  plaintiff  asserts  his  rights  here,  and  which  was 
-enacted  on  February  8, 1887,  and  is  to  be  found  in  1  Supp. 
Rev.  St.  U.  S.  p.  534,  sec.  4,  reads  as  follows:  "Where 
any  Indian  not  residing  upon  a  reservation  *  *  shall 
make  settlement  upon  any  surveyed  or  unsurveyed 
lands  of  the  United  States  not  otherwise  appropriated, 
Tie  or  she  shall  be  entitled,  upon  application  to  the  local 
land  office  for  the  district  in  which  the  lands  are  located, 
to  have  the  same  allotted  to  him  or  her,  and  to  his  or  her 
children,  in  quantities  and  measures  as  provided  in  this 
act  for  Indians  residing  upon  reservations;  and  when 
such  settlement  is  made  upon  unsurveyed  lands,  the 
grant  to  such  Indian  shall  be  adjusted  upon  the  survey 
of  the  lands  so  as  to  conform  thereto;  and  patents  shall 
be  issued  to  them  for  such  lands  in  the  manner  and  with 
the  restrictions  as  herein  provided."  The  question 
raised  upon  the  demurrer  is  whether  or  not  the  plaintiff 
as  an  Indian,  is  entitled  to  the  benefit  of  the  provisions  of 
this  act.  While  it  is  averred  that  he  was  a  member  of  the 
Arapahoe  tribe,  and  enjoyed  all  the  rights  of  a  member 
of  such  tribe,  yet  these  averments  will  be  controlled  by 
the  several  special  statements  of  fact  made  in  the  peti- 
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tion,  that  he  was  bom  "from  a  marriage  between  a 
white  father  adopted  into  the  tribe  when  a  child  and 
a  half-breed  Indian  woman." 

The  question  wae  presented  in  Ew  parte  Reynolds,  5 
Dill.  394,  Fed.  Cas.  No.  11,719,  and  it  was  there  concluded 
that,  the  Indians  being  free  persone,  the  commbn-law 
mle  that  the  offspring  of  free  pereons  follows  the  con- 
dition of  the  father  prevails  in  determining  the  status 
of  the  offspring  of  a  white  man,  a  citizen  of  the  United 
States,  and  an  Indian  woman.  This  case  was  cited  in 
the  opinion  of  Assistant  Attorney  General  Shields  to  the 
secretary  of  the  interior,  November  27,  1891  (13  Land 
Dec.  685,)  and  the  rule  reannounced  in  the  declaration 
that  "children  of  such  parents  are  therefore  by  biri:h  not 
Indians,  but  citizens  of  the  United  States,  and  conse- 
quently not  entitled  to  allotments  under  the  act  of 
March  2,  1889,'*  which  provided  for  allotments  to  the 
members  of  the  tribe  to  which  this  woman  belonged. 
The  ruling  made  in  Ex  parte  Reynolds  was  also  cited  and 
followed  in  the  case  of  V.  S.  v.  Ward,  42  Fed.  320,  and 
will  be  followed  here.    The  judgment  is  affirmed. 

Burford,  C.  J.,  having  presided  in  the  court  below, 
not  sitting;  all  of  the  other  Justices  concurring. 
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Carl  Crawford  v.  Board  op  Commissioners  of  Noblk 

County. 

(Filed  Aus.  24,  1899.) 

1.  County  Warrants— /»«erf*m«n*  Defined.  A  county  warrant  or  order 
Is  an  instrument,  generally  in  the  form  of  a  bill  of  exchange, 
drawn  by  the  proper  officer  of  the  county  upon  the  county  treas- 
urer, directing  him  to  pay  an  amount  of  money  specified  therein, 
upon  a  particular  fund,  to  the  person  named  therein,  or  to  his 
order,  or  to  bearer. 

2.  BAUf^NegotiaUHly,  County  warrrnts  or  orders  being  In  form 
negotiable,  they  are  transferable  by  delivery,  se  far  as  to  authorize 
the  holder  thereof  to  demand  payment  of  them,  and  to  malntaia 
in  his  own  name  an  action  thereon.  But  they  are  not  negotiable 
instruments  In  the  sense  of  the  law  merchant,  so  that,  when  held 
by  a  bona  fide  purchaser,  evidence  of  their  invalid  ty  or  defenses 
against  the  original  payee  would  be  excluded.  The  transferee  takes 
them  subject  to  all  the  legal  and  equitable  defenses  which  existed 
between  the  original  parties. 

8.  Same— Bona  Fide  Holder.  Hence,  a  county,  when  sued  upon  Its  war- 
rants by  a  bona  fide  holder  thereof  for  value,  may  set  up  any 
defense  to  which  It  was  subject  in  the  hands  of  the  original  payee. 

4.  Same— .4  rtlon  Upon— Defense— Res  Judicata.  Where  a  county  pleaded 
as  a  special  defense  to  an  action  brought  by  the  assignee  of  a 
county  warrant,  that  after  the  original  claim,  in  settlement  ot 
which  the  warrant  was  issued,  was  allowed  by  the  boaid  of  county 
commissioners,  and  before  the  time  for  taking  an  appeal  had 
expired,  the  county  attorney,  upon  petition  signed  by  the  requisite 
number  of  citizen  taxpayers,  duly  appealed  said  cause  to  the 
district  court;  that  the  plaintiff  In  error  had  knowledge  that  the 
appeal  had  been  taken,  and  that  said  cause  was  pending  in  the 
district  court,  and  had  ample  opportunity  to  assert  any  rights  he 
may  have  had  as  the  holder  of  the  warrant  sued  upon  in  this 
action;  that  neither  the  original  claimant  nor  this  plaintiff  made 
any  appearance  or  defense  to  said  action  in  the  distr  ct  court;  and 
thereupon  the  court,  being  fully  advised  in  the  premises,  rendered 
judgment  in  favor  of  the  county  and  against  the  original  claimant, 
declaring  that  said  claim  was  void,  and  decreeing  the  cancellation 
of  the  warrant  Issued  In  settlement  thereof;   and  that  said  Judgment 
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has  become  flnal,   no  appeal  having  been  taken  therefrom,— Ae2d 
to  state  facts  sufficient  to  constitute  res  judicata.    It  is  further  lield 
that  It  constitutes  a  bar  to  plaintiff's  right  of  recovery  in  an 
action  upon  a  q^Qmt^m  memil. 
(Syllabus  by  the  Court.) 

Error  from  the  Probate  Court  of    Noble    County;    before 
EtJian  AUeUj  Probate  Judge. 

James  B,  Diggs,  for  plaintiff  in  error. 
TF.  Jf .  BowleSy  for  defendant  in  error. 

STATEMENT  OP  THE  CASE. 

Auction  by  Carl  Crawford  against  the  board  of  county 
commismoners  of  Noble  county,  Oklaihoma,  to  recover  the 
6am  of  |300  on  a  county  warrant  issued  on  the  4th  day 
of  December,  1896,  to  one  S.  E.  Richardson,  and  subse- 
quently assigned  to  the  plaintiff  in  error,  Carl  Crawford, 
who  was  at  the  commencement  of  this  action  the  owner 
and  holder  thereof.  The  plaintiff's  petition  alleges  that 
the  warrant  w>a«  drawn  on  the  salary  fund  of  said  county^ 
and  was  issued  to  Richardson  for  the  payment  of  services 
rendered  as  registw  of  deeds  of  said  county,  and  for  the 
purpose  of  making  an  index  of  the  records  of  «aid  county 
ander  and  by  virtue  of  a  contract  entered  into  between 
Bichardson  and  the  board  of  county  commissioners;  that 
theeervices  were  performed  by  Richard«on,  for  the  pay- 
ment of  which  said  warrant  was  iscnied,  and  that  the 
services  were  accepted  by  the  county,  and  were  reason- 
ably worth  the  sum  of  |300;  that  thereafter  Richardson 
sold,  transferred,  and  delivered  the  warrant  for  a 
valuable  consideration  to  this  plaintiff.  It  is  further 
alleged  in  the  petition  that  there  is  sufficient  money  in 
the  salary  fund  of  said  county  for  the  payment  of  said 
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warrant,  but  that  the  defendant  haa  failed  and  refused  to 
IMiy  the  same. 

To  this  petition  the  defendant  filed  an  an«wer,  alleging 
©ubetantially  the  following  facts :  (1)  The  defendant  de- 
nies that  it  is  indebted  to  the  plaintiff  in  the  enm  of  |300, 
or  in  any  other  amount.  (2)  The  defendant  admitted 
that  it  entered  into  a  contract  with  Richardeon  to  make 
an  index  of  the  record®  of  said  county,  but  alleged  that 
the  contract  was  obtained  by  means  of  deceit  and  false 
representations  in  this:  That  since  said  work  was  per- 
formed the  defendant  has  made  an  investigation  as  to  the 
amount  of  work  that  was  necessary  to  make  and  com- 
plete said  index,  and  as  to  the  value  of  such  services,  and 
that  150  was  a  fair  and  reasonable  charge  for  said  serv- 
ices; that,  by  reason  of  such  false  and  fraudulent  repre- 
sentations, said  contract  and  the  warrant  issued  in  settle- 
ment thereof,  are  void.  (3)  That  the  warrant  Is  illegal 
^md  void,  for  the  reason  that  it  was  not  drawn  on  the 
proper  fund.  (4)  That  after  the  said  bill  of  S.  E.  Rich- 
atrdson  for  making  an  index,  as  alleged  in  the  petition, 
had  been  allowed  by  the  board  of  county  commissioners, 
and  before  the  time  for  taking  an  appeal  had  expired,  the 
county  attorney,  upon  a  petition  signed  by  the  requisite 
number  of  citizen  taxpayers,  duly  appealed  said  cause  to 
the  district  court  of  Noble  county;  that  this  plaintiff  had 
knowledge  that  the  appeal  had  been  taken,  and  that  said 
cause  was  pending  in  the  district  court,  and  had  ample 
opportunity  to  assert  kny  rights  he  may  have  had  «s  a 
holder  of  the  warrant  sued  upon  in  this  action;  that 
neither  the  original  claimant,  S.  E.  Richardson,  nor  this 
plaintifif,  made  any  defense  or  appearence  to  said  action 
in  the  district  court.  And  thereupon  the  court,  being 
fully  advised  in  the  premises,  rendered  judgment  in  favor 


Digitized  by 


Google 


VOL.  VIII.— JUNE   TERM,  1899.  453 

Opinion  of  the  Court.  * 

of  the  county  and  against  tbe  original  claimunt,  S.  E. 
BichardBon,  holding  that  the  claim  of  sadd  S.  E.  Richard- 
son, and  the  warwmt  ie»aed  in  settlement  thereof,  ar-- 
Yoid;  and  that  said  jndgment  has  become  final,  no  appeal 
having  been  taken  therefrom. 

The  plaintiff  demu^rred  to  defendant's  answer,  upon  the 
ground  that  the  aaid  answer  and  each  defense  therein  con- 
tained do  not  state  facts  Sfufficient  to  constitute  a  de- 
fense to  plaintiff's  cause  of  action,  which  demurrer  was 
overruled  by  the  court,  and  exception  duly  reserved  by 
the  plaintiff.  The  plaintiff  then  filed  a  reply  containing 
a  general  denial  to  the  first  and  second  special  defenses 
contained  in  defendant's  answer.  The  defendant  there- 
upon filed  a  motion  for  judgment  on  the  pleadings,  which 
motion  was  sustained  by  the  court,  and  judgment  ren- 
dered in  favor  of  the  defendant  and  against  the  plaintiff. 
From  this  judgment  the  plaintiff  appeals.    Affirmed. 

Opinion  of  the  court  by 

Hainer,  J.:  It  is  contended  by  the  plaintiff  in  error 
that  the  court  erred  in  sustaining  defendant's  motion  for 
judgment  on  the  pleadings.  It  appears  from  the  record 
that  the  plaintiff  in  his  reply  denied  the  allegations  con- 
tained in  the  first  and  second  defenses  set  up  by  the  de- 
fedant's  answer,  but  did  not  deny  the  allegations  con- 
tained in  the  third  special  defense.  And  hence,  if  the 
third  special  defense  states  facts  sufficient  to  constitute 
a  defense  to  J>laintiff's  cause  of  action,  then  the  demurrer 
of  the  plaintiff  was  properly  overruled,  and  the  court  was 
right  in  sustaining  the  defendant's  motion  for  judgment 
ax>on  the  pleadings.  The  only  question  then  presented 
in  this  appeal  is,  did  the  court  err  in  overruling  the  plain- 
tiff's demurrer  to  the  third  special  defense  of  the  defend- 
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ant'e  answer,  upon  the  graan4  that  43aid  special  defense 
does  not  state  facta  sufficient  to  conetitute  a  canoe  of 
action?  The  defendant  in  his  thinl  special  defense 
avepred  that  after  the  claim  of  Richardson  was  allowed 
by  the  board  of  county  commissioners,  and  before  the 
time  for  taking  an  appeal  had  expired,  the  county  at- 
torney, in  pursuance  to  a  petition  signed  by  the  requisite 
number  of  citizen  taxpayers,  duly  appealed  from  the 
action  of  the  board  of  county  commissioners  in  allowing 
said  bill,  to  the  district  court  of  said  county,  after  giving 
notice  in  l^e  manner  preoorfbed  by  law.  And  it  was  fur- 
ther averred  that  the  plaintiff  to  this  cause  of  action  had 
knowledge  that  an  appeal  had  been  taken,  and  knew 
when  said  cause  was  set  for  trial  in  the  district  court, 
and  that  he  had  ample  opportunity  to  assert  his  rights 
as  a  holder  of  the  warrant  sued  upon  in  this  action;  that 
said  cause  came  on  to  be  heaxd  in  its  regular  (Jrder,  the 
county  appearing  by  its  attorney,  but  that  the  defendant, 
Richardson,  made  default,  and  thereupon  the  court,  being 
duly  advised  in  the  premises,  rendered  judgment  in  favor 
of  the  appellant,  disallowing  the  bill  of  Richardsc»i,  and 
decreeing  that  the  warrant  which  was  issued  in  settle- 
ment of  said  bill  was  void,  and  ordered  the  cancellaticm 
of  said  warrant.  A  copy  of  the  journal  entry  Is  attached^ 
and  made  a  part  of  the  defendant's  third  special  defense. 
Section  37,  art.  9,  ch.  22,  Statuteja  of  1893,  in  relation 
to  appeals  from  the  county  commissioners'  decisionfi,  pro- 
vides that  any  county  attorney,  ux>on  the  written  demand 
of  at  least  seven  taxpayers  of  the  county,  ^hall  take  an 
appeal  from  any  action  of  the  board  of  county  commis- 
sioners of  any  county  within  Ms  district,  when  said 
action  relates  to  the  interests  or  affairs  of  the  county  at 
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ISiPgey  ar  any  portion  thereof,  in  the  name  of  the  proper 
county,  when  he  deems  it  to  be  to  the  interest  of  the 
county  ©o  to  do. 

Section  38  provides  that  said  appeal  shall  be  taken 
within  twenty  days  after  the  decision  of  said  t)oard,  by 
serring  a  written  notice  on  one  of  the  board  of  county 
commissioners,  etc. 

Section  40  provides  that  all  appeals  thus  taken  to  the 
district  court  shall  be  docketed  as  all  other  oases  pending 
therein,  and  shall  be  heard  and  determined  de  novo. 

Section  41  is  as  follows:  "The  district  court  may  make 
a  final  judgment,  and  cause  the  4same  to  be  executed,  or 
may  send  the  same  back  to  the  board  with  an  order  how 
to  proceed,  and  require  said  board  of  county  commission- 
ers to  comply  therewith,  by  a  mandamus  or  attachment 
as  for  contempt." 

From  these  various  provisions,  it  clearly  appears  that 
an  appeal  was  taken  in  the  manner  and  form  as  pre- 
scribed by  the  statute,  and  that  the  district  court  had 
complete  jurisdiction  of  the  parties  and  subject-matter 
of  the  action.  The  allowance  of  the  claim  by  the  board 
of  county  commissioners,  and  issuing  a  warrant  in  settle- 
ment thereof  to  Richardson,  were  mere  prima  facie,  and 
not  conclusive,  evidence  of  the  validity  of  the  claim. 
The  county  attorney,  upon  the  petition  of  the  requisite 
number  of  citizen  taxpayers,  had  the  right  to  appeal  from 
the  allowance  of  the  board  of  county  commissioners  to 
the  district  court;  and,  when  swch  appeal  is  taken,  the 
«taitnte  requires  that  the  cause  shall  stand  for  trial  and 
determination  de  novo.  Richardson  having  failed  to  ap- 
pear in  the  district  court  and  defend  his  interest  therein, 
tiie  judgment  of  the  court  was  final  and  conclusive  as  to 
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his  claim  against  the  county.  The  judgment  of  the  diB- 
trict  court  having  become  final  and  conclusive,  the  de- 
fendant had  a  right  to  plead  it  a»  a  bar  to  plaintiff'e  right 
of  recovery  in  thi«  action,  and  the  fact  that  the  plaintiff  in 
this  action  cladm«  that  he  had  no  notice  or  knowledge  of 
the  appeal  from  the  allowance  of  Richairdson'9  claim,  and 
that  he  was  nrot  made  a  party  to  Buch  an  appeal,  is  wholly 
immatenal. 

A  county  warrant  or  order  may  be  defined  to  be  an 
instrument  generally  in  the  form  of  a  bill  of  exchange, 
drawn  by  the  proper  officer  of  the  county  upon  the  county 
treasurer,  directing  him  to  pay  an  amount  of  money 
specified  therein,  upon  a  particular  fund,  to  the  person 
named  therein,  or  to  his  order,  or  to  bearer.  In  this  Ter- 
ritory a  county  warrant  is  issued  by  the  board  of  county 
commissioners  upon  the  treasurer  of  the  county,  direct- 
ing him  to  pay  an  amount  of  money  specified  therein, 
upon  a  particular  f  und,to  the  person  named,or  his  bearer. 
The  warrant  sued  upon  in  this  action  was  dsnawn  by  the 
chairman  of  the  board  of  county  commissioners,  attested 
by  the  county  clerk,  upon  the  county  treasurer,  directing 
him  to  pay  to  S.  E.  Richardson,  or  bearer,  the  sum  of  f300, 
for  miaking  an  index,  out  of  the  salary  fund  of  said 
county^  While  such  warrants  or  orders  are  assignable, 
and  the  assignee  may  maintain  an  action  thereon,  they 
do  not  possess  all  the  incidents  of  negotiable  i>aper,  so 
that  the  holder,  for  value,  obtains  an  absolute  title,  free 
from  all  legal  or  equitable  defenses  which  existed  be- 
tween the  original  parties.  In  other  words,  if  such  war- 
rants or  orders  are  invalid  when  issued,  they  are  invalid 
for  all  time  and  the  protection  which  attends  a  hana  fide 
purchaser  of  negotiable  paper,  before  maturity,  withoOt 
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actual  or  conHtnictive  notice  of  the  illegality  of  ite  con- 
eideration,  does  not  extend  to  like  purchasers  of  county 
or  municipal  warrants. 

In  the  ca<9e  of  Wall  v.  Monroe  Co,,  103  U.  S.  77,  where 
the  validity  of  certain  county  warrants  was  drawn  in 
question,  Mr.  Justice  Field,  speaking  for  the  court,  said: 
**The  warrants,  being  in  form  negotiable,  are  transferable 
by  delivery  so  far  as  to  authorize  the  holder  to  demand 
payment  of  them,  and  to  maintain,  in  has  own  name  an 
action  upon  them.  But  they  are  not  negotiable  instru- 
ments in  the  sense  of  the  law  merchant,  so  that,  when 
held  by  a  bona  fide  purchaser,  evidences  of  their  invalidity 
or  defenses  against  the  original  payee  would  be  excluded. 
The  transferee  takes  them  subject  to  all  the  legal  and 
equitable  defenses  which  existed  to  them  In  the  hands 
of  such  payee."  Applying  these  well-settled  principles  of 
law  to  the  case  at  bar,  it  will  be  readily  seen  that 
whatever  defenses  were  available  against  Richardson,  the 
original  holder  oif  the  warrant,  are  good  against  Craw- 
ford, who  claims  to  be  a  subsequent  purchaser  and 
holder  thereof.  In  other  words,  Crawford  has  no  greater 
rights  than  Richardson,  the  original  payee.  The  judg- 
ment of  the  district  court  being  res  judicata  as  to  the 
rights  of  Richardson,  it  must  follow  that  such  judgment 
is  conclusive  and  binding  upon  the  plaintiff  in  this  action. 

Neither  is  the  contention  of  the  plaintiff  in  error  well 
taken  that  his  petition  states  a  good  cause  of  action  to 
recover  upon  the  quantum  meruit.  In  Ooose  River  Bank  r. 
Willow  Lake  School  Tp.,  1  N.  D.  26,  44  N.  W.  1002,  it  was 
held  that  a  school  warrant  issued  to  a  teacher  who  does 
not  hold  a  legal  certificate  of  qualification  is  void  under 
the  statute  of  North  Dakota;  and  the  fact  that  the  school 
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township  .received  the  benefit  of  the  teacher's  services 
does  not  subject  the  county  to  liability,underthe  warrant, 
upon  the  quantum  meruit.  And  mxdi  a  warrant  not  being 
negotiable,  so  as  to  cut  off  defencies,  an  assignee  cannot 
recover  thereon,  as  being  a  bona  fide  purchasetr. 

In  Hampton  v.  Board,  43  Pac.  324,  the  supreme  court  of 
Idaho  held  in  a  late  case  that  the  services  rendered  under 
a  void  contract  with  the  board  of  county  eommissioners 
cannot  be  reeovered  for  in  an  action  upon  the  quantum 
meruit. 

The  original  claim  of  Richardson  for  services  rendered 
upon  Ms  contract  with  the  board  of  county  commission- 
ers having  been  held  to  be  absolutely  void,  and  no  appeal 
•having  been  taken  from  such  judgment,  the  plaintiff  in 
error,  who  is  the  assignee  of  said  claim,  cannot  maintain 
an  action  to  recover  upon  the  quantum  meruit.  It  must, 
therefore,  follow  that  the  third  special  defence  of  the 
defendant  stated  a  good  cause  of  action,  and  the  demuri  er 
thereto  was  properly  overruled. 

Other  questions  were  raised  by  the  pleadingsi,  but,  ae 
this  point  is  decisive  upon  the  case,  it  will  be  unnecessary 
to  consider  them.  The  judgment  of  the  probate  court 
is  therefore  affirmed. 

All  of  the  Justices  concurnng. 
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B.  P.  Smith  v.  W.  W,  Spencer  et  al 

(Filed  Aug.  24.  1899.) 

1.  APPmALt—Bvidence~-Finding$  of  Fact.  Where  there  la  competent  evi- 
dence reasonably  tending  to  support  the  finding  of  the  trial  court  on 

^        controverted  questions  of  fact,  the  aprella.e  c^urt  will  not  disturo 
the  finding  on  the  weight  of  the  evidence. 

2.  FiNBiNQS  OT- Fact— Effect,  The  finding  of  the  trial  court  upon  con- 
troverted questions  of  fact  will,  on  appeal,  be  given  the  same 
effect  as  the  verdict  of  a  Jury. 

(Syllabus  by  the  Court.) 

Error  from   the  Probate   Court   of  Kay   County;   before 
Robert  Neffy  Probate  Judge. 

Exline  d  Barmim,  for  plaintiff  in  error. 

C.  J.  Michling  and  T.  H.  Cuppage,  for  defendant  in 
'error. 

Action  by  B.  F.  Smith  against  W.  W.  Spencer.  W. 
C.  Spencer  intervened.  From  an  order  dissolving  the 
attachment  plaintiff  brings  error.    Affirmed. 

Opinion  of  the  court  by 

BuBFORD,  C.  J.:  The  plaintiff  in  error,  Smith,  brought 
an  action  in  the  probate  court  of  Kay  county  to  recover 
a  judgment  against  W.  W.  Spencer,  on  a  promissory  note 
executed  by  Spencer  and  on  an  account  for  merchandise 
sold  to  Spencer.  Smith  procured  an  attachment  to  issue 
in  the  cause,  and  the  writ  was  levied  on  certain  chattels, 
a  portion  of  which  was  claimed  by  the  defendant  W.  W. 


Digitized  by 


Google 


460  SUPREME  COURT  OF  OKLAHOMA. 

Smith  V.  Spencer  et  al. 

Spencer,  and  a  portion  by  hi«  son  W.  O.  Spencer,  who 
intervened.  The  grounds  for  attachment,  as  set  out  in 
the  affidavit  were:  First,  that  the  defendant  has 
assigned  and  disposed  of  a  part  of  his  property  with  in- 
tent to  hinder,  delay,  and  defraud  his  creditors;  second,, 
that  the  defendant  is  about  to  assign,  remove,  and  dis- 
pose of  a  part  of  his  property  with  intent  to  hinder,  delay, 
and  defraud  his  creditors;  third,  that  he  fraudulently 
contracted  the  debt  fbr  which  action  was  brought.  The 
attachment  defendant,  W.  W.  Spencer,  denied  the 
grounds  oi  attachment  and  moved  that  the  attachment 
be  dissolved.  This  issue  was  tried  to  the  court,  and  con- 
siderable evidence,  both  parol  and  written,  introduced. 
On  the  trial  of  this  ifisue,  the  court  found  for  thie  de- 
fendant, that  the  grounds  for  attachment  were  not  sus 
tained,  and  discharged  the  attached  property.  From  this 
order  Smith  appeals. 

The  burden  was  on  the  plaintiff  to  establis-h  some  one 
of  his  alleged  grounds  of  attachment.  The  claim  that 
the  debt  was  fraudulently  contracted  was  abandoned  by 
failure  to  introduce  any  evidence  tending  to  support  such 
aJlegation.  The  evidence  relied  upon  to  support  either  or 
both  the  other  grounds  was  largely  to  the  effect  that 
the  defendant  was  involved  in  numerous  debts  to  divera 
persons,  and  that  he  had  executed  a  number  of  chattel 
mortgages  at  various  times,  and  to  divers  persons,  on 
his  personal  property,  consisting  of  live  stock,  farming 
implements,  growing  crops,  and  an  outfit  for  butcher 
shop.  But  there  was  no  evidence  that  the  debts  for 
which  these  mortgages  were  executed,  were  not  lona  fide 
debts,  nor  was  there  any  evidence  that  the  defendant, 
by  giving  any  of  these  mortgages,  intended  to  defraud 
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any  person,  but  there  waa  evidence  to  the  effect  that  the 
money  obtained  on  these  credits  was  used  to  pay  other 
^bts.  In  the  absence  of  fraudulent  intent,  the  giving 
of  chattel  mortgages  or  preferring  creditws  will  not  sus- 
tain an  attachment.  {Randall  v.  8hat0y  28  KajQ.  419; 
Kelsey  v.  Harrison,  29  Kan.  143;  Tootle  v.  Caldwell^  30 
Xan.  125,  1  Pac.  329.) 

It  was  shown  that  at  one  time  some  mortgaged  prop- 
-erty  of  the  defendant  was  eold  at  mortgagee's  sale,  and 
the  defendant  procured  a  third  person  to  bid  the  property 
in  for  his  20-year-old  son,  who  lived  on  the  farm  with  him, 
and  it  is  claimed  that  this  was  evidence  to  defraud.  If 
unexplained,  this  circumstance  would  tend  strongly  to 
support  the  allegation  of  fraudulent  intent.  But  the 
defendant  and  the  third  person  who  bid  in  the  property 
both  testified  that  the  young  man  paid  for  the  property 
with  money  given  him  by  an  aunt,  and  this  was  uncon- 
tradicted. 

There  was  competent  evidence  on  each  material  ques- 
tion involved  in  the  controversy.  The  trial  court  heard 
the  evidence,  saw  the  witnesses,  and  had  to  pass  upon 
the  Wfight  of  the  evidence  and  credit  of  the  witnessi^s 
The  evidence  fairly  and  reasonably  tends  to  support  his 
findings  and  this  court  will  not  disturb  the  finding  of 
tLe  trial  court  under  such  circumstances. 

Th(»re  are  other  questions  presented  by  plaintiff  in 
error.  It  is  contended  that  the  court  erred  in  holdinj^ 
that  the  intervenor  was  the  owner  of  a  portion  of  the 
attached  property.  But,  if  plaintiff  was  not  entitled  to 
the  attachment,  it  could  make  no  difference  to  him  who 
got  the  property,  and,  if  error  was  committed,  he  cannot 
complain  of  it. 
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It  is  further  claimed  that  the  trial  court  ecred  in  hold- 
ing that  the  defendant  was  the  head  of  a  family,  and  that 
a  portion  of  the  attached  property  was  exempt.  The 
plaintiff  is  in  no  position  to  urge  this  objection.  The 
court  found  that  he  bad  failed  to  prove  his  grounds  for 
attachment,  and  dischcirged  the  attachment.  He  was 
entitled  to  no  lien  on  the  property,  in  any  event.  Thi'i 
question  might  be  important  on  the  levy  of  an  execution 
to  satisfy  his  judgment,  but  it  is  immaterial  on  the  ques- 
tion of  the  attachment.  The  judgment  discharging  the 
attached  property  is  affirmed,  at  costs  of  plaintiff  in 
error. 

All  of  the  Justices  concurring. 


John  Craggs  et  al  v.  Elijah  Earls. 

(Filed  Aug.  24,  1S99.) 

1. .  Real  Estate— Vnirfor**  Lien.  One  who  sells  real  property  has  a 
special  vendor's  lien  thereon,  independent  of  possession,  for  so  much 
of  the  price  as  remans  unpaid  and  unsecured,  otherwise  than  by 
the  personal  obligation  of  the  buyer,  subject  to  the  rigrhts  of  pur- 
chasers and  incumbrancers  in  good  faith  without  notice.  (Seas. 
Laws  1896,  p.  164.) 

2.  SAUK—Riffht  of  Po'isefision.  One  who  purchase:?  real  estate  Is,'  in  the 
absence  of  an  agreement  to  the  contrary,  entitled  to  possession 
when  the  conveyance  is  executed  bu:  failure  of  the  vendor  to  deliver 
possession  will  not  defeat  his  right  to  maintain  an  action  to  recover 
balance  of  purchase  money.  The  value  of  the  use  of  the  land  dur- 
ing the  time  he  wrongfully  withholds  possession  Is  a  proper  matter 
of  set-off  or  counter-claim  in  an  action  for  purchase  money. 

8.  Appeal  and  KRUOR—Findinffs  of  Fact.  Where  a  cause  is  tried  to 
the  court,  upon  controverted  questions  of  fact,  and,  there  is  ovl- 
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dence  reasonably  tendln^r  to  support  the  flndlngs  of  the  trial  court, 
the  findings  will  not  be  disturbed  on  the  weight  of  the  evidence. 
(Syllabus  by  the  Court.) 

Error  from  the  District  Court  of  Pottatcatomie  County; 
before  B.  F.  Burtcell,  District  Judge. 

W.  W.  Noffsinger,  for  plalntifits  in  error. 

Cutlip  &  Blakeney  and  J.  E.  Woods^  for  defendant  in 
error. 


Action  by  Elijah  Earls  against  John  Craggs  and 
another.  Judgment  for  plaintiff,  and  defendants  bring 
error.    Affirmed. 

STATEMENT  OP  THE  CASE. 

The  plaintiffs  in  error  purchased  of  Earls  a  tract  of 
land  near  Earlsboro,  in  Pottawatomie  county,  Oklahoma, 
and  Earls  conveyed  the  land  by  warranty  deed  to  H.  E. 
Craggs,  at  the  request  of  John  Craggs.  The  considera- 
tion agreed  upon  was  fl,600,  and  the  Craggs  agreed  to 
assume  a  prior  mortgage  of  $400  and  accrued  intei*esr, 
pay  |300  in  cash,  give  a  note  for  f  100,  and  deliver  to 
Earls^  at  Earlsboro,  a  certain  horse,  which  wae  to  be 
in  satisfaction  of  the  balance  of  purchase  price.  One 
E.  F.  Mitchell  was  acting  as  a  mutual  agent  between 
the  parties,  and  received  a  commission  from  each  of 
them  for  consummating  the  trade.  Mitchell  paid  Earls 
the  |300  for  Oraggs,  and  delivered  him  the  flOO  note, 
and  also  tendered  him  a  horse  of  a  different  description 
frcwa  the  one  agreed  upon.  Earls  refused  to  accept  the 
horse,  and,  after  the  note  came  du«e  and  was  not  paid, 
brought  suit  against  both  the  Oraggs  for  |750, 
the     balance     of     purchase     price     represented      by 
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the  agreed  price  of  the  horse,  and  to  have 
the  same  declared  a  special  vendor's  lien  upon  the  land, 
subject  to  the  |400  mortgage.  The  poeseesion  of  the 
land  was  never  delivered  to  Craggs. 

The  Craggs,  for  defense  to  the  action,  admitted  that 
they  had  paid  Earl«  |350  caah;  alleged  that  they  had 
paid  the  flOO  note,  and  that  they  agreed  to  pay  the 
|400  mortgage,  and  that  they  had  delivered  the  horse  as 
agreed,  except  that  there  was  a  mistake  as  to  the  color 
of  the  horse;  that  it  was  the  intention  of  the  parties  to 
trade  a  bay  horse,  but,  by  mistake,  he  was  described  as  a 
sorrel  horse;  that  Earls  had  retained  possession  of  the 
land,  and  that  it  was  of  the  rental  value  of  |300,  in  which 
sum  they  had  been  damaged  by  the  failure  of  Earls  to 
deliver  possession.  There  was  also  a  general  denial. 
Reply  was  filed,  and  the  case  was  tried  to  the  court. 

The  court  found  for  the  plaintiff.  Earls,  and  found  that, 
by  the  terms  of  the  agreement,  the  defendants  were  to 
deliver  to  Earls,  at  Earlsboro,  as  part  purchase  price  for 
the  land,  a  certain  described  stallion,of  the  value  of  f  750, 
and  that  they  had  failed  to  deliver  the  horse,  pr  pay 
the  balance  of  purchase  price  in  money.  Judgment  was 
rendered  in  favor  of  Earls  for  the  sum  of  |750,  and  said 
•sum  declared  a  lien  on  the  land  which  Earls  had  conveyed 
to  Craggs.  Possession  of  the  land  was  awarded  to 
Craggs.  The  defendants,  the  two  Craggs,  appealed  from 
this  judgment 

Opinion  of  the  court  by 

BuRFORD,  C.  J.:  The  first  contention  by  plaintiffs  in 
error  is  that  Earls  could  not  recover  or  enforce  a  vendor^s 
lien  until  he  had  surrendered  possession  of  the  land. 
If  this  were  an  action  to  enforce  specific  performance  of  a 


Digitized  by 


Google 


VOL.   VIIi:— JUNE    TERM,  1899.  465 

Opinion  of  the  Court. 

contract,  this  contention  would  probably  be  well 
founded.  But  we  do  not  think  the  right  of  the  plaintiff, 
Earls,  to  recover  balance  of  purchase  money  was  at  all 
dependent  upon  the  question  of  possession.  The  debt 
was  due,  and  it  was  unpaid.  This  giave  him  a  right  of 
action.  The  value  of  the  possession  was  a  legitimate 
matter  of  counter-claim  or  set-off,  and  was  a  proper 
matter  of  defense.  The  record  discloses  the  fact  that 
the  failure  to  deliver  possession  was  pleaded  in  this  case, 
and  the  value  of  the  use  of  the  land  set  up  as  damages. 
No  damages  were  proyed  on  the  trial;  hence  this  defense 
failed.  The  authorities  cited  by  counsel  for  plaintiffs 
in  error  are  not  applicable  to  this  case.  In  each  of  the 
cases  cited  the  title  remained  in  the  vendor,  and  the  case 
was  either  a  suit  to  recover  purchase  money  or  enforce 
specific  performance  of  contract. 

In  this  case  the  title  had  passed  to  the  vendees,  and 
this  action  is  for  the  purpose  of  enforcing  a  vendor's  lien 
for  unpaid  purchase  money.  Our  statute  conclusively 
settled*  the  question,  and  leaves  no  room  for  argument. 
Section  1,  ch.  34,  p.  164,  Seision  Laws  of  1895,  provides: 
'^One  who  sells  real  property  has  a  special  vendor's  lien 
thereon  independent  of  poeisession,  for  so  much  of  the 
price  as  remains  unpaid  and  unsecured,  otherwise  than 
by  the  personal  obligation  of  the  buyer,  subject  to  the 
rights  of  purchasers  and  incumbrancers  in  good  faitli 
without  notice."  Whatever  the  rule  may  be  in  other 
jurisdictions*,  the  statute  fixes  the  rule  which  must 
govern  in  this  Territory. 

It  is  further  contended  that  Mitchell  was  the  agent  of 
Earls,  and  that  Craggs  delivered  the  note,  money,  and 
horse  to  Mitchell  for  Earls,  and  that  Mitchell  accepted 
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them;  consequently  this  was  a  payment  to  Earls,  and  a 
•  satisfaction  of  the  contract.  The  facts  do  not  warrant 
this  conclusion.  The  horse  wae  to  be  delivered  to  Earls 
at  Earlsboro.  He  did  not  authorize  Mitchell  or  any  one 
else  to  receive  the  horse  at  any  other  place.  Mitchell 
took  the  horse  to  Earlsboro,  and  tendered  him  to  Earls. 
He  must  have  been  acting  for  Craggs  in  making  this 
tender  or  oflfer  to  deliver.  Earls  refused  *the  horse 
tendered  because  it  was  not  the  kind  of  a  horse  they  had 
agreed  to  deliver  him.  The  whole  question  was  before 
the  trial  court  on  the  facts,  and  testimony  was  introduced 
on  both  sides.  We  cannot  disturb  the  finding  of  the  trial 
court  upon  controverted  questions  of  fact. 

The  only  other  assignment  of  error  presented  in  the 
brief  of  plaintiffs  in  error  is  that  the  court  erred  in  the 
assessment  of  damages.  The  court  permitted  the  defend- 
ants  below  to  offer  evidence  of  the  usable  value  of  the 
possession  of  the  land  from  date  of  the  conveyance  to  the 
time  of  trial.  There  was  no  proof  of  any  damages  by 
reason  of  the  failure  to  deliver  possession.  The  question 
of  what  the  agreement  between  the  parties  was,  it  being 
an  oral  agreement,  was  a  controverted  one  on«the  trial. 
The  court  found  that  the  agreed  purchase  price  of  the 
land  was  |1,600,  and  the  agreed  price  of  the  horee  was 
|750,  and  that,  by  reason  of  the  failure  to  deliver  the 
horse,  there  was  yet  due  on  the  purchase  price  of  the  land 
the  sum  of  |75().  Upon  an  examination  of  the  evidence 
in  the  record,  we  are  of  the  opinion  the  trial  court  com- 
mitted no  error.  The  judgment  of  the  district  court  is 
affirmed,  at  the  costs  of  the  plaintiffs  in  error. 

Burwell,  J.,  having  {N^esided  in  the  court  below,  not 
flatting;  all  of  the  other  Justices  concurring. 
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Levi  Beberstein  v.  The  Territory  of  Oklahoma. 

(Filed  Augr.  24,  1893.) 

1.  Criminal.  Law— iTt^dence  of  Other  Offenses,  As  a  general  rule,  on  a 
prosecution  for  one  crime  it  is  not  proper  to  admit  testimony 
against  the  defendant  showing  that  he  had  committed  other  dis- 
connected'offenses,  for  the  purpose  of  establishing  his  guilt  of  the 
offense  charged,  or  to  impeach  his  credibility;  but  such  evidence 
is  competent  where  it  tends  to  prove  a  motive  and  intent  of  the 
defendant  in  the  commission  of  the  act,  or  any  other  material  fac- 
to be  established. 

2.  "Larcbny  —  Evidence— Rule  Applied.  In  an  indictment  for  larceny, 
where  the  evidence  shows  the  defendant  had  formed  a  commoa 
design  with  one  W.  to  commit  a  number  of  larcenies  in  the  county, 
and  that  it  was  impossible  to  follow  the  course  of  the  parties  in 
the  commission  of  the  offense  charged  in  the  indictmen)t,  without 
also  detailing  the  commission  of  other  Independent  offenses  of  like 
character,  held,  that  such  testimony  was  material,  and  competent 
for  the  purpose  of  showing  a  motive  and  intent  of  the  commission 
of  the  crime  charged  in  the  indictment. 

S.  Oral  IssrnvcTioitB— Appeal— Review,  Where  error  is  assigned  thAt 
the  trial  court  instructed  the  jury  orally  in  a  criminal  case,  and  did 
not  reduce  its  instructions  to  writing  before  giving  them  to  th€ 
Jury,  it  will  not  be  reviewd  on  appeal  by  this  court,  unless  pre8eat«(i 
to  the  trial  court  for  review  in  the  motion  for  a  new  trial. 

4-  EVTDENCE  —  Criminal  Cause  —  Variance.  The  record  in  this  cas* 
examined,  and  held,  that  the  evidence  is  sufficient  to  establish 
ihe  identity  of  the  property  alleged  to  have  been  stolen,  and  that 
there  is  no  fatal  variance  betwen  the  allgatlons  of  ownemhip  in 
the  indictment  and  in  the  pro3f. 
(Syllabus  by  the  Court.) 

Error  from  the  D'tsirict  Court  of  Woods  County;  before  Jno. 
L.  McAteCy  District  Judge. 

L.  W.  Be  Geer,  for  plaintiff  in  error. 

Harper  8.  Cunninghaniy  Attorney  General,  and  Jesse  J. 
Dunn,  County  Attorney j  for  defendant  in  'en'or. 
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Levi  Beberetein  was  convicted  of  larceny,  and  brings 
error.    AflKrmed. 

Opinion  of  the  court  by 

Hainer,  J.:  The  plaintiff  in  error,  Levi  Beberstein, 
wa«  indicted,  tried,  and  convicted  in  the  difirtrict  court  of 
Woods  county  for  the  crime  of  larceny  of  one  bay  gelding 
the  property  of  Lewis  A.  Parker,  and  sentenced  to  the  ter- 
ritorial penitentiary  at  Lansing,  Kan.,  for  a  term  of  two 
years. 

It  Is  contended  by  the  plaintiff  in  error  that  the  court 
erred  in  permitting  the  Territory,  over  the  objections  of 
the  defendant,  to  introdqice  testimony  of  the  oommissioQ 
of  other  separate  and  independent  crimes.  It  is  true,  as  a 
general  rule,  on  a  prosecution  for  one  crime  it  is  not 
proper  to  admit  testimony  against  the  defendant  showing 
that  he  had  committed  other  disconnected  offenses,  for 
the  purpose  of  establishing  his  guilt  of  the  offense 
charged,  or  to  impeach  his  credibility;  but  such  evidence 
is  competent  where  it  tends  to  prove  a  motive  and  intent 
of  the  defendant  in  the  commission  of  the  act,  or  any 
other  material  fact  to  be  established. 

In  State  v.  Retdy  53  Kan.  767,  37  Pac.  174,  the  court 
says:  "As  a  general  rule,  testimony  tending  to  show 
the  commission  of  another  offense  than  the  one  charged 
is  not  admissible,  but,  where  sudh  other  offense  is  in- 
timately connected  with  the  one  charged,  important 
proof,  tending  to  (^stablijgh  the  latter,  cannot  be  excluded 
because  it  may  tend  to  prove  the  defendant  guilty  of 
the  other  offense.'' 

In  State  v.  Lowe,  (Kan.  App.)  50  Pac.  912,  the  court 
held  that:  "E>ri(lenc(:  tending  to  prove  the  accused 
guilty  of  an  oflfense  not  charged  in  the  indictment  is  not, 
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on  that  account,  Incompetent,  if  it  tends  to  prove  any 
fact  constituting  an  element  in  the  offense  that  is  charge 
in  the  indictment.  If  intent  is  material,  any  fact  iB 
competent  against  the  accused  which  tends  to  show  the 
motive  of  the  criminal  act  charged.  In  such  case  the 
evidence  is  not  incompetent  because  it  may  tend  to  show 
the  accused  guilty  of  another  offense  than  the  one 
^arged." 

This  principle  of  law  is  clearly  stated  in  the  case  of 
Commonwealth  v.  Hayes,  140  Mass.  366,  5  N.  E.  264,  where 
the  accomplice  tesiifled  that  he  and  the  defendant  formed 
a  plan  of  stealing  goods  in  places  in  one  county  and  sell- 
ing them  at  places  in  another,  and  that  larcenies  were 
committed  in  the  said  places  and  the  goods  disposed  of  as 
arranged.  This  testimony  of  the  accomplice  was 
corroborated  by  independent  evidence  of  the  commission 
of  the  larceniea  The  indictment  on  trial  was  lor  lar- 
ceny in  the  county  where  the  goods  were  sold,  said 
larceny  being  based  on  the  asporation  of  the  goods  by 
the  defendant  in  that  county.  It  was  held  that  this  in^- 
dependent  evidence  tended  to  corroborate  the  evidence 
of  the  accomplice  by  showing  the  connection  of  the  de- 
fendant with  the  larcenies  which  the  accomplice  had 
testified  to  as  being  the  beginning  of  the  continuous  wet 
which  resulted  in  the  crime  for  which  the  defendant  was 
indicted. 

In  Hdpe  v.  People,  83  N.  Y.  419,  it  was  held  that,  upon 
the  trial  of  an  indietment,  evidence  of  the  commission  of 
another  crime  by  the  prisoner  is  eomx)etent  where  it  is 
relevant  and  material  on  the  question  of  the  guilt  of  the 
prisoner  of  the  crime  for  which  he  is  on  trial. 

In  12  Am.  &  Eng.  Enc.  Law,  p.  855,  the  general  prin- 
ciples governing  this  class  of  testimony  are  summarized 
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as  follows:  "Evidence  which  mef'elv  tends  to  connect 
the  accused  with  other  offenses  distinct  from  tha;t  tor 
which  he  is  on  trial  i»  inadmissible.  But  Where  knowl- 
edge or  guiltj  intent  constitutes  an  essential  Ingredi^it 
in  the  guilt,  or  when  such  proof  conduces  to  establish 
identity  in  developing  the  res  gestae,  or  to  establish  guilt 
by  circumstances  connected  with  the  theft,  the  rule  is  re- 
laxed, and  transactions  of  a  like  kind  with  those  charged 
may  be  given.  So  evidence  of  the  theft  of  other  prop- 
erty, found  with  that  described  in  the  indictment,  may 
be  given  in  rebuttal,  or  for  the  purpose  of  connecting  the 
defendant  with  the  larceny  charged." 

In  this  case  it  appears  from  the  record  that  the  counf'y 
attorney  asked  White,  the  accomplice,  this  question: 
^' What  plans  had  you  and  Beberstein  formed  with  refers 
ence  to  thisi  stealing?"  To  this  question  the  witness 
answered-:  "We  were  to  steal  things — whatever  we 
could — and  take  them  off  somew^here  else,  and  sell  them, 
and  get  the  money  for  them  and  divide  it."  It  clearly 
appears  from  the  evidence  in  this  case  that  White  and 
Beberstein  had  entered  into  a  common  design  to  commit 
a  number  of  larcenies  in  the  county,  and  that  it  was 
impossible  to  follow  the  course  of  these  parties  in  the 
commission  of  the  offense  charged  in  the  indict- 
ment without  also  detailing  the  commission  of  other 
independent  offenses  of  like  character.  These  offenses 
were  so  intimately  connected  one  with  another  that  they 
aJl  became  material  and  competent  for  the  purpose  of 
lowing  a  motive  and  intent  of  the  commission  of  the 
crime  charged  in  the  indictment./ 

It  is  next  contended  that  there  is  a  variance  between 
the  allegations  in  the  indictment  and  the  proof  in  rela- 
tion to  the  ownership  of  the  prop^erty.    We  do  not  think 
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thi»  contentian  is  tenable.  The  court,  in  instruetion  No. 
10,  charged  the  jury  that  it  was  necessary  for  the  prose- 
cution to  prove  that  the  bay  gelding  d-escribed  in  the 
indictment  was  the  property  of  Lewis  A.  Parker,  and  that 
the  same  was  taken  without  the  knowledge  of  Lewis  A. 
Parker.  The  identity  of  the  ownership  of 
the  property  being  a  question  of  fact  for 
the  consideration  of  the  jury,  under  the 
instructions  of  the  court,  and  the  jury  having  found  for 
tlie  prosecution  upon  this  point,  there  being  competent 
evidence  tending  to  establish  such  fact,  this  court  will 
not  disturb  such  finding.  We  are  clearly  of  the  opinion 
that  the  evidence  was  sufficient  to  establish  the  identity 
of  the  property,  and  that  there  was  no  fatal  variance  be- 
tween the  allegations  of  ownership  in  the  indictment 
and  in  the  proof;  and  the  ruling  of  the  trial  court  is  fully 
sustained  by  the  following  authorities:  Statutes  of  1893, 
©ec.  5073;  Martin  v.  TerHtorxj,  4  Okla.  105,  43  Pac.  1067; 
State  v.  Gordon,  (Kan.  Sup.)  42  Pac.  346;  People  v.  Mc- 
Gilver,  (Cal.)  7  Pac.  49;  People  v,  Armstrong,  (Cal.)  46 
Pac.  611. 

It  is  also  contended  by  counsel  for  plaintiff  in  error 
that  the  court  erred  in  instructing  the  jury  orally.  It 
appears  from  the  record  that  this  question  was  not  pre- 
sented to  the  trial  court  for  review  in  a  motion  for  a  new 
trial,  and  hence,  if  error  was  committed,  it  is  not  avail- 
able in  this  court. 

In  Swaggart  v.  Territory,  6  Okla.  344,  50  Pac.  96,  this 
court  held  that  the  error  of  the  trial  court  in  instructing 
the  jury  orally  in  a  criminal  case,  and  not  reducing  its 
instructions  to  writing  before  giving  them  to  the  jury, 
will  not  be  reviewed  on  appeal  unless  presented  to  the 
trial  court  for  review  in  the  motion  for  a  new  trial. 
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It  is  also  contended  by  plaintiff  in  error  that  the  court 
and  county  attorney  made  certain  prejudicial  state- 
ments in  the  presence  of  the  jury.  But  the  record  fails 
to  fihow  that  any  such  prejudici-al  statementB  were  made, 
mop  does  it  ehow  that  any  objections  or  exceptions  were 
saved  in  the  record.  They  were,  therefore,  waived,and  are 
not  available  as  error  here.  {Stutsman  v.  TerrUaryy  7, 
Okla.  490.) 

We  have  examined  each  of  the  errors  assigned  and 
presented  by  the  plaintiff  in  error,  and,  no  prejudicial 
error  appearing  in  the  record,  the.  judgment  of  the  dis- 
trict court  must  therefore  be  affiifmed.  The  clerk  of  the 
court  will  is»ue  a  mandate  to  the  sheriff  of  Wood©  county 
commanding  said  sheriff  to  transport  the  said  Levi 
Beberstein  to  the  territorial  prison  at  Lansing,  Kan.,  in 
pursuance  to  the  sentence  and  judgment  of  the  district  ^ 
court  of  Woods  county,  and  in  conformity  witii  this 
opinion. 

McAtee,  J.,  having  pres'ided  in  the  court  below,  not 
sitting;  all  of  the  other  Justices  concurring. 
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George  W.  Outcalt  v.  William  M.  Collier. 

(Filed  Augr.  24,  J899.) 

1.  Promissory  Notes  —  Joint  Obligations  —  Statutes.  The  common-law 
rule  governins:  the  enforcement  of  Joint  obll^rationp,  and  maklnir 
a  Judgment  asrainst  one  or  more  Joint  makers,  of  a  promissory  no:e 
a  bar  to  further  proceedings  against  the  other  Jo'nt  makers,  his 
been  so  far  modified  by  our  statute  as  that  obligations  appearing 
to  be  Joint  will  be  presumed  t9  be  Joint  and  several  until  such 
presumptton  is  In  some  manner  overcome;  and,  unless  such  pre- 
sumption is  overcome,  fln""  one  or  more  of  the  Joint  makers  of  a 
promissory  note  may  be  proceeded  gainst  severally,  without  prej- 
udice to  the  rights  of  hclaer  against  other  makers. 

2.  Same— Common-Loi0  Rule  Modlfled^Presumptions.  The  statutory  pro- 
vision that,  *'where  a'l  the  parties  who  unite  in  a  promise  receive 
some  benefit  from  the  consideration,  whether  past  or  present,  their 
promise  is  presumed  to  be  Joint  and  several."  when  considered 
together  with  other  sections'  of  our  statute  relating  to  same  sub- 
ject-matter, must  be  held  to  modify  the  common  law  rule  for  con- 
struing obligations  that  appear  to  be  Joint  to  the  extent  that  courts 
will  presume  them  to  be  Joint  and  several,  unless  that  presumption 
is  overcome  by  evidence,  or  the  terms  of  the  obligation  itself 
exclude  such  presumption.  When  this  presumption  is  overcome, 
then  the  obligation  must  be  controlled  by  the  rules  of  the  common- 
law  governing  Joint  obligations. 

S.  JuDOMENT  BY  CONSENT  OF  A  JOINT  DEBTOR— Some  Set  Aside— Error. 
Where  one  of  several  Joint  debtors  on  a  note  consents  to  a  Judg- 
ment against  all  without  a  trial,  and  on  motion  the  court  sets  aside 
the  Judgment  as  to  a  portion  of  the  defendants  who  did  not  auth- 
orize such  consent.  It  is  error  not  to  set  the  Judgment  aside  as  to 
all  of  the  defendants. 


4.  AmKij—Tfecessary  Parties.  Where  a  Judgment  is  rendered  against 
one  of  several  defendants  Jointly  and  severally  liable  on  a 
promissory  note,  and  no  action  taken  as  to  the  other  defendants, 
but  the  cause  left  standing  on  the  docket  as  to  them,  and  the 
defendant  against  whom  Judgment  is  rendered  appeals,  the  remain- 
ing defendants  are  not  necessary  parties  to  the  appeal. 

(Syllabus  by  the  Court.) 
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Error  from  the  District  Court  of  Oklahoma  County;  before 
James  R.  Keatotiy  District  Judge. 

William  P.  Harper,  for  plaintiff  in  error. 
J.  H.  Beatty,  for  defendant  in  error. 

Action  by  William  M.  Collier  against  E.  Taylor  and 
others  on  a  promissory  note.  There  was  a  judgment  for 
plaintiflP,  and  from  an  order  overruling  a  motion  to  set 
aside  the  judgment  as  to  him,  George  W.  Outcalt  brings 
error.    Reversed. 

STATEMENT  OF  THR  CASE. 

This  cause  was  dismissed  at  the  June  term,  1898.  for 
the  reason,  as  stated  in  the  opinion  by  Dale,  C.  J.,  that 
the  plaintiff  in  error  had  failed  to  make  his  co-defendants 
parties  to  the  appeal.  (6  Okla,  615.)  A  rehearing  was 
ordered,  and  it  is  now  contended  that  the  co-defendants 
of  the  plaintiff  in  error  are  not  necessary  parties  to  this 
appeal.  In  the  former  opinion  it  was  said:  "Where  an 
appeal  is  taken  to  modify  or  reverse  the  judgment  of  a 
district  court,  and  the  records  show  that  a  modification 
or  reverFsl  of  the  judgment  will  injuriously  affect  nu- 
merous parties  who  were  co-defendants  in  the  court  below 
and  it  does  not  appear  that  such  co-defendants  are  made 
parties  to  the  appellate  proceedinj^s,  the  appeal  should 
be  dismissed."  The  correctness  of  this  proposition  is 
not  questioned,  but  it  is  contended  that  it  was  improp- 
erly applied  to  the  facts  phown  by  the  record.  William 
Collier,  the  defendant  in  error,  brought  an  action  in  tln! 
probate  court  of  Oklahoma  county  against  E.  Taylor, 
George  W.  Outcalt,  H.  E.  Athey,  J.  S.  Muzzy,  William  S. 


Digitized  by 


Google 


VOL.   VIII.— JUNE   TERM,  1899.  475 

Statement  of  the  Case. 

CJarrell,  and  S.  K.  Hawkins  to  recover  judgment  on  a 
promissoTy  note,  which  note  reads  a»  follows: 

"Oklahoma  City,  O.  T.,  Nov.  24,  1895. 
"For  value  received,  one  year  after  date,  we  promise  to 
pay  to  the  order  of  William  M.  Collier,  at  Choctaw  City, 
O.  T.,  three  hundred  dollars,  with  interest  from  date  at 
12  per  cent,  per  annum,  unless  paid  at  maturity,  and  an 
attorney's  fee  of  10  per  cent;,  in  case  of  legal  proceedings 
to  collect  this  note;  notice  of  extension,  non-paymient, 
and  protest  waived  by  all  signers  and  endorsers  of  this 
note. 
"Due  Nov.  24,  1896.  E.  Taylor, 

" Post  Office.  Gborob  W.  Outcalt. 

*^^o. H.  E.  Athey. 

"J.  S.  Muzzy. 
"William  S.  Carrbll. 
"S.  K.  Hawkins." 

The  defendants  filed  an  answer  setting  up  failure  of 
<»onsideration.  Judgment  was  rendered  in  the  probata 
•court  in  favor  of  Collier  against  all  the  defendantB. 
Appeal  was  taken  to  the  district  court,  and  when  the 
■case  was  there  called  for  trial,  aJI  the  defendants  ex- 
<»ept  Outcalt  were  absent.  There  were  some  negotia- 
tions between  counsel  for  the  adverse  parties,  looking  to 
a.  compromise  and  settlement  of  the  matters  in  contro- 
versy. It  was  finally  agreed  between  Outcalt,  acting  for 
the  defendants,  and  counsel  for  the  plaintiff,  that  judg- 
ment should  be  entered  against  all  of  the  defendants  and 
in  favor  of  the  plaintiff  for  the  sum  of  f333.25,  and  that, 
if  |167  should  be  paid  on  the  judgment  within  six  days, 
no  execution  should  issue  for  balance  until  after  the 
expiration  of  120  days.  A  formal  journal  entry  was 
prepared,  embodying  the  agreement,  which  was  signed 
hj  counsel  for  the  adverse  parties,  approved  by  the  court, 
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and  entered  of  record.  There  was  no  evidence  heard  or 
trial  of  the  cause.  The  court  rendered  judgment  as  per 
the  agreement  of  counsel,  as  set  forth  in  the  joumali 
entry  submitted  for  his  approval.  Afterwaords  all  the  de- 
fendants joined  in  a  motion  to  set  aside  and  vacate  the 
judgment  for  the  reasons  alleged  in  the  motion,  viz.  that 
Outcalt  had  no  authority  from  his  co^efendants  to  con 
eent  to  a  judgment  against  them,  and  that  the  attorney 
for  the  defendants  had  no  authority  to  agree  to  the  judg- 
ment against  the  defendants  other  than  Outcalt.  On  the 
trial  of  this  motion  the  court  set  aside  the  judgment  a5» 
to  all  of  the  defendants  except  Outcalt,  and  reaffirmed 
the  judgment  as  to  him.  From  the  order  overruling  the 
motion  as  to  him,  Outcalt  appeals  to  this  court,  and 
makes  Collier  defendant  in  error,  but  does  not  make  any 
of  his  co-defendants  parties  to  the  appeal. 

Opinion  of  the  court  by 

BuRFORD,  C.  J.:  The  first  question  presented  is,  are 
the  other  defendants  below  necessary  parties  to  the- 
appeal?  The  general  rules  for  determining  this  ques* 
tion  may  be  stated  thus:  (1)  All  persons  who  are  parties 
to  the  proceedings  in  the  trial  court,  and  whose  interests 
will  be  adversely  affected  by  a  reversal  of  the  judgment, 
must  be  brought  into  the  appellate  proceeding.  (2)  If  the 
interests  of  those  who  are  brought  into  the  appellate 
proceedings  as  parties  will  be  injuriously  affected  by  a 
reversal  or  modification  of  the  judgment  complained  of, 
without  a  reopening  of  the  case  as  to  other  parties  as  to 
whose  interests  the  judgment  has  become  final  by  the 
failure  to  appeal,  the  appeal  will  be  dismissed.  {Boant 
V.  Harvey,  5  Okla.  465,  49  Pac.  1006.) 
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Testing  tbe  case  under  consideration  by  these  rules, 
should  the  appeal  be  dismissed?  The  order  vacating  the 
judgment  of  the  district  court  as  against  the  co-defendants 
of  Outcalt,  and  granting  them  a  new  trial,  hais  become 
final  as  to  all  parties.  No  appeal  was  taken  from  the 
Judgment  in  their  favor;  hence  they  stand  as  if  no  sueJi 
judgment  had  ever  been  rendered,  unless  the  judgment 
against  their  joint  obligcw,  Outcalt,  has  the  effect  to'dis- 
charge  them  from  further  liability  on  the  note.  If  the 
judgment  against  Outcalt  has  the  legal  effect  to  dis- 
charge the  other  joint  obligors,  then  this  appeal  should 
be  dismissed,  for  a  reversal  of  the  judgment  as  to  Outcalt 
would  not  restore  Collier  to  his  rights  as  against  all  the 
defendants,  but  would  leave  him  to  prosecute  his  suit 
againtst  Outcalt  alone;  and,  before  Outcalt  would  be  en- 
titled to  a  reversal,  he  would  be  required  to  bring  hi»* 
co-defendants  into  the  appellate  proceedings,  in  order 
that  Collier  might  proceed  against  them  by  cross-petition 
in  error,  if  he  so  desired.  But  if  Collier  still  has  his 
right  of  action  against  these  other  defendants  in  the 
court  below,  then  his  interests  cannot  be  injuriously 
affected  by  a  reversal  as  to  Outcalt.  He  will  be  in  the 
same  position  he  was  before  any  judgment  was  rendered, 
and  cannot  complain  of  a  reversal  or  modification  ot 
the  judgment  against  Outcalt.  Hence  it  becomes 
necessary  to  determine  the  effect  of  the  judgment  ap 
pealed  from. 

Construed  by  the  rules  of  common  law,  the  note  sued 
on  is  a  joint  obligation,  and  not  a  joint  and  several  one. 
(Tied.  Com.  Paper,  sec.  13;  Band.  Com.  Paper,  sec.  149; 
Mason  v.  Eldred,  6  Wall.  238.) 

A  judgment  against  one  joint  maker  will  discharge 
-the  others.    (Band.  Com.  Paper,  eec.  1830.) 
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In  Daniel,  Neg.  Inst.,  sec.  1296,  the  rule  is  stated  as 
follows:  "A  judigment  against  one  or  two  joint  jHrom- 
isors  is  a  bar  to  an  acticm  against  both  jointly,  and  is- 
also  a  bar  to  an  action  against  the  other  one.  The  joint 
parties  cannot  be  sued  separately,  for  they  have  incurred 
no  separate  obligation,  and  they  cannot  be  sued  jointly^ 
because  judgment  has  already  been  recovered  against  one 
wh(>  would  be  subjected  to  two  suits  for  the 
same  cause;  but,  when  the  liability  is  joint  and 
several,  a  judgment  against  one  does  not  preclude 
procedure  against  the  other  or  others,  though,  after 
judgment  against  one,  all  cannot  be  sued  jointly.'* 
{Mason  v.  Eldred,  6  Wall.  231;  Odell  v.  Carpenter,  71  Ind. 
463;  Candee  v.  Smith,  93  N.  Y.  349.) 

The  foregoing  authorities  establish  the  common-law 
rule,  and  such  rule  must  control  in  this  case,  unle<Jr» 
modified  or  abrogated  by  statute.  Nearly  all  of  the 
states  have  now  statutes  abrogating  the  distinction  be- 
tween joint  and  several  obligations,  and  giving  the  hold- 
ers of  joint  obligations  the  right  to  proceed  against  the 
joint  obligors  the  same  as  if  they  were  severally  liable. 
Does  our  statute  change  the  common-law  rule?  The 
following  sections  of  the  Statutes  of  1893  refer  to  and 
bear  upon  the  subject  under  investigation.  Section 
3389:  "A  promissory  note  is  an  instrument  negotiable 
in  form,  whereby  the  signer  promises  to  pay  a  specified 
sum  of  money."  Section  3283:  "A  negotiable  instrument 
is  a  written  promise  or  request  for  the  payment  of  a 
certain  sum  of  money  to  order  or  bearer."  Section  851: 
"WTiere  all  the  parties  who  unite  in  a  promise  receive 
some  benefit  from  the  consideration,  whether  pa«t  or 
present,  their  promise  is  supposed  to  be  joint  and  sev- 
eral."     Section  3297:      "The  signature  of  every  drawer^ 
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acceptor,  and  indorser  of  a  negotiable  instrument  is  pre- 
sumed to  have  been  made  for  a  valuable  consideration, 
before  the  maturity  of  the  instrument,  and  in  the  ordi- 
nary course  of  business."  Section  3911:  "Persons  sever- 
ally liable  upon  the  same  obligation  or  instrument,  in- 
eluding  the  parties  to  bills  of  exchange  and  promissory 
notes,  and  indorsers  and  guarantors,  may  all  or  any  of 
them  be  included  in  the  same  action,  at  the  option  of  the 
plaintiff."  Section  3957:  "Where  the  action  is  against 
two  or  more  defendants,  and  one  or  more  shall  have  been 
served,  but  not  all  of  them,  the  plaintiff  may  proceed  as 
follows:  First.  If  the  action  be  against  defendants  jointly 
indebted  upon  contract,  he  may  proceed  against  the  de 
fendants  served,  unless  the  court  otherwise  direct,  and  if 
he  recover  judgment,  it  may  be  entered  against  all  the 
defendants  thus  jointly  indebted,  so  far  only  as  that  it 
may  be  enforced  against  the  joint  property  of  all,  and  the 
separate  property  of  the  defendants  served.  Second. 
If  the  action  be  against  defendants  severally  liable,  he 
may,  without  prejudice  to  his  rights  against  those  not 
served,  proceed  against  the  defendants  served  in  the  same 
manner  as  if  they  were  the  only  defendants."  Section 
3958:  "Nothing  in  this  Code  shall  be  so  construed  as  to 
make  a. judgment  against  one  or  more  defendants  jointly 
or  severally  liable,  a  bar  to  another  action  against  thoee 
not  served."  Section  4287:  "In  an  action  against  several 
defendants,  the  court  may,  in  its  discretion,  render  judg- 
ment against  one  or  more  of  them,  leaving  the  action  to 
proceed  against  the  others  whenever  a  several  judgment 
may  be  proper."  *  *  Section  2693  abrogates  the  rule 
erf  the  common  law  that  statutes  in  derogation  thereof 
are  to  be  strictly  construed,  and  requires  all  statutes  to 
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be  liberally  confttrued,  with  a  view  to  effect  their  objects, 
and  to  promote  justice. 

We  are  of  the  opinion  that  the  above-quoted  sections 
of  our  statutes,  considered  together,  modify  the  common- 
law  rule  for  construing  obligations  that  appear 
to  be  joint  to  the  extent  that  courts  must 
presume  them  to  be  joint  and  several  unlese 
that  presumption  is  overcome  by  evidence,  or  by 
some  wording  of  the  contract  itself,  which  will  ex- 
clude such  presumption.  When  this  presumption  is  once 
overcome,  then  the  contract  must  be  subjected  to  the 
rules  governing  joint  contracts  at  common  law.  This 
construction  is  in  harmony  with  the  rule  in  the  states 
having  codes  and  statutory  provisions  similar  to  ouns, 
and,  we  believe,  carries  into  effect  the  intent  and 
purpose  of  our  lawmakers.  If  we  are  correct  in  this 
conclusion,  it  then  follows  that  Collier,  the  defendant  in 
error,  cannot  be  injuriously  affected  by  the  reversal  of  the 
judgment  against  Outcalt,  for,  still  having  his  right  to 
proceed  against  the  other  defendants^  he  will  lose  no 
right,  as  against  them,  by  a  changje  in  his  relation  to 
Outcalt. 

Will  the  defendants  not  brought  in  by  appeal  be  ad- 
versely affected  by  a  reversal  as  to  Outcalt?  We  think 
not.  As  joint  makers  of  the  note,  the  presumption  is 
that  the  consideration  passed  to  all  alike,  and  until  this 
presumption  is  overcome  they  are  held  severally  liable 
on  the  note,  under  the  provisions  of  section  851,  ^upra^ 
and  the  judgment  against  Outcalt  does  not  discharge 
them  from  liability,  but  they  may  be  proceeded  against 
as  if  no  judgment  had  been  rendered  against  him.  TKo 
fact  that  he  may  also  be  allowed  to  defend  cannot  injur- 
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iously  affect  any  right  of  defense  they  may  have.  This 
is  not  an  action  between  the  joint  obligors  to  determine 
their  several  rights  as  between  each  other,  but  to  deter- 
mine the  question  of  their  liability  to  the  holder  of  the 
note;  and  ae  all  may  be  proceeded  agadnst  either  jointly 
or  severally,  and  as  a  several  judgment  against  any  one  or 
more  will  not  discharge  the  others,  and  inasmuch  as  the 
eause  is  still  pending,  with  all  rights  preserved  against 
the  defendants  not  parties  to  the  appeal,  we  think  the 
cause  is  properly  here  for  our  determination,  and  should 
not  be  dismissed. 

This  brings  us  to  the  consideration  of  the  case  upon  its 
merits.  The  record  shows  that  the  judgment  was  rend- 
ered upon  an  agreement  entered  into  between  the  plain- 
tiff and  one  of  the  defendants,  by  which  a  judgment  was 
to  be  entered  against  all  the  defendants.  Outcalt  made 
this  agreement,  and  afterwards  paid  the  sum  of  money 
X>rovided  in  the  agreement.  But  it  was  an  agreement 
entered  into  for  all  the  defendants.  The  court,  on  a 
motion  and  a  hearing,  set  the  judgment  aside  as  to  all 
the  defendants  but  Outcalt,  and  held  him  to  the  terms  of 
the  judgment.  Neither  party  appealed  from  the  order 
petting  aside  the  judgment,  and  that  order  has  become 
final.  Was  it  error  to  set  anide  a  judgment  obtained  in 
this  manner  as  to  some  of  the  parties  to  the  agreement 
and  not  to  all?  The  agreement  was  that  a  judgment 
could  be  entered  against  six  persons.  There  was  no  con- 
sent given  to  a  judgment  against  one.  If  the  agreement 
was  insufficient  to  support  a  judgment  against  the  six 
persons,  then  it  would  not  support  a  judgment  as  t# 
one.  It  was  not  a  judgment  by  confession,  as  provided 
by  our  statute.  Nor  was  it  a  judgment  rendered 
upon      a      hearing      of      evidence      and      trial.        It 
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was  a  judgment  by  consent  of  defendants. 
This  consent  wa«  based  upon  an  agreement  made 
with  plaintiff  by  Outcalt  for  all  the  six  makers  of  tb«- 
note.  If  it  was  unauthorized  as  to  them,  it  should  not 
be  held  to  bind  him.  It  would  be  manifestly  unfair  and 
unjust  to  bind  Outcalt  by  a  judgment  against  him  alone, 
which  was  ccmsented  to  on  an  understanding  that  alt 
his  co-defendants  were  to  be  bound  with  him.  No  court 
should  lend  its  aid  to  a  proceeding  to  bind  a  person  by  a 
judgment  consented  to  under  a  mistake  of  fact.  The 
application  to  vacate  was  a  joint  application  of  all  the 
defendants,  and  should  either  have  been  sfistained  as  a 
whole  or  overruled  as  a  whole.  (Frazier  v,  Williams,  2^1 
Ohio  St.  625;  Chapin  v.  Thompson,  20  Cal.  681;  Jaffray  v. 
Wolf,  1  Okla.  312,  33  Pac.  945;  Railway  Co.  v.  McCarty,  8 
Kan.  125.) 

The  order  of  court  overruling  the  motion  to  vacate  as 
to  Outcalt  is  reversed,  and  set  aside,  and  oause  remanded 
to  the  district  court,  with  directions  to  sustain  the  motion 
to  set  aside  the  judgment  as  to  Outcalt  and  grant  a  new 
trial. 

All  of  the  Justices  concuiring. 
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J.  R.  Cox  V.  Gille  Hardware  &  Iron  Co. 

(Filed  Ausr.  24,  1S99.) 

1.  Partnership— Individual  UabiUty.  As  a  general  rule,  the  members 
of  a  co-partnership  are  Jointly,  and  not  severally,  liable  for  the 
debts  of  the  co-partnership. 

2.  Action— Par<<e»  Defendant.  One  member  of  a  co-partnership  cannot 
be  Sued  for  the  debt  of  the  firm  without  Joininsr  all  the  members  of 
the  firm  as  defendants. 

3.  Plbadino— D^mfirrfr— Procrtcc.  Where  a  suit  is  brousrht  against  one 
person,  and  the  petition  discloses  on  its  face  that  the  debt  sued  on 
Is  the  dcflt)t  of  a  co-partnershfp,  a  demurrer  for  defect  of  parties 
defendant  is  the  proper  practice,  and  should  be  sustained. 

4.  Partnership  —  Liability  of  Partners  —  Statutes.  Our  statute  (section 
3624,  Statutes  1893)  making  each  general  partner  liable  to  third  per- 
sons for  all  the  obligations  of  the  partnership  Jointly  with  his 
co.partners  is  declaratory  of  the  common  law,  and  does  not  change 
or  modify  the  common-law  rule. 

6.  Bkmk— Rights  of  Partners.  While  each  partner  is  liable  in  solido  for 
all  debts  of  the  firm,  one  partner  cannot  be  sued  alone,  unless  he 
has  by  some  act  rendered  himself  severally  liable;  and  each* partner 
has  a  right  to  require  all  who  are  Jointly  liable  with  him  to  be 
made  parties  to  a  suit  upon  any  partnership  liability. 
(Syllabus  by  the  Court.) 

Error  from    the   Probate   Court   of  Katj    County;   before 
Robert  A.  Neff,  Probate  Judge. 

Ed,  L.  Peckham,  for  plaintiff  in  error.  . 
J.  L,  Roberson^  for  defendant  in  error. 

Action  by  the  Gille  Hardware  &  Iron  company  against 
J.  B.  Cox.     Judgment  was  entered  on  an  order  overrul- 
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ing  defendant's  d-emurrer  to  the  petition,  and  he  brings 
error.    Reversed. 

Opinion  of  the  conrt  by 

BuRFORD,  C.  J.:  The  defendant  in  error,  on  the  9th 
day  of  April,  1897,  commenced  in  the  probate  court  of 
Kay  county,  Oklahoma  Territory,  its  action  against  J- 
R.  Cox,  the  plaintiff  in  error,  to  recover  upon  account  for 
goods,  wares,  and  merchandise  sold  to  J.  R.  Cox  &  Co., 
and  on  that  day  filed  in  said  court  its  petition,  with 
account  attached,  which,  omiting  the  heading,  reads  as 
follows,  to  wit: 

'*The  plaintiff  complains  of  the  defendant,  and  says  it 
is  a  corporation  organized  under  the  laws  of  Missonri, 
and  has  complied  with  the  statutes  of  Oklahoma  Terri- 
tory governing  foreign  corporations;  that  the  defendants 
are  indebted  to  it  in  the  sum  of  |153.64  for  goods  and 
mercfliiandise  sold  and  delivered  to  the  defendants  at  their 
special  instance  and  request,  as  shown  by  the  account 
attached  hereto,  and  nmde  a  part  hereof,  marked  'Exhibit 
A.'  The  plaintiff  therefore  prays  judgment  m  the  sum 
of  1153.64,  together  with  interest  from  January  4,  1894, 
at  the  rate  of  7  per  cent.  Gille  Hardware  &  Iron  Co.,  by 
J.  L.  Roberson,  Their  Attorney. 

•'Exhibit  A. 

"Kansas  City,  Mo.,  March  12,  1897. 
J.  R.  Cox  &  Co.  in    Account    with    Gille    Hardware 
&  Iron  Co. 

To  balance  rendered  January,  1894 -..  |  26  42 

1894.  Jan.  4.  Mdse 130  52 


1156  94 
1895.  Jan.  3.  Allow  T.  Tools 3  30 
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**State  of  Missouri,  County  of  Jackson — ee.: 

"E.  P.  Weyer,  being  duly  sworn,  on  his  oath  states  that 
he  is  the  cashier  of  the  Gille  Hardware  &  Iron  company, 
which  is  a  corporation;  that  annexed  account  is  correct, 
due,  and  unpaid;  and  that  J.  R.  Cox  &  Co.,  of  Blackwell, 
Oklahoma,  is  justly  indebted  to  said  firm  in  the  sum  of 
1153.64,  exelusive  of  all  just  credits  and  setoffs. 

"E.  P.  Weyee. 
''Subscribed  and  sworn  to  before  me  this  12th  day  of 
Mairch,  1897. 

"Geo.  a.  Higinbotham,  Notary  Public." 

To  this  petition  the  plaintiff  in  error,  J.  R.  Cox,  filed 
his  separate  demurrer,  in  which  he  set  forth  two  grounds 
of  demnrrer:  First,  that  there  is  a  defect  in  the  parties 
defendant;  and,  second,  that  the  petition  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action. 

This  demurrer  was,  by  the  court,  heard  and  overruled. 
The  plaintiff  in  error  elected  to  stand  upon  his  demurrer, 
declined  to  plead  further,  and  judgment  was  rendered  in 
favor  of  defendant  in  error  against  Cox  personally  for 
the  sum  of  1190.34  and  costs.  From  this  judgment  Cox 
appeals  to  this  court. 

The  first  error  assigned  is  that  the  court  erred  in  over- 
ruling the  demurrer  to  the  petition.  It  is  apparent  from 
the  face  of  the  petition,  aided  by  the  verified  statement 
of  account,  which  is  made  an  exhibit  to  the  petition,  that 
the  action  is  on  contract  for  goods  and  merchandise  sold 
and  delivered  to  J.  R.  Cox  &  Co.  The  court  will  not 
presume  that  J.  R.  Cox  &  Co.  is  the  name  of  a  person; 
nor  can  it  presume,  in  the  absence  of  any  averment,  that 
J.  R.  Cox  contracted  the  indebtedness  in  the  name  of 
J.  R.  Cox  &  Co.  The  name  J.  R.  Cox  &  Co.  imports  a 
flrm  or  oo-partnership  composed  of  two  or  mure  persons, 
and,  while  no  specific  averment  is  made  that  the  con- 
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tnacting  parties  constitute  a  co-partnership,  yet  the 
court  will  infer  the  same  from  the  facts  appearing  on 
the  face  of  the  petition  and  exhibit.  The  use  of  a  firm 
name  implies  a  partnership.     (Love  v.  Blair,  72  Ind.  281.) 

Unless  the  common-law  rule  is  changed  by  our 
statutes,  the  demurrer  for  defect  of  parties  defendant 
should  have  been  sustained.  Bates,  in  his  Law  of  Part- 
nership (section  1049,)  says:  "Partnership  engagements 
being  in  law  joint  only,  if  objection  is  made  to  non- 
joinder, all  the  partners  who  were  such  at  the  date  of 
the  contract  must  be  joined  as  defendants,  for  partners 
are  entitled  to  have  the  judgment  go  against  all.  Even 
though  some  are  non-residents,  yet  they  must  be  joined.^ 
And  again,  in  section  1050,  the  same  author  says:  "If 
the  declaration  discloses  a  partnership,  and  but  one  part- 
ner is  sued,  unless  the  atbsence  of  the  others  is  accounted 
for — as  by  death — it  is  demurrable,  for  the  others  are 
presumed  to  be  still  living." 

In  Lindley  on  Partnership  (p.  192)  it  is  said:  "An 
agent  who  contracts  for  a  known  principal  is  not  liable 
to  be  himself  sued  on  the  contract  into  which  he  has 
avowedly  entered  only  as  agent.  Consequently,  a  part- 
ner who  enters  into  a  contract  on  behalf  of  his  firm  is 
not  liable  on  that  contract  except  as  one  of  the  firm;  in 
other  words,  the  contract  is  not  binding  on  him  sep- 
arately, but  only  on  him  and  his  co-partners  jointly. 
One  partner  may  render  himself  separately  liable  by  hold- 
ing himself  out  as  the  only  member  of  the  firm,  or  by  so 
framing  the  contract  as  to  bind  himself  separately  from 
his  co-partners  as  well  as  jointly  with  them ;  but  unless 
there  are  some  special  circumstances  of  this  sort,  a  con- 
tract which  is  binding  on  the  firm  is  binding  on  all  the 
partners  jointly,  and  on  none  of  them  severally." 
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In  actions  ex  contractu  to  enforce  a  partnership  lia- 
bility, all  the  partners  must  be  made  parties  defendant. 
{MuUhaU  V.  Qillespie,  89  111.  346;  Pettis  v.  Atkins,  60  111. 
454;  Harrison  v.  McCormick,  69  Cal.  616,  11  Pac.  456; 
Slutts  V.  Chaffee,  48  Wis.  617,  4  N.  W.  763.) 

"Each  partner  is  liable  in  soUdo  for  all  debts  of  the 
firm.  This  does  not  mean  that  one  paortner  can  be  sued 
alone,  which  depends  upon  whether  the  liability  is  joint 
or  several;  but  means  the  entire  fortune  of  each  partner, 
not  only  that  embarked  in  the  business,  but  whatever  he 
may  own,  is  liable  to  make  good  the  firm  debts,  whether 
the  other  partners  are  able  to  contribute  or  not,  and  re- 
gardless of  the  amount  or  proportion  of  his  interest  in 
the  firm,  whether  it  be  large  or  small;  the  consequence 
is  the  same."     (Bates,  Partn,  sec.  457.) 

Many  of  the  states  have  abrogated  tlie  common-law 
rule,  and  have,  by  statute,  made  all  joint  debts  joint  and 
several.  This  seems  to  be  the  case  in  Alabam€^  Arkan- 
sas, Colorado,  Georgia,  Iowa,  Kansas,  Kentucky,  Miss- 
issippi, Missouri,  Montana,  New  Jersey,  New  Mexico, 
North  Carolina,  Tennessee,  Texas,  and  probably  others. 
But  our  statutes  do  not  seem  to  change  the  rule  ih 
reference  to  partnership  liabilities.  Section  3524, 
Statutes  of  1893,  provides:  "Every  general  partner  is 
liable  to  third  persons  for  all  the  obligations  of  the  part- 
nership jointly  with  his  co-partners."  This  section  is 
declaratory  of  the  common  law,  and  does  not  change  or 
modify  it.  We  have  no  other  statute  which  will  in  any 
manner  change  the  liability  of  partners.  Section  79, 
Code  Civ.  Proc.  (section  3957,  Statutes  of  1893,)  provides: 
"Where  the  action  is  against  two  or  more  defendants, 
and  one  or  more  shall  have  been  served,  but  not  all  of 
them,  the  plaintiff  may  proceed  as  follows:  First:  If 
the  action  be  against  defendants  jointly  indebted  upon 


Digitized  by 


Google 


488  SUPREME  COURT  OF  OKLAHOMA. 

Cox  V.  Oille  Hardware  and  Iron  Co. 

contract,  he  may  proceed  against  the  defendants  served, 
nnless  the  conrt  otherwise  direct,  and  if  he  recover  judg- 
ment, it  may  be  entered  against  all  the  defendants  thns 
jointly  indebted,  so  far  only  as  that  it  may  be  enforced 
against  the  joint  property  of  all,  and  the  separate  prop- 
erty of  the  defendants  served;  and  if  they  are  subject 
to  arrest,  against  the  persons  of  the  defendants  served. 
Second:  If  the  action  be  against  'defendants  severally 
liable,  he  may,  without  prejudice  to  his  rights  against 
those  not  served,  proceed  against  the  defendants  swred 
in  the  same  manner  as  if  they  were  the  only  defendants.'^ 

But  this  section  does  not  authorize  a  suit  against  one 
member  of  a  firm  for  a  partnership  debt.  If  all  the  mem- 
bers of  the  firm  are  sued,  and  some  are  not  served,  the 
plaintiff  may  have  judgment  against  all  the  defendants 
jointly  indebted  in  so  far  as  it  may  be  enforced  against 
the  joint  property  of  all  the  defendants.  In  order  to 
entitle  the  plaintiff  to  the  rights  conferred  by  this 
statute,  he  must  join  as  defendants  all  who  are  jointly 
liable  on  the  contract.  We  have  no  statute  authorizing 
a  partnership  to  sue  or  be  sued  in  the  firm  name,  but  the 
members  comprising  the  firm  may  sue  and  be  sued,  and 
all  parties  in  interest  must  be  made  either  parties  plain- 
tiff or  defendant. 

Section  37,  Code  Civ.  Proc.  (section  3909,  Statutes  of 
1893,)  provides:  "Of  the  parties  to  the  action,  those  who 
are  united  in  interest  must  be  joined  as  plaintiffs  or  de- 
fendants." The  plaintiff  sued  J.  R.  Cox  for  a  debt  in- 
curred by  J.  R.  Cox  &  Co.  It  is  reasonable  to  infer  that 
the  "Co."  is  some  other  person  or  persons  than  J.  R.  Cox, 
and  that  such  person  or  persons  are  united  in  interest 
with  him;  and  hence  such  other  person  or  persons  must 
be  joined  with  him  as  defendants.    If  service  cannot  be 
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nmde  upon  such  other  defendants,  then  the  plaintiff  may 
proceed  against  the  ones  served,  without  prejudice  to  the 
rights  of  any  of  the  parties  in  interest.  (Statutes  of 
1893,  section  3957;  Orocer  Co.  v.  Bumham,  6  Okla.  618,  52 
Pac.  918;  Fitman,  Trial  Proc.  section  345.) 

Section  89,  Code*  Civ.  Proc.  (section  3967,  Statutes  of 
1893,)  makes  a  defect  of  parties  defendant  a  cause  of  de- 
murrer. It  appears  from  the  face  of  the  petition  that 
there  is  a  defect  of  parties  defendant,  and  the  demurrer 
should  have  been  sustained.  For  the  error  of  the  court 
in  overruling  defendant's  demurrer  to  the  petition,  the 
judgment  is  reversed,  and  cause  remanded,  with  direc- 
tions to  sustain  the  demurrer  for  defect  of  parties  de- 
fendant, and  for  further  proceedings.  Reversed  at  costs 
of  defendant  in  error. 

All  of  the  J  unices  concurring. 


James  A.  Ferguson  v.  A.  J.  Blackwell  et  ux. 

(Fllei  Augr.  24,  1893.) 


1.  Contract— Conveyance  of  Land«— Specific  Performance.  A  contract  for 
the  conveyance  of  lands,  which  a  court  of  equity  will  specifically 
enforce,  must  be  certain  in  Its  terms,  and  that  certainty  required 
has  reference  to  both  the  description  of  the  property  and  the 
estate  to  be  conveyed;  and,  accordingly,  wherever  the  property 
ciLnnot  be  Identified  as  the  property  described  In  the  contract, 
specific  performance  will  be  denied. 

2.  Action  on  Contract— Bridcncc.  Where  a  sufficient  description  Is 
ffiven  In  the  contract  parol  evidence  may  be  resorted  to  In  order 
to  fit  the  description  to  the  thing,  but  where  an  InsuflUcient  descrip- 
tion is  given,  or  where  there  is  no  description,  such  evidence  is 
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inadmissible;    but  the  court  will  never  receive  parol  evidence  both 
to  describe  the  land,  and  then  to  apply  the  description. 

S.  Contract— Tcrmt  Construed.  Under  the  terms  of  the  contract  sued 
upon  in  this  case,  which  provides  for  a  "bill  of  sale."  which  shall 
apply  to  "one-half  of  all  profits  made  in  the  handlingr  of  cattle,  or 
any  other  business  that  I  may  engage  in,"  and  under  the  circum- 
stances in  this  case,  this  application  should  be  restricted  to  such 
operations  as  Blackwell  might  have  engaged  in,  in  the  Ind  an  Terri  - 
tory,  and  to  apply  to  only  such  profits  as  were  made  at  the  time 
of  the  handling  of  cattle,  or  any  other  business  which  Blackwell 
should  engage  in  by  the  use  of  16,000  then  borrowed  from  a  bank 
at  Coflfeyvllle,  and  which  furnish  the  occasion  for  the  contract.  His 
subsequent  removal  to  Oklahoma  some  years  afterwards,  could  not 
have  been  in  contemplation  at  the  time  of  the  execution  of  the 
agreement,  and  his  subsequent  acquistions  of  property  are  not 
subject  thereto. 


Unconbcionablb  Contract— Bttle  Applied.  The  doctrine  de.lared  by 
the  supreme  court  of  the  United  States  is  that:  "The  difference 
between  that  degree  of  unfairness  which  will  Induce  a  court  of 
equity  to  interfere  actively  by  setting  as'de  a  contract,  and  that 
which  will  Induce  a  court  to  withhold  its  aid,  is  well  settled.  It 
is  said  that  the  plaintiff  must  come  into  court  with  clean  hands, 
and  that  a  defendant  may  resist  a  bill  for  specific  performance  by 
showing  that  under  the  circumstances  the  plaintiff  is  not  entitled 
to  the  relief  he,  asks.  If  the  contract  is  unconscientious  or 
unreasonable,  or  there  has  been  any  unfairness,  the  court  will 
refuse  its  aid,"— and  that:  "  If  to  any  unfairness  a  great  Inequality 
between  the  price  and  value  be  added,  a  court  of  chancery  will 
not  afford  its  aid."  These  remarks  are  applicable  to  the  circum- 
stances of  this  case,  and  to  the  relief  sought  for  here. 

(Syllabus  by  the  Court.) 


Error  from   the   District   Court   of  Kay   County;   before 
B.  T.  Hainer,  District  Judge. 

George  A.  Grace  and  M.  J.  Holt,  for  plaintiff  in  error. 
Tetirick  &  Rose,  for  defendants  in  error. 

Action  by  James  A.  Fer^son  against  A.  J.  Blackwell 
and  Rosa  Blackwell  for  specific  performance.  Judgment 
for  defendants,  and  plaintiff  brings  error.    Affirmed. 
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STATEMENT  OF  THE  CASE. 

The  petition,  filed  January  7, 1898,  set  forth  a  contract 
executed  by  A.  J.  Blackwell,and  delivered  by  him  to  the 
plaintiff,  which  is  a«  follows: 

"ViMTA,  I.  T.,  January  6,  1891. 

"This  agreement,  made  and  entered  into  by  and  be 
tween  Jame^  A.  Ferguson,  of  the  first  part,  and  A.  J. 
Blackwell,  of  the  second  part,  witnes&eth;  that  in  con- 
sideration that  Reed  &  Ferguson  has  ihdorsed  for  the 
said  Blackwell  to  the  First  National  Bank  of  Coffeyville 
for  the  sum  of  five  thousand  dollars,  and  other  considera- 
tions, the  said  A.  J.  Blackwell  agrees  to  bill  of  sale  to 
the  said  James  A.  Ferguson  one-half  of  all  realty  and  per- 
sonal property,  after  my  liabilities  are  paid,  including 
all  my  landed  interest  in  the  Territory,  and  to  one-half  of 
all  profits  made  from  the  handling  of  cattle,  or  any  other 
business  that  I  may  engage  in.  *  *  It  is  understood 
and  agreed  that  the  said  A.  J.  Blackwell  will  execute  and 
carry  out  this  agreement  and  contract  at  any  time  the 
«aid  Ferguson  may  desire,  and  it  is  agreed  that  the  said 
Ferguson  may  substitute  any  person  he  may  choose  as 
his  representative,  and  use  any  other  person's  name, 
by  their  consent,  to  represent  himself  with  said  Black- 
well. 

"A.  J.  Blackwell. 

"Witness:     E.  N.  Ratcliffe." 

Thi3  contract  was  delivered  by  Blackwell  to  Ferguson 
at  Vinita^  in  the  Indian  Territory,  on  January  6,  1891. 
The  petition  avers  that,  after  executing  it,  Blackwell 
made  large  sums  of  money  in  his  business  as  a  cattle 
dealer,  and  in  buying  and  selling  real  estate,  and  became 
possessed  of  large  landed  interests  in  the  Indian  Terri- 
tory and  in  the  Territory  of  Oklahoma,  of  which  he  is 
now  the  owner,  subject  to  the  plaintiflTs  right,  and  that 
with  the  profits  of  which  business  he  bought  "a  large 
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number  of  lots  and  blocks  in  the  town  of  Blackwell,  in 
this  Territory;"  that  afterwards  the  defendant  Blackwell 
made  a  voluntary  conveyance  to  his  wife,  the  defendant, 
Rosa  Blacl^ell,  of  all  the  said  property  in  Blackwell^ 
with  the  fraudulent  intent  to  cheat,  hinder,  and  delay 
his  creditors,  and  especially  the  plaintiff  in  the  enforce- 
ment of  his  rightft  under  the  contract.  The  plaintiff" 
asked  for  an  accounting  and  decree  for  payment,  and 
for  specific  performance,  and  for  the  execution  of  a  deed 
to  the  plaintiff  of  one-half  interest  in  the  lands,  lots,  and 
blocks  in  Blackwell,  which  he  claimed  the  contract  pro- 
vided for. 

The  defendant  A.  J.  Blackwell  demurred  to  the  peti- 
tion as  not  stating  facts  sufficient  to  constitute  a  cause 
of  action,  which  demurrer  was  overruled.  His  answ<^r 
set  out  a  general  denial,  and,  among  other  things,  that 
the  contract  was  intended  only  as  a  security  or  condi- 
tional saJe  of  the  property  therein  referred  to,  anJ 
pleaded  the  statute  of  limitations  of  five  years.  An 
amendment  to  the  answer  also  set  up  that  the  plaintiff' 
had  recovered  a  judgment  of  f2,777.50  against  the  de- 
fendant A.  J.  Blackwell  on  October  4,  1895;  that  the- 
matter  contained  in  the  plaintiff's  petition  was  fully  pre- 
sented to  the  court  and  jury  in  said  cause,  and  deter- 
mined therein;  and  that  the  same  was  re8  judicata. 

Rosa  Blackwell  answered  by  a  general  denial,  aver- 
ring that  she  was  the  real  owner  of  the  land  described 
in  the  petition,  and  that  the  money  used  to  buy  the  land' 
was  her  money.  The  plaintiff  having  presented  his  tes- 
timony at  the  trial,  the  defendant  demuiTed  thereto* 
because  it  did  not  prove  facts  sufficient  to  entitle  the 
plaintiff  to  the  relief  prayed  for  in  his  petition.  The  de- 
murrer was  sustained,  and  the  cause  dismissed,  upon 
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which  rnldng-,  and  the  exoeption  thereto,  the  cause  is 
brought  here. 

Opinion  of  the  court  by 

McAtee,  J.:  The  evidence  in  the  cause  showed  that, 
at  the  time  of  the  execution  of  the  contract,  A.  J.  Black- 
well  borrowed  |5,000  from  the  First  National  Bank,  at 
Coffey \ille,  Kan.;  that  plaintiflf  in  error  endorsed  his  note 
therefor,  and  that  cattle  were  purchased  with  the  whole 
-of  the  proceeds  of  thi»  loan,  and  a  mortgage  upon  the 
cattle  given  to  the  bank  for  its  security.  The  noto  waa 
dated  November  27,  1890,  and  was  payable  ten  months 
^fter  date.  It  remained  unpaid  after  maturity,  and  the 
cattle  were  taken  possession  of  by  the  bank,  with  the 
-approval  of  Blackwell,  who  aided  in  their  collection  and 
sale,  and  the  proceeds  were  applied  as  cred'ls  upon  the 
note;  |3,128.18  being  paid  November  II.  1891,  $620  on 
June  23,  1892,  and  1200  on  November  16,  1892;  maJrinjj: 
a  total  of  $3,948 18.  These  were  all  of  the  cattle  which 
could  be  found,  except  from  one  to  four  head  (it  does  not 
distinctly  appear,  from  the  evidence,  which,)  the  pro- 
ceeds of  which  were  received  by  A.  J.  Blackwell.  The 
venture  in  the  cattle  was  a  complete  failure.  There 
were  no  profits,  but  a  loss,  which,  including  principal 
and  interest,  amounted  to  |1,113.76,  which  was  paid  by 
Ferguson.  And  this  sum,  together  with  other  sums  due 
from  Blackwell  to  Ferguson,  was  included  in  the  suit 
brought  in  the  district  court  of  Kay  county  by  the  plain- 
tiff, Ferguson,  against  the  defendant,  Blackwell,  and  in 
which  the  jury  found  a  verdict  in  favor  of  the  plaintiff, 
F€Tguson,  and  against  the  defendant,  Blackwell,  in  the 
sum  of  12,777.50,  for  which  judgment  was  rendered,  aud 
which  is  not  now  due  to  the  plaintiff. 
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It  is  conceded  that  the  contract  providied  that  in  the 
investment  of  the  loan  of  |5,000,  for  which  Ferguson  fur- 
nished his  aid  by  endorsement,  Ferguson  should  have 
one-half  of  all  the  profits  made  "from  the  handlins;  of  the 
cattle,  or  in  any  other  business"  that  Blackwell  might 
engage  in.  There  were,  however,  no  profits  in  the  busi- 
ness, but  a  decided  loes,  which  was  borne  by  Blackwell 
alone,  and  for  which  the  bank  has  been  paid,  and  Fergu- 
son recouped  and  saved  harmless.  It  also  appears  that 
all  of  the  amounts  formerly  paid,  prior  to  the  exeimtion 
of  the  contract  by  Ferguson  for  Blackwell,  and  which 
were  due  from  the  latter  to  the  former  at  the  time  of 
the  rendition  of  the  judgment  of  f2,777.50,  were  in- 
cluded in  this  judgment;  and  it  is  therefore  manifest 
that  not  only  the  loan  of  January  6, 1801,  which  furnished 
the  special  occasion  for  the  contract,  has  been  paid,  but 
that  the  "other  considerations"  set  forth  in  the  contract 
have  alfio  been  discharged  and  paid,  and  that  Ferguson 
having  secured  payment  to  himself  fully  for  the  losses 
formerly  made  by  him,  or  by  reason  of  his^  personal 
credit  to  Blackwell,  and  they  haying  now  been  fully 
discharged,  an  interpretation  of  the  contract  is  now 
sought  for  by  Ferguson  from  this  court  whereby  the 
contract  of  January  r>,  1891,  shall  be  so  construied  that 
he  may  demand  and  i-eceive  from  Blackwell  one-half  of 
all  profit*  made,  not  only  from  the  handling  of  cattle, 
but  from  any  other  business  which  he  ^Blackwell)  may 
hereafter  **engage  in." 

Since  the  execution  of  the  contract,  and  the  venture 
in  the  cattle  business, — unfortunately  for  Blackwell, 
and  for  which  Ferguson  has  suffered  no  loss, — the  Cher- 
okee Strip  has  been  opened  for  settlement,  September 
16,  1893,  and  Blackwell  has  abandoned  his  residence  at 
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Chelfi-ea,  I.  T.,  where  he  was  possessed  of  some  personal 
property,  and  possessory  rights  in  several  hundred  acres 
of  real  estate,  held  under  such  terms  and  occupancy 
as  are  conceded  by  the  Cherokee  Nation  to  white  settlers 
there,  and  has  settled  at  Blackwell,  in  Kay  county,  and 
there  acquired  a  large  €ind  profitable  interest  in  real 
estate;  and  the  court  is  now  asked  to  interpret  this  con- 
tract to  apply  to  these  interests,  and  to  declare  that 
one-half  of  all  these  later  acquisitions  of  Blackwell  be- 
longed to  Ferguson,  and  to  make  that  declaration  under 
the  doctrine  of  specific  performance. 

There  is  no  such  description  in  the  contract  of 
"landed  interests"  belonging  to  Blackwell  for  which  this 
court  could  enter  a  decree  for  specific  performance. 
Tlie  rule  is  that  a  contract  for  the  conveyance  of  lands, 
which  a  court  of  equity  will  specifically  enforce,  muat 
be  certain  in  its  terms,  and  that  certainty  required  has 
reference  to  both  the  description  of  the  property  and 
the  estate  to  be  conveyed;  and,  accordingly,  wherever 
the  property  cannot  be  identified,  as  the  property  de- 
scribed in  the  contract,  8f>ecific  performance  will  be 
denied.     {Preston  i\  Preston,  95  U.  S-  200.) 

It  is  said  that,  where  a  sufficient  description  is  given 
in  the  contrac*t,  parol  e\idence  may  be  resorted  to  in 
oi'der  to  fit  the  descnption  to  the  thing,  but  where  an 
insufficient  description  is  given,  or  whore  there  is  no  de- 
scription, such  evidence  is  inadmissible,  but  that  the 
court  will  never  receive  parol  evidence  both  to  describe 
the  land,  and  then  apply  the  description.  (Baldwin  r. 
KerVm,  4*>  Ind.  420;  Fcrffifson  v-  8taver.  33  Pa.  St.  411.) 

And,  if  a  derrce  for  the  sp(M*ific  performance  of  a  con- 
tract relating  to  real  estate  is  to  possess  any  value,  the 
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contract  must  describe  the  land  involved  with  such  ac- 
curacy and  clearness  that  it  can  be  identified,  its  quan- 
tity koown,  and  its  boundaries  determined,  beyond  the 
X)ossibility  of  future  controversy.  (Ferris  v.  Irving,  28 
Cal.  645;  Day  v.  Orifflthy  15  Iowa,  104;  Jordan  v.  Deaton, 
23  Ark.  704;  Shelton  v.  Church's  Adm'rs,  10  Mo  774; 
Wiegert  v.  Franck,  56  Mich.  200,  22  N.  W.  303;  22  Am.  & 
Eng.  Enc.  Law,  963-968.) 

Specific  performance  of  a  contract  for  the  sale  of  lands 
will  not  be  enforced  unless  the  parties  have  described 
and  identified  the  particular  tract,  or  the  contract  fur- 
nishes the  means  of  identifying  with  certainty  the  land 
to  be  conveyed.  (Ted ford  v.  Trimble,  87  Mo.  226;  Ferris 
V.  Irving,  28  Cal.  645.) 

,  The  doctrine  is  thus  stated  in  order  that  the  position 
-of  the  court  may  be  made  clear  upon  the  contention  of 
the  plaintiff  in  error  as  broadly  as  it  is  asserted.  But 
when  the  contract  pleaded  upon  and  sought  to  be  en- 
forced is  dated  at  Vinita,  I.  T.,  and  provides  for  a  bill 
of  sale  "upon  all  my  land  and  interest  in  the  Territory,'^ 
it  is  manifest  that  the  Indian  Territory  is  meant,  and, 
whatever  the  effect  of  this  contract  might  have  been  in 
the  Indian  Territory,  that  it  is  not  applicable  to  any 
landed  interests  in  Oklahoma  Territory.  We  think  that 
the  same  application  should  be  given  to  that  provision 
of  the  contract  which  states  that  the  bill  of  sale  is  to 
ai>ply  to  one-half  of  all  profits  made  from  the  '^handling 
of  cattle,  or  any  other  business  that  I  may  engage  in," 
that  it  should  be  restricted  in  its  terms  to  such  opera- 
tions as  Blackwell  might  have  engaged  in  in  the  Indian 
Territory,  and  that  its  purpose  must  have  been  under- 
stood at  the  time  of  its  execution  by  both  parties  to 
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apply  only  to  such  profits  as  should  be  made  at  the 
time  of  the  haodJing  of  the  cattle,  or  any  other  bu.siiie«s 
which  Blackwell  should  engage  in  by  the  uae  of  f5,000 
borrowed  from  the  bank  at  CJoffey ville. 

The  removal  of  Blackwell  from  the  Indian  Territory 
to  Oklahoma  years  subsequently,  and  his  acquisitioii  of 
property  in  this  Territory,  could  not  have  been  in  con- 
templation at  the  time  of  the  execution  of  the  agreement. 
The  venture  with  the  $5,000  thus  borrowed  by  the  aid 
of  Ferguson  having  been  unfortunate,  and  Blackwell 
having  suffered  a  loss  of  over  |1,100  thereby,  and  Fergu- 
son having  been  entirely  recouped  and  saved  from  loss  in 
that  transaction,  and  having  been  paid  for  the  "other 
considerations"  stated  in  the  contjaot,  this  court  will  not 
aid  the  plaintiff  in  error  in  stretching  the  terms  of  the 
agreement,  and  in  giving  to  it  an  interpretation  which 
would  make  it  applicable  to  all  profits  which  Blackwell 
has  since  its  execution,  or  may  henceforth  engage  in,  as 
long  as  he  may  live — an  interpretation  which  would  be 
hard,  unfair,-  and  unconscionable  in  the  extreme — and 
equity  will  refuse  such  relief.  (22  Am.  &  Eng.  Enc. 
Law,  1029.) 

Even  if  it  could  be  held  that  the  contract  relied  upon 
here  related  to  all  profits  made  by  Blackwell  outside  of 
tlie  Indian  Territory  as  well  as  within  it,  and  outside 
of  the  loan  of  $5,000  and  with  other  capital,  and  notwith- 
srtanding  the  losses  sustained  and  incurred  by  him  alone 
in  the  transaction,  and  if  the  contract  should  be  suscep- 
tible to  the  constrction  sought  to  be  placed  upon  it  by 
the  plaintiff  in  error  (that  is,  that  it  applied  to  all 
the  profits  which  Bleckwell  might  make  after  the  exe- 
cution of  the  note  for  $5,000  and  othe^  considerations, 
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which  had  all  been  discharged  by  Blackwell)  the  con- 
tract is  8o  manifestly  oTerbalanced  in  tsLvor  of  the  plain- 
tiff in  error,  and  so  unfair,  that  it  will  not  receive  the 
aid  of  a  court  of  equity  to  carry  it  out 

It  was  said  by  Chief  Justice  Marshall  in  Caihcart  t\ 
Robinson,  5  Pet.  264  (the  whole  court  agreeing  with  him) 
that:  "The  difference  between  that  degree  of  unfairness 
which  will  induce  a  court  of  equity  to  interfere  actively 
by  setting  aside  a  contract,  and  that  which  will  induce 
a  court  to  withhold  its  aid,  is  well  settled.  It  is  said  that 
the  plaintiff  must  come  into  court  with  clean  hands^ 
and  that  a  defendant  may  resist  a  bill  for  specific  per- 
formance by  showing  that  under  the  circumstances  the 
plaintiff  is  not  entitled  to  the  relief  he  asks.  If  the  con- 
tract is  unconscientious  or  unreasonable,  or  there  has 
been  an  unfairness,  the  court  will  refuse  Itsi  aid," — and 
that:  "If  to  any  unfairness  a  great  inequality  between 
the  price  and  value  be  added,  a  court  of  chancery  will 
not  afford  its  aid."  These  remarks  are  applicable  to 
the  circumstances  of  this  case,  and  to  the.  relief  sought 
here.    The  judgment  of  the  court  below  is  affirmed.* 

Hainer,  J.,  having  presided  in  the  court  below,  not 
sitting;  all  of  the  other  Justices  concurring. 
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William  H.  Sullivan  v.  The  Territory  op  Oklahoma. 

(Filed  Auir.  24,  1899.) 

1.  iNDiCTMmrr  —  SteaUno  Domeatio  Anifnal9— Defective,  When.  An  indict- 
ment for  stealing  domestic  animals,  under  the  Statutes  of  1896,  is 
fatally  defective,  which  does  not  chargre  that  the  animal  was  taken 
with  the  felonious  intent  to  convert  the  same  to  his  (the  taken's) 
own  use. 

2.  Ljlrcvsy— Indictment  Must  Allege  Value  of  Property.  An  indictment 
under  the  larceny  statute  of  1893.  which  fails  to  alleire  the  value 
of  the  property  alleged  to  have  been  stolen,  is  fatally  defective. 

8.  Dbfbctivb  Indictment— /2ute  Applied.  Hence,  an  indictment  which 
charges  that  the  defendant  "did  fraudulently,  feloniously, 
stealthily,  take,  steal,  and  carry  away  one  cow,  the  same  being  the 
corporeal  personal  property  of  Lock  Bros.  &  Allen,  a  Arm  composed 
of  John  Lock,  Allen  Lock,  and  Joe  Allen,  with  intent  to  deprive  the 
said  Lock  Bros.  &  Allen,  the  said  Arm  composed  of  the  said  John 
Lock,  Allen  Lock,  and  Joe  Allen,  of  said  corporeal  personal  prop- 
erty,*' does  not  state  facts  sufficient  to  constitute  a  public  offense 
under  either  the  statute  of  1893  or  1896. 
(Syllabus  by  the  Court.) 

Error  from  the  District  Court  of  Greer  County;  before  B.  F. 
Burwelly  District  Judge. 

J.  A.  Powers,  Jarrett  Todd,  amd  J,  R,  Keaton,  for  plain- 
tiff in  error. 

Harper  8.  Cunningham,  Attorney  General,  for  defen  aut 
in  error. 

William  H.  Sullivan  was  convicts  of  the  larceny  of 
one  cow,  and  he  brings  error.    Reversed. 

Opinion  of  the  court  by 

Hainbb,  J.:    The  appellant,  William  H.  Sullivan,  was 
indicted,  tried,  and  convicted  in  the  district  court  of 
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Greer  county  for  the  crime  of  fltealMg  a  cow,  aod  was 
eentenced  for  a  term  of  Ave  years  in  the  territorial 
prison  at  Laneing,  Kan.  Motions  for  a  new  trial  and  in 
arrest  of  judgment  were  duly  filed,  overruled,  and  ex- 
ceptions reserved.  From  this  judgment  and  sentence  the 
defendiant  brings  the  case  here  on  appeal. 

The  first  objection  urged  by  the  plaintiff  in  error  is 
that  the  indictment  does  not  state  facts  sufficient  to 
constitute  a  public  offense,  and  hence  the  court  erred  in 
overruling  the  demurrer  thereto.  The  charging  part  of 
the  indictment  is  a&  follows:  "That  William  H.  Sullivan 
and  George  Slaton,  late  of  the  county  of  Greer,  aforesaid, 
onor>aboutthel&t  day  of  January,  in  the  year  of  our  Lord 
1898,  in  the  county  of  Greer  and  Territory  of  Oklahoma, 
aforesaid,  did  fraudulently,  feloniously,  stealthily,  take, 
steal,  and  carry  away  one  cow,  the  same  bein«g  the  cor- 
poreal personal  property  of  Lock  Bros.  &  Allen,  a  firm 
composed  of  John  Lock,  Allen  Lock,  and  Joe  Allen,  with 
the  intent  to  deprive  the  said  Lock  Bros.  &  Allen,  the  said 
Arm  composed  of  the  said  John  Ix>ck,  Allen  Lock,  and  Joe 
Allen,  of  said  corporeal  personal  property." 

In  the  case  of  Hughes  v.  Territory^  this  volume,  p.  28, 
this  court  held  that  section  1,  art.  1,  ch.  20,  Session  Laws 
Oklahoma,  1895,  which  provides,  "that  if  any  person  shall 
steal  any  stallion,  mare,  colt,  gelding,  ridgling,  or  any  ass, 
genet  or  mule,  or  any  bull,  cow,  calf,  steer  or  stag,  he 
shall  be  guilty  of  a  felony,  and  on  conviction  thereof, 
shall  be  punished  by  confinement:  in  the  territorial  peni- 
tentiary for  a  term  of  not  less  than  one  nor  more  than 
ten  years,"  creates  a  separate  and  distinct  offense  from 
larceny,  as  defined  by  section  2371,  Statutes  of  Oklalioma, 
1893,  and  does  not  make  the  stealing  of  the  domestic 
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animals  named  in  sacli  act  grand  larceny,  without  regard 
to  value.  Mr.  Justice  Burwell,  after  an  able  and  ex- 
faauative  review  of  authoritiea,  said:  "An  examination 
of  the  authorities  will  show  that  'larceny'  and  •stealing/ 
at  common  law,  liad  the  same  meaning;  and  consequently 
eteaUng,  as  here  defined,  is  the  wrongful  or  fraudulent 
taking  amd  removing  of  personal  pix)i)erty,  by  trespass, 
with  a  felonious  intent  to  deprive  the  owner  thereof,  and' 
to  convert  the  same  to  his  (the  taker's)  own  use.*'  And 
again:  "The  legislature  has  modified  the  meaning  of 
the  word  'larceny,'  as  used  in  the  crimes  act,  so  that  the 
taking  of  personal  property,  accomplished  by  fraud  or 
stealth,  and  with  intent  to  deprive  another  thereof,  is 
larceny,  regardless  of  whether  or  not  it  was  taken  for  the 
purpose  of  depriving  the  owner  the^^eof,  or  for  the  pur- 
pose of  converting  it  to  the  use  of  the  taker.  Thefefore, 
while  ^stealing'  and  larceny'  at  common  law  were  synon- 
ymous terms,  our  statute  has  given  to  the  word  'larceny' 
a  much  broader  meaning  than  it  then  had,  while  'steal' 
or  'stealing'  has  not  been  defined  by  our  statutes,  and 
must  be  construed  according  to  its  common-law  mean- 
ing." Hence  the  indictment,  when  measured  by  these 
requirements,  wh511y  fails  to  state  facts  sufficient  to  con- 
stitute a  public  offense  under  either  the  statute  of  1893 
or  1895. 

The  indictment  is  fatally  defective  under  the  1895 
statute,  for  the  reason  that  it  fails  to  charge  that  the  cow 
was  taken  by  the  defendant  with  a  felonious  Intent  to 
convert  the  same  to  his  (the  taker's)  own  use.  It  is  also 
fatally  defective  under  the  1893  statute,  for  the  reason 
that  it  dtoes  not  allege  the  value  of  the  animal  charged  to 
have  been  stolen.  The  demurrer  to  the  indictment 
should  therefore  have  been  sustained. 


Digitized  by 


Google 


502  SUPREME  COURT  OF  OKLAHOMA. 

Board  of  Comrs.  of  Woods  Co.  v.  Ozley. 

Other  errors  are  aBsigned,  but,  as  the  case  must  be  re- 
yersed  and  remanded  for  a  new  trial,  it  is  not  necessary  to 
review  them  here-  The  judgment  of  the  district  court 
is  therefore  reversed,  and  the  cause  remanded^  with  cB- 
rections  to  sustain  the  demurrer  to  the  indictment,  and 
to  resubmit  the  cause  to  the  grand  jury  for  further  pro- 
ceedings in  accordance  with  the  views  herein  expressed. 

Burwell,  J.,  having  presided  in  the  court  below,  not 
sitting;  all  of  the  other  Justices  concurring. 


Board  of  CoMMisaroNERS  of  Woods-  County  v.  W.  E. 

OXLEY. 
(PUed  AUR.   25,  1899.) 

L  A-ppBAJj.—AaHgnment  of  Errors.  A  party  seeklngr  the  rAversal  of  a 
judgment  in  the  supreme  court  should  speclflcally  and  clearly  aUese 
In  the  petition  in  error  the  errors  soucrht  to  be  reviewed,  as  pro- 
Tided  by  section  661  of  our  Code  of  Civil  Procedure. 

2.  &AUS— Indefinite  Petition.  Hence,  Where  a  petition  In  error  alle«res 
thi^t  the  Judgment  was  for  the  defendant  in  error,  when  it  should 
have  been  for  the  plaintiff,  without  statinsr  what  errors  had  been 
committed,  and  by  whom,  is  indeflntte,  and  does  not  set  forth  the 
errors  complained  of  as  required  by  said  section  of  the  Code  of 
Civil  Procedure. 
(Syllabus  by  the  Court.) 

Error  from  the  District  Court  of  Woods  County;  before  Jno. 
L.  McAfee^  District  Judge. 

Jesse  J.  DunUy  County  Attorney,  for  plaintiff  in  error. 
jT,  J.  Womack,  for  defendant  in  error. 
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Action  by  W.  E.  Oxley  againat  the  board  of  county 
commisBioners  of  Woods  county.  Judgment  for  plain- 
tiff.   Defendant  brings  error.     Affirmed. 

Opinion  of  the  court  by 

Hainer,  J.:  The  defendant  in  error,  W.  E.  Oxley,  on 
October  14,  1896,  filed  a  duly  verified  claim  with  the 
board  of  county  commissioners  of  Woods  county  for  $63, 
for  services  rendered  as  a  member  of  the  county  board 
of  examiners  during  the  years  1895  and  1896.  On  Jan- 
uary 19, 1897,  the  claim  was  passed  upon,  and  disallowed 
by  the  board  of  county  commissioners.  From  the  dis- 
allowance of  the  claim,  Oxley  appealed  to  the  district 
court  0(f  said  county,  where  the  case  was  tried  by  the 
■court,  a  jury  having  been  waived  by  both  parties,  and 
judgment  rendered  for  the  amount  of  Oxley's  claim. 
From  this  judgment  the  county  brings  the  case  here 
on  appeal,  on  what  purports  to  be  a  case-made. 

It  appears  from  the  record  that  no  motion  for  a  new 
trial  was  filed  in  the  court  below,  and  the  only  question 
assigned  in  the  petition  in  error  of  the  plaintiff  in  error 
is  as  follows:  "The  plaintiff  alleges  for  error  the  judg- 
ment entered  for  said  plaintiff  below,  W.  E.  Oxley,  and 
avers  that  said  judgment  should*  have  been  for  defendant 
below,  the  board  of  county  commissioners."  We  do  not 
think  that  this  assignment  of  error  is  suflficient  to  prop- 
erly present  any  question  for  review  in  this  court.  An 
assignment  of  error  w!hich  simply  states  that  the  court 
erred  in  rendering  judgment  for  the  plaintiff  and  against 
the  defendant  raises  no  question  which  is  reviewable  in 
this  court.  Such  an  assignment  of  error  does  not  state 
what  erroneous  ruling  caused  the  rendition  of  judgment 
in  favor  of  the  plaintiff  and  against  the  defendant  in  the 
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trial  court.  It  is  general  arid  indefinite,  and  fails  to  di- 
rect our  attention  to  any  specific  error  alleged  to  haye 
been  committed  by  the  trial  court.  A  party  seeking  the 
reversal  of  a  judgment  should  specifically  and  clearly 
set  forth  the  errors  complained  of,  as  provided  by  section 
561  of  our  Code  of  Civil  Procedure. 

In  Brown  v.  RhodeSy  1  Kan.  359,  it  was  held  that  a 
petition  in  error  alleging  that  the  judgment  was  for  the 
defendant  in  error,  when  it  ought  to  have  been  for  the 
plaintiff,  without  stating  what  errors  had  been  com- 
mitted, and  by  whom,  is  indefinite,  and  does  not  set  forth 
the  errors  complained  of  as  required  by  section  527  of  the 
Code  of  Civil  Procedure. 

In  Orr  v.  Pennington^  (Va.)  24  S.  E.  929,  it  was  held  that 
a  petition  for  appeal  averring  there  was  manifest  error 
in  dismissing  a  bill  and  rendering  judgment  for  costs 
against  the  petitioner  does  not  contain  an  assignment  of 
error  as  required  by  section  3464  of  the  Code,  providing 
that  a  petition  for  appeal  shall  assign  errors. 

In  Marvel  v.  White,  5  Okla.  736,  50  Pac.  87,  this  court 
held  that  an  alleged  proceeding  in  error  will  be  dismissed 
when  the  instrument  claitned  to  answer  the  purpose  of  a 
petition  in  error  is  defective  in  not  being  entitled  "Peti- 
tion in  Error,''  failing  to  set  forth  the  errors  com- 
plained of  and  not  containing  any  of  the 
other  essential  allegations  of  suc>  pleading. 
Mr.  Justice  Keaton,  in  delivering  the  opinion 
of  the  court  in  this  case  said:  "It  is  true  that 
said  instrument  refers  to  certain  assignments  of  error 
^contained  in  the  case-made,'  but,  under  the  plain  pro- 
visions of  our  statute,  it  is  clear  that  the  errors  com- 
plained of  must  be  assigned  in  the  petition  in  error  itself 
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to  authorize  a  canedderation  thereof  by  this  court,  and 
in  no  event  can  their  incorjwration  in  a  case-made  be  held 
in  sufficient  compliance  with  the  statute  to  warrant  such 
consideration." 

The  motion  of  the  defendant  in  error  to  dismiss  the 
appeal  of  the  plaintiff  in  error  is  sustained.  The  petition 
in  error  is  therefore  dismissed,  at  the  costs  of  the  appel- 
lant, and  the  judgment  of  the  district  court  will  stand 
affirmed. 

McAtee,  J.,  having  presided  in  the  court  below,  not 
sitting;  all  of  the  other  Justices  con«currring. 


C.  \V.  NoYES  et  al.  v.  Kate  Tootle  et  al. 

(Filed  Aug:.  26,  1899.) 

Case-Made  —  Time  of  Making— Ewteneion,  An  extension  of  time  to 
maJce  and  serve  a  case-made  was  eriven  by  the  district  jud^e  who 
tried  the  case,  to  the  plaintiffs  In  error,  from  December  15,  1897.  for 
the  period  of  40  days,  which  expired  on  the  24th  day  of  January. 
1896.  So  far  as  appears  from  the  record,  the  next  order  of  the  jndgre 
extendlniT  the  time  to  make  and  serve  a  case-made  was  not  made 
until  the  18th  day  of  February,  1896,  24  days  after  the  time  for 
makiniT  and  serving  a  case-made  had  expired.  An  application  is 
now  made  by  the  plaintiffs  in  error  to  show  that  an  order  of  the 
court  granting  such  extension  was  actually  made  on  or  about  the 
20th  day  of  January,  1898.  for  the  further  period  of  80  days,  but  this 
order,  now  missing  from  the  record,  is  so  by  reason  of  the  fact 
that  the  same  was  lost  after  having  been  made;  and  that  they  shall 
now  be  permitted  to  show  by  affidavits  that  the  continuity  of 
extensions  was  not  broken,  and  the  Jurisdiction  of  the  trial  court 
or  judge  to  errant  the  order  of  extension  of  February  I8th  had  not 
been  lost,  and  that  the  case-made  was  properly  filed,  and  here  for 
examination  upon  the  merits.  Held,  that  t?i<^re  (.«  no  power  here 
to  amend  the  record  and  case-made,  as  It  has  been  signed  Bt\6 
settled  by  the  judge  of  the  district  court 
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2.  Samb— Order  Bxtendiriff  Time  VoM,  When.  The  district  court  or  jud«re 
has  no  power  to  extend  the  time  for  making  a  case-made  after  the 
time  fixed  by  the  statute,  or  the  time  fixed  by  the  order  of  the 
district  court  or  judge  for  extension  of  time  for  making  a  case- 
made,  has  elapsed.  And,  the  extension  of  time  g.*anted  by  the 
district  court  or  Judge  therein  having  once  expired,  the  district 
court  or  judge  has  no  power  to  extend  the  time  for  servl^ig  a  case- 
made,  and  such  an  order,  If  made.  Is  void. 

Jt.  Casb-Madb  —  Cannol  Be  Amended  in  Supreme  Courts  Rule  Followed. 
A  case-me4e  for  the  supreme  court  cannot  be  amended  or  supple- 
mented in  the  supreme  court  by  inserting  anything  therein  or 
attaching  anything  thereto  wh'ch  did  not  belong  to  the  oase- 
jyyfifip,  PTfi  ronofitute  a  part  thereof  when  It  was  originally  set- 
tled and  signed  by  the  judge  and  attested  by  the  clerk  below. 
The  decision  of  the  trial  Judge  as  to  the  truthfulness  of  the  case- 
maue  iH  conclusive  and  final,  at  lesuit  until '  the  certified  record 
is  shown  to  be  intentionally  false,  and  to  have  been  fraudulently 
prepared,  or  that  there  was  a  want  of  Jurisd'ct  on  in  the  court. 
(Ryland  v.  Coyle,  54  Pac.  46S,  7  Okla.  226,  affirmed.) 

4.    Appkaij— Transcript— SUpuliliGn.    It  Is  well  settled  that  one  appell- 
ant cannot   refer   to   the   transcript   of  another   appellant   in   the 
same  cause,  so  as  to  make  it  a  part  of  his  record  on  appeal,  with- 
out stipulation. 
(Syllabus  by  the  Court.) 

i:rror  from   the  District    Court   of  Kay   County;   before 
A.  G.  C.  Bierer,  District  Judge. 

J.  E.  Torrance  and  C.  T.  Atkinson^  for  plaintiffs  in  error. 

Asp,  Shartel  A  Cottingham  and  Morgan  d  Pancoast,  for 
■defendants  in  error. 

C.  W.  Noyes  and  others,  interpleaders,  bring  error 
from  a  judgment  in  favor  of  Kate  Tootle  and  others. 
Motion  to  dismiss  granted. 

STATEMENT  OP  THE  CASE. 

This  case  is  presented  upon  a  motion  to  dismiss  the 
petition  in  error  for  the  reason  that  there  is  no  case-made, 
duly  served,  signed,  and  settled,  attached  thereto.    The 
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judgmeirt  complained  of  Tms  entered  in  the  court  below 
^n  the  30th  day  of  August,  1897,  and  the  interpleaders, 
who  are  »tiie  plaintiffs  in  error  here,  were  given  90  days 
fr<Hn  that  date  in  which  to  make  and  eerre  a  case-made. 
Within  the  period  of  90  days,  and  on  the  20th  day  of 
November,  1897,  an  order  was  made  extending  the  time 
above  granted  30  days.  On  the  15th  day  of  December, 
1897,  an  order  was  made  granting  a  further  extension  of 
time  for  making  and  serving  a  case-made  of  40  days  from 
that  date.  This  period  of  40  days  from  December  15, 
1897,  expired  on  the  24th  day  of  January,  1898,  and  the 
continuity  of  extensions  was  broken  at  that  point;  and, 
so  far  as  appears  from  the  record,  the  next  order  of  the 
judge  extending  the  time  to  make  and  serve  a  case-made 
nras  not  made  until  the  18th  day  of  February,  1898.  aufi 
24  days  after  the  time  for  making  and  serving  a  case- 
made  had  expired.  No  service  of  the  case-made  was 
made  or  attempted  to  be  made  upon  the  defendants  in 
error.  Tootle,  Wheeler  &  Motter,  the  plaintiffs  below, 
until  the  19th  day  of  March,  1898 — more  than  60  days 
after  the  expiration  of  the  order  granted'  on  the  15th  day 
of  December,  1897,  and,  as  is  claimed  by  the  defendants 
in  error,  after  the  expiration  of  the  last  valid  extension 
of  time  for  serving  a  case-made.  And  the  motion  to  dis- 
miss in  this  case  is  founded  on  these  facts. 

Opinion  of  the  court  by 

McAtbe,  J.:  It  has  been  repeatedly  held  by  this  court 
that  the  district  court  or  judge  has  no  power  to  extend 
the  time  for  making  a  case  after  the  time  fixed  by  the 
•tatute,  or  the  time  fixed  by  the  order  of  the  district 
court  or  judge  for  extension  of  time  for  making  a  case- 
made,  has  elapsed;  and,  the  extensions  of  time  granted  by 
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the  district  court  or  judge  thereof  having  once  expired;, 
the  district  court  or  judge  has  no  power  to  extend  the 
time  for  serving  a  case-made,  itndj  such  an  order,  if  made, 
te  void.  (Abel  v.  Blair,  3  Okla.  399,  41  Pac.  342;  U.  8.  v. 
Choctaw,  0.  d  G.  B.  Co.,  3  Okla.  404,  41  Pac.  729.) 

The  plaintiffs  in  error  have  moved  the  court  for  leave  to 
supply  proof  that,  in  addition  to  the  orders  extending 
the  time  shown  in  the  case-made,  an  order  was  made  by 
the  district  judge  who  tried  the  case  on  or  about  the  20th 
day  of  January,  1898,  further  extending  the  time  for  30 
days,  and  that  the  said  order  was  sent  to  the  plaintiffs 
in  error  by  the  district  judge  by  mail,  and  the  original 
forwarded  to  the  county  clerk  of  the  district  court  of 
Kay  eounty  for  filing;  and  that  the  jurisdiction  was  not> 
in  fact,  lost  by  failure  to  extend  the  time  to  make  a  case 
in  time.    Affidavits  are  filed  in  support  of  this  motion. 

It  is  shown  by  an  affidavit  of  the  plaintiffs  in  error'a 
attorney,  made  on  December  30,  1898,  that  "to  the  best 
of  his  recollection  and  belief  he  sent  an  order  extending 
the  time  for  thirty  days  from  about  the  20th  day  of  Jan- 
uary, 1898,  to  the  Honorable  A.  G.  C.  Bierer,  judge,  and 
that  said  order  was  returned  to  him,  copies  and  the  wig- 
inal  mailed  to  the  clerk  of  the  district  court  of  Kay 
coi^inty,"  and  that,  if  this  order  is  not  attached  to  the 
case-made,  it  must  have  been  omitted  by  accident  at 
the  time  the  case-made  was  put  together  for  the  pur- 
pose of  serving;  that  his  own  office  files  had  been  de- 
^royed  by  fire  since  that  time,  and  it  is  impossible  for 
him  to  verify  his  recollection  by  any  positive  data  that 
might  have  been  in  his  office;  and  that,  of  all  the  orders, 
of  extension  taken,  there  is  but  one  on  file  in  the  office 
of  the  clerk  of  the  distnct  court.    A  further  affidavit  by 
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the  attorney  for  plaintiffs  in  error  shows:  That,  on  ac- 
count of  the  scattered  location  of  the  various  parties  to 
be  served,  and  especially  the  absence  of  Mr.  Pancoast,  one 
of  the  attorneys  for  Brown  &  McFadyen,  parties  to  the 
cause,  from  home,  and  in  Washington,  D.  C,  the  various 
extensions  were  rendered  necessary;  and  he  then  swears 
positively  that  he  "prepared  an  order  extending  the  time 
to  make  and  serve  a  case  for  the  plaintiffs  in  error  for  a 
period  off  thirty  days,  and  mailed  the  same  to  Judge 
Bierer,  which  was  duly  signed,  and  returned  to  affiant 
on  or  about  the  20th  day  of  January;"  the  original  was 
mailed  to  the  clerk  of  the  district  court  of  Kay  county; 
and  that  since  making  his  first  affidavit  he  recollected 
a  circumstance  which  refreshed  his  recollection,  and  en- 
abled him  to  swear  positively  to  these  facts 5  and  that 
at  the  time  the  case-made  was  prepared  and  put  together 
for  final  service  he  checked  over  all  the  extension  orders, 
putting  down  the  various  extensions,  and  adding  them 
up;  and  that  the  figures  made  by  him  clearly  showed  that 
the  case  was  served  in  due  time,  and  that  was  done  first 
before  serving  the  case-made;  and  that  he  is  unable  to 
-say  whether  or  not  the  missing  copy  or  order  was  inad- 
vertently omitted  at  that  time  or  at  one  of  the  future 
times  thereinafter  mentioned.  That  at  the  time  the  case 
made  was  settled  in  the  office  of  Judge  Bierer,  in 
Guthrie,  Mr.  Pancoast  was  present,  with  numerous  sug- 
gestions of  amendments,  which  required  that  the  case 
be  taken  apart,  and  various  papers  and  documents  in- 
serted and  others  removed,  and  he  does  not  know 
whether  the  missing  order  was  at  that  time  inadvert- 
ently dropped  out.  The  affiant  further  said  that  the 
•order  might  have  been  dropped  out  when  the  case-made 
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was  placed  in  the  hands  of  the  printer  for  binding;  that 
he  had  made  diligent  search,  and  conid  not  find  the  order 
in  the  office  of  the  clerk  of  the  district  court  of  Kay 
county. 

An  affidavit  was  also  filed  by  the  stenographer  of  the 
affiant,  who  refreshes  her  memory  from  a  statement  of 
the  expense  account  of  the  attorneys  for  plaintiffs  in 
error,  and,  "is  able  to  say  that  the  attorney  for  plain- 
tiffs in  error  went  to  Perry  about  the  17th  day  of  Feb- 
ruary to  serve  the  case-made,  and  that  on  his  return  he 
stated  that  he  had  been  obliged  to  wire  Judge  Bierer  for 
an  extension  of  time,"  and  that  he  "sent  an  order  to 
Judge  Bierer  by  next  morning's  mail,  which  came  back 
duly  signed." 

Affidavits  are  also  filed  by  the  attorney  for  the  de- 
fendants in  error  to  th^  effect  that  when  the  case-made 
was  served  upon  them  the  orders  granted  by  the  court 
for  the  extension  of  time  were  carefully  checked  up,  and 
that  no  such  order  appeared  in  the  case-made,  as  de- 
scribed in  the  affidavits  and  motion  of  plaintiffs  in  error, 
as  having  been  made  on  or  about  January  20,  1898. 
This  statement  is  also  confirmed  by  the  stenographer  of 
the  attorneys  for  the  defendants  in  error,  who  testifiea 
that  she  carefully  preserved  copies  of  all  the  extensiona 
of  time  ordered  by  the  court,  and  that  no  such  order 
appeared  in  the  case-made,  as  testified  to  by  the  attor- 
ney for  plaintiffs  in  error,  as  bearing  date  of  "on  or 
about  January  20,  1898." 

A  very  full  brief  has  been  served  and  filed  in 
the  cause  in  support  of  the  application  of 
the  plaintiffs  in  error  to  amend  the  case- 
made  by    inserting    the  extension    of    time    as    averred 
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in  the  motion,  and  it  is  contended  that,  as  to  matters- 
and  things  other  than  the  rulings  of  the  lower  conrt,  or 
the  jadge  thereof,  necessary  to  make  the  case  reviewable, 
they  may  be  shown  aliunde  the  record  (citing  Board  of 
Comers  of  Cloud  County  v.  Citizens'  Nat.  Bank,  [Kan. 
App.]  51  Pac.  55;)  that  service  of  the  case-made  conld 
be  shown  by  outside  evidence;  that  evidence  could  be 
heard  to  show  the  matters  pertaining  to  the  settling  and 
signing  of  the  case;  and  that,  while  the  rulings  of  the 
lower  court,  or  the  judge  thereof,  complained  ^f  and  as- 
signed for  error,  must  be  shown  by  and  embodied  in  the 
ease  itself,  and  cannot  be  shown  by  any  other  or  extrinsic 
evidence,  yet  other  matters  or  things  to  make  the  case 
reviewable  may  generally  be  shown  by  extrinsic  evidence,, 
or  evidence  outside  of  the  ca«e-made.  (Railroad  Co.  v. 
Whitheck,  [Kan.  Sup.]  48  Pac.  16;  Wilson  v.  Janes,  21> 
Kan.  243.) 

And  it  is  strongly  urged  that,  as  it  was  determined  in 
Mastin  v.  Chray,  19  Kan.  458,  and  in  Reynolds  v.  Fleming^ 
30  Kan.  106,  1  Pac.  61,  that,  since  a  want  of  jurisdiction 
may  be  shown  by  extrinsic  evidence,  even  to  impeach  a 
judgment,  it  may  now  be  argued  here  that,  if  a  judg- 
ment and  general  jurisdiction  may  be  impeached  for 
want  of  jurisdiction  by  extrinsic  evidence,  and  the  judg- 
menrt  held  to  be  void  upon  such  evidence,  it  would  seem 
that  any  order  or  judgment  of  such  court  might  be  sus- 
tained and  upheld  upon  the  showing  of  jurisdiction* 
made  by  the  same  kind  of  evidence.  The  cases  cited  all 
bear  upon  the  point  of  showing  that  the  respective  at- 
torneys had  due  notice  of  the  signing  and  settling  of  the 
case-made,  and  that  all  jurisdictional  conditions  to  the 
regularity     of  such  signing  and  settling  had  been  con- 
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formed  to,  in  the  absence  of  su<?h  sbowing  in  the  certifi- 
cate showing  the  settling  of  the  case.  They  are  not 
conclnsive  here. 

The  statute  provides  (section  567,  Code  Civ.  Ppoc.) 
that  extensions  of  time  may  be  made  npon  good  cause, 
and  (section  733,  Code  Civ.  Proc.)  that  "on  the  journal 
shall  be  entered  the  proceedings  of  the  court  of  each 
day,  and  all  orders  of  the  judge  in  vacation  or  at 
chambers,  and  also  all  judgments  entered  on  confession 
or  default."  If  the  order  of  the  court  extending  the 
fime  was  made  as  claimed,  it  should  appear  of  record, 
and  a  copy  should  be  produced,  by  which  it  should 
appear  that  good  cause  had  been  shown,  and  by  which 
the  express  terrhs  of  the  order  should  appear.  Nothing 
is  attempted  to  be  shown  concerning  it,  except  the  state- 
ment of  plaintiffs  in  error's  affidavit  that  it  was  made 
''on  or  about  January  20,  1898,"  and  extended  the  time 
for  serving  the  case  30  days.  It  was,  in  a  like  case,  de- 
termined by  the  supreme  court  of  Louisiana,  that,  where 
the  exact  force  of  an  order  of  extension  couM  not  be 
determined  because  of  failure  of  counsel  to  enter  it  on  the 
minutes,  the  court  would  refuse  to  enforce  it.  (Caffin 
t?.  Pollard,  5  Rob.  [La.]  125.) 

We  think,*  also,  that  every  act  or  proceeding  of  the 
court  or  judge  up  to  the  time  of  the  signing  and  settling 
of  the  case-made  is  a  part  of  the  case-made,  and  that 
there  is  no  power  here  to  amend  the  case-made.  And 
the  certificate  of  the  court  in  this  case  contains  the  state- 
ment that  the  "record  and  case-made  contains  all  the 
processes,  pleadings,  evidence,  proceedings,  statements 
of  counsel,  admissions,  and  stipulations  made  or  had  in 
said  cause,  and  is  a  full,  true,  and  complete  rec<Mrd  and 
case-made  in  said  action." 
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If  this  court  should  now  undertake  to  alter  the  con- 
dition of  the  record,  such  an  alteration  would  have  to  be 
made  in  contradiction  of  the  certificate  of  the  judge 
of  the  trial  court,  which  declares  that  '^his  is  a  full,  true, 
and  complete  record  and  case-made  in  said  action." 
And  it  was  thereupon  settled  and  signed  as  euch,  and  we 
think  that  this  is  final,  and  disposes  of  the  application. 

It  wa«  held  in  Ryland  v.  Coyle,  7  Okla.  226,  54  Pac.  456, 
that:  "A  case  made  for  the  supreme  court  cannot  be 
amended  or  supplemented  in  the  supreme  court  by  in- 
serting anything  therein  or  attaching  anything  thereto 
which  did  not  belong  to  the  case-made,  and  constitute  a 
part  thereof,  when  it  was  originally  settled  and  signed 
by  the  judge  and  attested  by  the  clerk  below.  The  de- 
cision of  the  trial  judge  as  to  the  truthfulness  of  the 
<;ase-made  is  conclusive  and  final,  at  least  until  the  certi- 
fied record  is  shown  to  be  intentionally  false,  and  to 
have  been  fraudulently  prepared,  or  that  there  was  a 
want  of  jurisdiction  in  the  court/' 

Error  was  also  assigned  by  Brown  &  McFadyen,  who 
aver  that  in  a  similar  application  for  the  amendment  of 
the  case-made  they  have  completed  a  case-maxle  for 
record  in  this  court,  but  that  they  have  not  filed  the 
same,  because  they  relied  upon  the  case-made  which  was 
filed  here  by  Noyes,  Norman  &  Co.;  and  that  they  in- 
tended to  present,  from  this  case-made,  the  errors  which 
they  allege  in  the  trial  of  the  cause.  In  support  of  their 
application  they  have  filed  affidavits  to  the  effect  that 
their  own  case-made  is  complete,  and  that  their  orders 
of  extension  were  propertly  taken,  and  that  jurisdiction 
was  not  lost  in  the  court  below  in  the  case-made  which 
they  have  themselves  prepared.    But  it  is  well  settled 
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that  one  appellant  cannot  refer  to  the  transcript  of  an- 
other appellant  in  the  same  cause,  so  as  to  make  it  a  part 
of  his  record  on  appeal,  without  a  stipulation.  {Oates  v. 
WaUcer,  36  Gal.  289.) 

The  motion  to  dismiss  will  be  granted. 

All  of  the  Justices  concuriing. 


Consolidated  Steel  &  Wire  Co.  v.  Burnham,  Hanna, 
MUNGER  &  Co. 

(Filed  Auff.  24,  1899.) 

1.  TniAij—Evidenod—Admiasiont.  Solemn  or  judicial  admissions,  made 
for  the  express  purpose  of  dlspenslnsr  with  the  proof  of  some  fact 
at  the  trial.  In  the  form  of  express  stipulations,  on  belnff  filed  and 
becoming  part  of  the  record  are  generally  conclusive  of  all  the 
facts  Involved,  and  may  be  ^ven  In  evidence  on  any  subsequent 
trial  In  the  same  cause. 

2.  ApvkaIj— Review  of  Agreed  Statements.  Where  a  case  Is  tried  on  an 
a^eed  statement  of  facts,  the  appellate  court  is  as  competent  to 
consider  such  facts  and  apply  the  law  as  the  trial  court.  There 
being  nothing  to  weigh  as  to  the  credibility  of  witnesses,  the 
appellate  court  will  determine  the  law  on  the  facts  agrreed  to,  and 
may  render  such  judgment  as  the  trial  court  should  have  rendered. 

3.  Judgment  on  AppbaI/— JZm  Adjudicata.  Where  judgment  is  rendered 
In  a  cause  tried  upon  agreed  facts,  and  the  supreme  court  reverses 
such  judgment  and  remands  the  case  generally,  the  findings  and 
conclusions  of  the  supreme  court  are  ret  adjudicata  as  to  the  facts- 
embraced  in  the  agreed  statements,  and  the  trial  court  should 
render  such  judgment  as  the  supreme  court  should  have  rendered 
or  directed  on  the  findings  and  conclusions  announced  by  said 
court. 

4.  Cause  liKUAm'Kj}  —  Ple<idinff»— Amendments.  When  a  judgment  Is 
reversed  and  cause  remanded,  It  stands  the  same  as  If  no  trial 
had  been  had,  and  pleadings  may  be  amended,  supplemental  plead- 
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Ings  filed,  and  new  issues  formed,  under  proper  restrictions,  except 
that  an  issue  determined  upon  an  agreed  statements  of  facts  cannot 
generally  be  reopened. 

%.  TtMADUHQB—AmeHdmrnU—DitereUon.  AmendmenU  to  pleadings  ar» 
largely  within  the  discretion  of  the  trial  court,  and,  to  authorize 
s  reirersal  of  a  judgment  because  an  amendment  was  not  allowed 
to  be  filed,  there  must  be  such  a  showing  as  produces  a  reasonable 
<x>nviction  that  there  was  an  abuse  of  judicial  discretion 

C  SAMX—Prejudiciol  Error.  It  was  prejudicial  error  to  refuse  to  allow 
the  defendants,  after  the  reversal  of  the  i.ormer  judgment,  to 
amend  their  answer  setting  up  fraud  and  collusion  between  Bum- 
ham,  Hanna,  Munger  &  Co.,  attachment  plaintiffs,  and  Dickson, 
attachment  defendant,  whereby  a  judgment  was  obtained  and  un 
attachment  sustained  for  a  debt  that  did  not  exist,  and  which 
judgment  and  attachment  would.  If  allowed  to  stand,  defeat  their 
executions;  It  being  averred  that  the  facts  constituting  the  alleged 
fraud  and  collusion  did  not  come  to  the  knowledge  of  defendanta 
until  after  the  cause  was  reversed  and  remanded. 
(Syllabus  by  the  Court.) 

Errw-  from  the  DiBirici  Court  of  Kay  County;  before 
B.  T.  HaineTy  District  Judge. 

A.  •/.  Myatt  and  W.  S.  Cline,  for  plalntijffs  in  error. 
George  S.  Cfreen,  for  defendants  in  error. 
Asp,  Shartel  &  Cottingham,  for  interpleaders. 

Action  by  Bumham,  Hanna,  Munger  &  Co.  again49t 
Thomas  J.  Dickson.  Judgment  for  plaintiffs,  and  the 
Consolidated  Steel  &  Wire  company  and  the  Wichita 
Plambing  &  Pump  company,  judgment  creditors,  were 
cited  to  appear.  Judgment  for  plaintiffs,  and  the  judg- 
ment creditors  bring  error.    Reversed. 

Opinion  of  the  court  by 

BuBFOBD,  C.  J.:  This  case  is  before  us  for  the  second 
time.  It  is  reported  as  Bumham  v,  Dickson,  5  Okla.  112, 
47  Pac.  1059.    The  object  of  the  action  as  originally 
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presented  was  to  determine  the  priority  of  certain  execu- 
tion and  attachment  Mens.  Dickson  was  a  merchant  in 
Kay  county,  and  the  Consolidated  Steel  &  Wire  company 
and  the  Wichita  Plumbing  &  Pump  company  each  ob- 
tained judgment  against  Dickson  in  the  probate  court  of 
Kay  county  on  account  for  goods  and  merchandise  wld 
to  Dickson.  Executions  were  issued  on  each  of  these  judg- 
ments, and  delivered  to  the  sheriflf  of  Kay  county,  and 
by  one  of  his  deputies  levied  on  the  stock  of  goods  of 
Dickson.  About  the  same  time  Burnham,  Hanna, 
Munger  &  Ca  brough.t  snit  in  the  district  court  of  Kay 
county  against  Dickson  on  an  account  for  merchandifle, 
and  caused  an  attachment  to  issue,  which  was  also 
levied  on  the  goods  of  Dickson.  Afterward®  Bumham, 
Hanna,  Munger  &  Co.  obtained  judgment  on  their  ac- 
count, and  the  attachment  was  sustained.  They  then 
asked  for  an  order  against  the  execution  creditors,  citing 
them  to  appear  in  the  case  in  the  district  court  and 
show  cause  why  the  goods  seized  under  the  execution 
should  not  be  released  in  favor  of  the  attachment  lien.  In 
answer  to  the  citation  the  Wichita  Plumbing  &  Pump 
company  and  the  Consolidated  Steel  &  Wire  company, 
the  execution  plaintiffs,  appeared  in  the  district  court, 
and  each  filed  an  answer  and  interplea  in  the  action  of 
Burnham  v,  Dickson,  and  each  set  up  their  judgment  in 
the  probate  court,  and  the  issue  and  levy  of  the  execution 
and  averred  that  the  levies  of  the  executions  were  prior 
to  the  levies  of  the  writ  of  attachment.  The  only  issue 
presented  and  tried  in  the  district  court  was  as  to  the 
priorities  of  these  liens.  The  issues  were  tried  to  the  court 
on  an  agreed  statement  of  facts,  which  stipulation  was 
filed  and  made  part  of  the  record  in  the  cauae.  The 
court  found  in  favor  of  the  execution  liens,  and  that 


Digitized  by 


Google 


VOL.   VIII.— JUNE    TERM,  1899.  517 

Opinion  of  the  Court. 

they  were  prior  and  superior  to  tbe  lien  of  the  attach- 
ment, and  ordered  the  executions  first  satisfied  from  pro- 
ceeds of  sale  of  the  goode.  From  this  judgment  Bum- 
ham,  Hanna^  Munger  &  Co.  appecded  to  this  court,  and 
on  the  former  hearing  the  judgment  of  the  district  court 
was  reversed,  and  cause  remanded  generally.  The  agreed 
statement  of  facts  on  which  the  case  was  tried  below 
was  before  this  court,  and,  on  consideration  of  the  facts 
there  agreed  to,  this  court  held  that  the  lien  of  the 
attachment  in  favor  of  Burnham,  Hanna,  Munger  &  Co. 
attached  to  the  goods  in  dispute  by  actual  levy  and 
seizure  a  few  minutes  before  the  liens  of  the  executions 
actually  attached.  After  the  cause  was  remanded  to 
the  trial  court,  counsel  for  Bumham,  Hanna,  Munger  & 
Ca  appeared  in  the  district  court  at  the  November  term, 
1897,  and  moved  for  judgment  in  thedr  favor  in  conform- 
ity to  the  judgment  of  the  supreme  court  The  counsel 
for  the  execution  creditors  objected  to  proceding  at  that 
time,  for  the  rea^n  that  the  mandate  of  the 
supreme  court  had  not  been  filed  in  the  dis- 
trict court.  The  trial  court  sustained  the 
objection,  and  cod  tinned  the  cause  until  the 
February,  1898,  term  of  court  In  the  interim,  and 
prior  to  the  first  day  of  the  February  term  of  the  dis- 
trict court,  Bumham,  Hanna,  Munger  &  Co.,  without 
leave  or  order  of  court,  or  notice  to  adverse  parties,  left 
with  the  clerk,  and  placed  among  the  papers  in  the  case, 
a  supplemental  petition,  in  which  it  was  alleged  that 
pending  the  proceedings  on  appeal  in  the  supreme  court 
the  sheriff,  who  held  the  proceeds  of  the  sale  of  the 
goods  in  dispute,  had  paid  the  money  to  the  attomeys 
for  the  Wichita  Plumbing  &  Pump  company  and  the 


Digitized  by 


Google 


518  SUPREME  COURT  OP  OKLASOMA. 

Consolidated  Steel  and  Wire  Co.  v.  Bumham,  Hanna,  Mun^er  &  Co. 

OonAolidated  Steel  &  Wire  companj,  and  asked  for  jodg- 
ment  against  said  parties  for  the  amountB  so  paid. 

It  does  not  clearly  appear  at  what  time  this  supple^ 
mental  petition  first  made  its  appearance  in  t^  case. 
It  is  made  clear  that  counsel  for  the  interpleaders  had 
BO  knowledge  of  it  or  its  contents  nntil  on  the  day  of 
trial.  No  file  mark  was  placed  on  it  by  the  clerk  until 
long  afterwards,  and  no  note  of  it  was  made  in  the 
appearance  docket.  On  the  first  day  of  the  Pebruory, 
1898,  term  of  the  district  court,  counsel  for  Bumhamy 
Hanna,  Munger  &  Co.  again  moved  for  judgment  against 
the  interpleaders,  both  on  their  original  and  supple- 
mental petitions.  At  that  time  the  cause  had  not  been 
assigned  for  triaJ,  and  no  day  had  been  fixed  for  its  bear- 
ing. Counsel  for  the  interpleaders  objected  to  the  trial 
of  the  cause  at  that  time  for  the  reason  that  the  case 
had  not  been  assigned  for  trial  and  that  the  supple- 
mental petition  had  not  been  filed  by  leave  of  court,  and 
that  they  had  not  been  served  witii  any  notice  of  its 
filing  or  contents.  The  court  overruled  the  objections^ 
and  proceeded  to  determine  the  cause. 

They  then  asked  for  leave  to  file  an  amendment  to 
their  answer,  and  stated  the  facts  which  they  desired  to 
allege  and  prove  to  be  substantially  as  follows:  That 
Dickson  was  engaged  in  the  hardware  business,  and 
owned  a  stock  of  hardware;  that  Burnham,  Hanna, 
Munger  &  Co.  consigned  to  Dicks(m  a  second-hand  stock 
of  dry  goods,  which  he  was  to  sell,  and  account  to  them 
for  the  proceeds,  and  return  any  unsold  goods.  That  the 
goods  were  not  to  be  charged  to  Dickson,  but  he  was  to 
sell  them  as  consignee  only.  That  at  the  time  the  judg- 
ment was  rendered  against  Dickson  in  favor  of  Burn- 
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ham,  Hanna,  Munger  &  Co.,  and  the  attachment  &n»- 
tained,  Dickson  was  not  indebted  to  said  firm  in  any  snm. 
That  Dickson  became  insolvent,  and  that  in  order  to  en- 
able Burnham,  Hanna,  Munger  &  Co.  to  subject  all  of 
Dickson's  property  to  sale,  and  realize  therefor  a  suffi- 
cient sum  to  pay  them  for  said  consigned  goods,  they 
entered  into  a  fraudulent  arrangement  with  Dickson 
whereby  it  wa*  agreed  between  them  that  the  consigned 
goods  were  to  be  charged  to  Dickson  on  j?eneral  account; 
that  Burnham,  Hanna,  Munger  &  Co.  would  sue  him, 
and  take  judgment  on  the  account,  and  attach  the  goods, 
and  sell  the  same  at  sheriff's  sale;  that  Burnham,  Hanna. 
Munger  &  Co.  would  purchase  the  goods,  and  place 
Dickscm  in  charge  of  the  store  as  agent;  and  that  after 
a  sufficient  amount  of  goods  were  sold  to  pay  Burnham, 
Hanna,  Munger  &  Co.,  they  would  transfer  the  remainder 
to  Dickson's  wife  as  a  present.  That  this  agreement 
was  entered  into  and  carried  out  with  the  intent  and 
purpose  to  defraud  the  creditors  of  Dickson  and  these 
defendants.  That  Dickson  confessed  the  judgment  and 
attachment  for  a  debt  he  did  not  in  fact  owe,  and  that 
said  judgment  and  attachment  were  fraudulent  and  void 
as  to  these  defendants.  They  further  alleged  that  they 
did  not  learn  of  the  above  facts  until  December  22,  1898, 
and  that  they  had  diligently,  at  all  times,  made  inquiry 
to  learn  the  facts  concerning  said  alleged  fraudulent 
transaetiooi,  but  that  the  parties  had  concealed  said  facts 
from  them  until  long  after  the  first  trial.  These  allega- 
tions were  verified,  and  the  defendants  each  asked  for 
leave  to  file  such  amendment. 

These  facts,  if  true,  made  the  judgment  and  attach- 
ment lien  of  Burnham^  Hanna,  Munger  &  Co.  fraudul^it 
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and  void  as  to  the  liens  of  the  execution  of  the  oth«* 
creditors.  The  trial  court  refused  to  allow  anj  amend- 
ment to  the  answer  of  the  defendants^  and,  over  their 
objections  and  exceptions,  heard  the  case,  and  rendered 
judgment  for  Burnham,  Hanna,  Munger  &  Co.,  and 
against  these  defendants,  for  the  sum  realized  from  the 
sale  of  the  stock  of  merchandise. 

It  is  contended  that  the  court  erred  in  refusing  to  per- 
mit the  answers  to  be  amended.  The  theory  of  Burnham, 
Hanna,  Munger  &  Co.  is  that  the  cause  was  originally 
tried  on  an  agreed  statement  of  facts,  which  agreed  facts 
aire  conclusive  between  the  parties  on  a  subsequent  hear- 
ing, and  that  all  the  trial  court  could  do  after  the  cause 
was  reversed  was  to  render  judgment  for  Burnham, 
Hanna,  Munger  &  Co. 

As  a  general  proposition,  this  theory  is  correct.  Tlie 
only  issue  presented  to  the  trial  court  on  the  first  trial 
was  as  to  the  priority  of  the  liens.  The  facts  were 
agreed  to  by  the  partie»,  and  filed  in  the  cause.  The 
agreement  was  not  qualified  or  limited,  but  was  absolute 
and  unconditional.  ■  It  belongs  to  that  class  of  evidence 
termed  "solemn  admissions."  Solemn  or  judicial  admis- 
sions, made  for  the  express  purpose  of  dispensing  with 
the  proof  of  some  fact  at  the  trial,  in  the  form  of  express 
stipulations,  on  being  filed  and  becoming  a  part  of  the 
record,  are  generally  conclusive  of  all  the  facts  involved, 
and  may  be  given  in  evidence  on  any  subsequent  trial. 
(1  Rice,  Ev.  p.  462;  1  Greenl.  Ev.  sees.  27,  186;  Underh. 
Ev.  sec  82;  Merchants^  Bank  i\  Marine  Bank,  3  Gill,  96; 
Holley  V.  Young,  68  Me.  215.) 

It  would  seem  that  this  class  of  admissions  are  the 
only  ones  that  are  ever  held  to  be  conclusive,  and  there 
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are  exceptions  to  this  rnle;  but  where,  as  in  this  case, 
the  admitted  or  agreed  facts  consist  largely  of  record 
matters,  there  are  stronger  reasons  for  holding  the  parties 
bonnd  by  the  agreed  facts  upon  a  second  or  new  trial. 
Under  our  Code  provisions,  the  supreme  court  is  auth- 
orized to  render  the  right  judgment  when  It  reverses  a 
judgment  of  the  trial  court  based  upon  an  agreed  state- 
ment of  facts.  Some  of  the  courts  hoM  that  a  new  trial 
cannot  be  granted  in  such  a  case,  but  that  the  appellate 
court  must  enter  the  correct  judgment.  {Martin  v. 
Martin,  74  Ind.  207;  Harrington  v.  Hilliard,  27  Mich.  271.) 

In  the  case  of  Railroad  Co.  v.  Butts,  7  Kan.  308,  the 
Kansas  supreme  court  announced  the  doctrine  that, 
where  a  case  has  been  submitted  om  an  agreed  statement 
of  facts,  the  same  rule  did  not  prevail  in  passing  upon 
the  facts  in  the  appellate  court  as  where  the  lower  court 
heard  oral  testimony.  In  the  latter  class  of  cases  the 
appellate  court  will  treat  the  finding  of  the  trial  court  as 
the  verdict  of  a  jury,  but  where  the  case  is  tried  on 
agreed  facts  the  supreme  court  is  as  competent  to  con- 
sider eruch  facts  and  apply  the  law  as  the  trial  court. 
There  is  nothing  to  weigh,  and  the  court  should  decide 
the  law  on  the  facts  agreed  to.  {Brown  v.  Evans,  15 
Kan.  88.) 

This  court,  in  its  former  decision  in  this  case,  should 
have  rendered  judgment,  or  directed  the  trial  court  to 
render  judgment,  for  Burnham,  Hanna,  Munger  &  Ck>., 
and  directed  the  sheriflF  to  satisfy  the  lien  of  the  attach- 
ment first.  The  finding  and  conclusions  of  this  court 
on  the  agreed  statement  was  res  adjudicata  as  to  the 
question  of  the  priority  of  liens.  This  issue  could  not 
be  retried  in  the  district  court  {Qage  v.  Stokes,  125  III 
40,  16  N.  E.  925.) 
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The  cause  having  been  remanded  generally,  without 
any  directions,  it  was  the  duty  of  the  district  court  to 
Tender  such  judgment  as  this  court  should  have  rendered 
or  directed  on  the  issue  determined  in  the  opinion  of  this 
eourt.  But  aside  from  this  one  limitation,  *  the  cause 
titood,  when  remanded,  the  same  as  if  no  trial  had  been 
had.  Pleadings  could  be  amended,  supplementary  plead- 
ings filed,  and  new  issues  formed,  under  proper  restric- 
tions, so  long  as  there  was  no  attempt  to  reopen  the 
issue  of  the  priority  of  the  liens. 

The  plaintiffs  below,  Bumham,  Hanna,  Munger  &  Co., 
•did  file  a  supplemental  petition,  and  presented  a  new 
issue,  which  the  trial  court  permitted  to  stand,  and 
treated  as  properly  filed^  although  filed  without  leave  <rf 
court  or  without  notice  to  adveirse  parties.  No  oppor- 
tunity was  given  or  allowed  the  defendants  below  to 
plead  to  the  supplemental  petition.  They  were  forced  to 
meet  the  allegations  of  this  supplemental  petition  witli- 
-out  preparation,  or  time  to  procure  evidence,  and  without 
notice  of  the  time  of  »uch  hearing.  Such  proceeding  was 
certainly  not  warranted  by  any  rule  of  pa*ocedure  or  pirac- 
tice.  Even  if  this  action  should  be  treated  as  a  anim- 
mary  proceeding  to  compel  them  to  account  for  funds ' 
in  the  custody  of  the  law  and  improperly  diverted,  they 
were  entitled  to  be  informed  of  the  charge,  and  to  be 
heard  in  their  defense. 

While  these  proceedings  were  irregular,  the  inter- 
pleaders are  not  in  a  position  to  make  serious  complaint 
as  to  the  matters  contained  in  the  supplemental  petition, 
inaamnch  as  they  made  no  motion  to  strike  it  from  the 
41es  or  reject  it  from  the  court's  consideration,  although 
attention  was  called  to  the  fact  that  it  bore  no  file  mai^ 
of  the  clerk. 
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But,  without  deciding  whether  these  irregularities 
were  wiflPicientlj  [Miejudidal  to  warrant  a  reversal  of  the 
case,  we  are  of  the  opinion  that  the  judgment  sbonld  be 
reversed  for  the  refusal  of  the  court  to  allow  the  inter- 
pleaders to  file  the  proposed  amendment  to  their  plead- 
ings, "niey  were  not  parties  to  the  judgment  or  attach- 
ment proceedings  orf  Bumham,  Hanna,  Munger  &  Co. 
against  Dickson,  and  were  not  bound  by  such  judgment. 
At  the  time  they  were  made  parties  to  such  action  they 
were  brought  in  to  show  cause  why  they  should  not  re- 
lease their  levies  in  favor  of  the  attachment  levy.  At 
that  time  they  had  no  knowledge  of  any  fraud  in  obtain- 
ing the  judgment  op  attachment  lien.  They  believed  they 
had  the  prior  lien,  and  relied  upon  that  defense.  The 
district  court  held  that  they  were  entitled  to  priority. 
No  other  question  was  in  issue.  The  supreme  court  held 
against  them,  and  decided  that  the  liens  of  theu*  execu- 
tions were  inferior  to  the  levy  of  the  attachment.  They 
then  learned  of  the  fraudulent  character  of  the  attach- 
ment proceedings,  and  at  the  first  term  of  court  after 
learning  the  facts  presented  their  amendment,  and  asked 
for  leave  to  file  same.  It  did  not  change  their  defense, 
but  only  the  form  or  mode  of  attack  on  the  attachment 
lien.  If  the  averments  of  their  proposed  amendment 
are  true,  the  effect  will  be  to  make  theic  liens  superior 
to  the  lien  of  the  attachment.  This  is  the  purpose  of 
both  defenses.  The  amendment  would  tend  to  promote 
the  ends  of  justice.  Where  an  amendment  is  calculated 
to  promote  the  ends  of  justice,  it  is  error  to  refuse  it. 
{Qaylord  v.  Stehbins,  4  Kan.  42.) 

Courts  may  commit  substantial  error  by  refusing  to 
permit  amendments  to  be  made.  (Wright  v.  Bachellor, 
16  Kan.  259;  Koans  v.  Price,  40  Ind.  164.) 
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AmendmentB  to  pleadings  are  largely  within  the  dis- 
cretion of  the  trial  court,  and,  to  authorize  a  reversal 
of  a  jodgment  of  the  court  because  an  amendment  was. 
not  allowed  to  be  filed,  there  must  be  such  a  showing  as 
produces  a  reasonable  conviction  that  there  was  an  abuse 
of  judicial  discretion.  {Krotise  v.  Pratty  37  Kan.  651,  16 
Pac.  103;  Harper  v.  Hendricks,  49  Kan.  718,  31  Pac.  734.) 

We  think  this  case  comes  within  the  above  rule.  The 
court,  after  permitting  the  plaintiff  below  to  amend  his. 
petition,  could  not  deny  the  request  of  the  defendants. 
The  refusal  was  an  abuse  of  discretion,  for  which  the 
judgment  must  be  reversed  and  a  new  trial  granted. 

This  case  is  not  unlike  the  case  of  Van  Lehn  v.  MorsCy 
(Wash.)  48  Pac.  404,  wherein  the  supreme  court  of  Wash- 
ington reversed  the  cause  for  the  reason  that  the  trial 
court  refused  to  permit  the  defendant  to  amend  his  an- 
swer by  setting  up  fraud  after  a  reversal  of  the  cause  in 
the  supreme  court. 

There  are  a  number  of  other  errors  assigned,  but  we 
need  not  co«nsider  them,  as  they  are  not  likely  to  occur 
again.  The  judgment  of  the  district  coTirt  is  reversed 
and  remanded,  with  directions  to  permit  the  plaintiffs  in 
error  to  plead  to  the  supplemental  petition,  and  to  file 
the  amendment  to  their  answer  and  interplea,  and  to 
grant  a  new  trial,  except  as  to  the  question  of  the  prior- 
ities settled  in  the  former  decision  by  this  court.  Re 
versed  at  costs  of  Burnham,  Hanna,  Munger  &  Oo. 

Hainer,  J.,  having  presided  in  the  court  below,  not 
sitting;  all  of  the  other  Justices  concurring. 
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John  Young  v.  The  Territory  op  Oklahoma. 

(Filed  Auff.  24.,  1899.) 

1.  Indictment— ^««ault  to  Commit  Rape—8uffMencp.  An  Indictment  for 
assault  with  intent  to  commit  the  crime  of  rape  should  contain  an 
averment  that  the  female  assaulted  was  not  the  wife  of  the  person 
accused  of  the  assault. 

t.  &AM10— Necessary  Allegations.  An  indictment  for  assault  with  Intent 
to  commit  a  felony  should  contain  a  sufticient  charge  of  assault, 
and  the  essential  acts  constitutins:  the  particular  felony  which  it  is 
alleged  was  intended  to  be  committed  should  be  averred. 

^.  Rape— il^  of  Consent.  In  order  to  constitute  a  good  charge  of 
assault  with  intent  to  commit  rape  upon  a  female  under  the 
age  of  consent,  the  indictment  must  aver  that  she  was  of  previous 
chaste  and  virtuous  character. 

4.  Same— force  or  Violence.  An  Indictment  for  a«sfiult  with  intent  to 
commit  rape  by  force  should  contain  the  averment  that  the  defend- 
ant assaulted  the  female  with  the  feloni^ous  intent  to  have  sexual 
Intercourse  with  her  by  force  or  violence  sufficient  to  overcome 
any  resistence  she  might  make. 
(Syllabus  by  the  Court.) 

Error  from  the  District  Court  of  Woodff  County;  before  J  no. 
L,  McAteCy  District  Judge. 

Alexander  d  De  Oeer,  and  W.  W.  S.  Snoddy,  for  plaintiff 
in  error. 

Jesse  J.  Dunn,  County  Attorney,  for  defendant  in  error. 

John  Young  was  convicted  of  assualt  with  intent  to 
rape,  and  brings  error.     Reversed. 

Opinion  of  the  court  by 

BuRPORD,  O.  J.:    A  prosecution  was  begun  in  the  dis- 
trict court  of  Woods  county  against  John  Young  for 
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assault  with  intent  to  commit  the  crime  of  rape.  The 
defendant  was  found  guilty,  and  sentenced  to  serve  a 
term  of  four  years  in  the  penitentiary.  A  demurrer  was 
interposed  to  the  indictment,  which  was  overruled,  and 
exception  saved.  After  verdict  a  motion  was  presented 
in  arrest  of  judgment,  which  was  overruled,  and  excepted 
to  by  the  defendant.  Both  the  demurrer  and  the  motion 
in  arrest  of  judgment  test  the  sufficiency  of  the  fact 
stated  to  charge  a  public  offense.  The  indictment  is 
drawn  under  section  2127,  Statutes  of  1893,  which  Is  as 
follows: 

"Every  person  who  is  guilty  of  an  assault  with  intent 
to  commit  any  felony,  except  an  assault  with  intent  to  kill 
the  punishment  for  which  assaudt  is  not  prescribed  by 
the  preceding  section,  is  punishable  by  imprisonment  in 
the  territorial  pdeon  not  exceeding  five  yeans,  or  in  a 
county  jail  not  exceeding  one  year,  or  by  a  fine  not  ex- 
ceeding five  hundred  dollars,  or  by  both  such  fine  and  im 
prisonment." 

Hape  is  defined  by  the  amended  act  of  1895,  (Sess. 
Laws  1895,  p.  104)  as  follows: 

'Rape  is  an  act  of  sexual  intercourse  accomplished 
with  a  female,  not  the  wife  of  the  perpetrator,  under 
either  of  the  following  circumstances:  First.  WTiere 
the  female  is  under  the  age  of  16  years,  of  previous  chaste 
and  virtuous  character.  Second.  Where  she  is  in- 
capable through  lunacy,  or  any  other  unsoundness  of 
mind,  whether  temporary  or  permanent,  of  giving  legal 
consent.  Third.  Where  she  resists,  but  her  resistance 
is  overcome  by  force  or  tiolence.  Fourth.  Where  rtie 
is  prevented  from  resisting  by  threats  of  immediate  and 
great  bodily  harm,  accompanied  by  apparent  power  of 
execution.  Fifth.  Where  she  is  prevented  from  resist- 
ing by  any  intoxicating,  narcotio  or  anaeethetio  agmt, 
administered  by  or  with  the  privity  of    the    accased. 
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Sixth.  Where  she  is  at  the  time  QnconeciouB  of  the 
nature  of  the  act,  and  this  is  known  to  the  accused. 
Seventh.  Where  she  submits  under  the  belief  that  the 
person  committing  the  act  is  her  husband,  and  this  belief 
is  indnced  by  artifice,  pretense,  or  concealment  practiced 
by  the  accused  with  intent  to  indnee  such  belief .'' 

The  sufficiency  of  the  indictment  must  be  tested  by 
these  statutes.  The  material  averments  of  the  indict- 
ment are  as  follows:  "John  Young,  on  the  19th  day  of 
June,  in  the  year  1897,  in  the  said  county  of  Woods,  did 
wilfully,  violently,  unlawfully,  and  feloniously,  in  and 
upon  one  Ethel  Gray,  make  an  assault,  and  her,  the  said 
Bthel  Gk^y,  being  then  and  there  a  female  under  the  age 
of  14  years^  and  of  the  age  of  12  years,  and  her,  the  said 
Ethel  Gray,  did  wound  and  ill  treat,  with  intention  her^ 
the  said  Ethel  Gray,  and  against  her  will,  feloniously  to 
ravish  and  carnally  know." 

It  is  contended  that  the  indictment  should  contain  the 
averment  that  the  prosecutrix  was  not  the  wife  of  the 
accused.  In  order  to  an  intelligent  discussion  and  de- 
termination of  this  question,  we  should  go  back  and  ex- 
amine some  of  the  well-settled  and  general  rules  of  crim- 
inal pleading.  At  common  law  "rape  was  the  carnal 
knowledge  of  a  woman  by  a  man,  forcibly  and  against 
her  will,"  and  many  of  the  states  still  adhere  to  this 
definition.  In  this  definition  there  is  nothing  said  as  to 
whether  the  woman  is  the  wife  of  the  person  charged. 
Also,  at  common  law,  a  husband  might  be  guilty  of  rape 
on  his  wife,  by  assisting,  aiding,  or  procuring  another 
to  commit  the  act.    {Com.  v.  Fogcrtpy  8  Gray,  489.) 

Hence,  under  the  old  definition  of  the  crime  of  rape, 
and  under  old  forms  of  pleading,  the  fact  of  whether  or 
not  the  prosecutrix  was  the  wife  of  the  accused  did  not 


Digitized  by 


Google 


528  SUPREME  COURT  OF  OKLAHOMA. 

Young  V.  Territory  of  Oklahoma. 

necessarily  enter  into  the  case.  But  it  will  be  observed 
that  our  statute  has  introduced  a  new  element  into  the 
definition  of  the  crime  of  rape,  and  such  element  con- 
stitutes one  of  the  essential  ingredients  of  the  oflfense. 
The  definition  of  rape,  as  contained  in  our  statute,  can- 
not be  read,  and  eliminate  the  clause  "not  the  wife  of 
the  perpetrator."  This  new  element  introduced  into  the 
crime  is  not  a  matter  of  excuse  for  the  defendant,  to  be 
pleaded  and  proved  by  him,  but  is  a  necessary  and  essen- 
tial element  of  the  crime  itself,  which  must  be  estab- 
lished by  the  prosecution  in  order  to  make  the  crime 
complete,  and,  if  material  to  prove,  then  is  required  to 
be  charged. 

Mr.  Justice  ClifiFord,  in  the  case  of  U.  S,  t\  Cooky  17 
Wall.  168,  in  discussing  the  question  as  to  when  ex- 
ceptions should  be  averred,  said:  "Offenses  created  by 
statute  at  common  law  must  be  accurately  and  clearly 
described  in  an  indictment,  and  if  they  cannot  be  in  any 
case,  without  an  allegation  that  the  accused  is  not  within 
an  exception  contained  in  the  statute  defining  the 
offcAse,  it  is  clear  that  no  indictment  founded  upon  the 
statute  can  be  a  good  one  which  does  not  contain  such  an 
allegation,  as  it  is  universally  true  that  no  indictment  is 
sufficient  if  it  does  not  accurately  and  clearly  allege  all 
the  ingredients  of  which  the  offense  is  composed.  With 
rare  exceptions,  offenses  consist  of  more  than  one  in- 
gredient, and  in  some  cases  of  many;  and  the  rule  is  uni- 
versal that  every  ingredient  of  which  the  offense  is  com- 
posed must  be  accurately  and  clearly  alleged  in  the  in- 
dictment, or  the  indictment  will  be  bad,  and  may  be 
quashed  on  motion,  or  the  judgment  may  be  arrested  or 
be  reversed  on  error." 


Digitized  by 


Google 


VOL.   VIII.— JUNE    TERM,  1899.  529 

Opinion  of  the  Court. 

The  supreme  court  of  Dakota,  in  the  case  of  Territory 
V.  Scott,  2  Dak.  212,  6  N.  W.  435,  very  appropriately 
states  the  rule  thus:  "When  the  exception  or  proviso 
is  so  introduced  as  to  constitute  a  part  of  the  definition 
or  description  of  the  oflfense,  it  must  be  negatived." 

A  very  clear  and  comprehensive  statement  of  this 
same  rule  is  found  in  State  v.  Abbey,  29  Vt.  60.  It  is 
there  said:  "If  an  exception  is  so  incorporated  with  and 
betK>mes  part  of  penal  enactment  as  to  constitute  a  part 
of  the  definition  or  description  of  the  offense,  an  indict- 
ment for  the  violation  of  such  statute  mu»t  negative  such 
exception.  It  is  the  nature  of  the  exception,  and  not  its 
location,  which  determines  the  question.'^ 

Applying  these  rules,  (and  they  may  be  considered 
fundamental,)  to  the  provisions  of  our  statute  defining 
the  crime  of  rape,  and  it  seems  but  one  result  can  be 
reasonably  reached.  The  clause  "not  the  wife  of  the 
perpetrator"  is  so  incorporated  with,  and  is  such  a  part 
of,  the  definition  or  description  of  the  offense,  as  that 
the  crime  cannot  be  described  and  omit  such  clause;  and, 
when  such  is  the  case,  then  the  authorities  are  practi- 
cally uniform  to  the  effect  that  the  indictment  mufirt: 
specifically  negative  such  exception  or  provision. 

We  think  the  Texas  court  of  criminal  appeals  has  cor- 
rectly stated  the  law  as  it  should  be  applied  to  the  case 
under  consideration.  The  Texas  statute  (Pen.  Code,  art. 
633,)  is  as  follows:  "Rape  is  the  carnal  knowledge  of  a 
female  under  the  age  of  15  years,  other  than  the  wife  of 
the  person,  with  or  without  consent,  and  with  or  without 
the  use  of  force,  threats,  or  fraud."  In  determining  the 
sufficiency  of  an  indictment  under  this  statute,  in  Rice 
V.  State,  (Tex.  Cr.  App.)  38    S.  W.  802,  the  court  said: 

84 
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** Applying  this  rule  to  the  con«truction  of  this  statute, 
it  will  be  seen  that  the  words  'other  than  the  wife  of  the 
person'  occur  in  the  body  of  the  enacting  clause.  The 
offense  cannot  be  read  without  reading  this.  It  does 
not  occur  in  any  proviso  or  distinct,  substantive  clause, 
but  is  a  part  of  the  act  itself,  and,  under  the  rule  hereto- 
fore laid  down,  the  indictment  should  negative  the  fact 
that  the  alleged  injured  female  was  the  wife  of  the 
defendant.  Of  course,  it  is  best  that  this  negation  be  by 
direct  and  positive  averment.  However,  there  may  be 
cases  in  which  such  negation  might  otherwise  be  set  out 
by  the  pleader;  but,  if  it  is  attempted,  the  allegation 
should  be  so  certain  as  to  exclude  the  idea  which  is  in- 
tended to  be  negatived  in  the  statute.  As  applied  to 
this  case,  the  allegation,  if  not  of  a  direct  and  positive 
character,  must  show  by  averment,  in  some  way,  to  a 
certainty,  that  the  alleged  injured  female  was  not  the 
wife  of  the  defendant;  that  is,  it  must  absolutely  exclude 
the  idea  that  »he  was  his  wife.  It  may  be  contended 
that  the  use  of  another  name  than  that  borne  by  the 
defendant  sufficiently  negatives  the  idea  that  she  was 
his  wife.  There  is  nothing  in  our  statute  requiring  or 
compelling  the  wife  to  take  or  assume  the  name  of  her 
husband.  While  this  is  generally  the  case,  yet  the  wife 
might  retain  her  own  name.  She  might  be  married  to 
the  defendant,  and  still  be  known  by  her  maiden  name, 
or  some  other  name  than  his.  Applying  these  principles 
to  the  case  under  consideration, — and  we  think  them  cor- 
rect,— the  indictment  does  not  charge  the  crime  of  as- 
sault with  intent  to  commit  any  felony. 

In  support  of  the  sufficiency  of  the  indictment  in  this 
case,      we     are      cited      a     few     authorities      which 
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seem  to  hold  that  it  is  not  necessary  to  allege  that  the 
prosecutrix  is  not  the  wife  of  the  defendant..  In  review- 
ing these  authorities,  we  should  not  be  unmindful  of  the 
fact  that  at  common  law  the  element  introduced  into  our 
statute  as  a  part  of  the  definition  of  the  crime  of  rape 
did  mot  enter  iikto  such  definition,  and  that  it  was  not 
neceesary  to  aver  the  fact  that  the  person  injured  was 
not  the  wife  of  the  person  accused  of  the  crime.  OourtB 
sometimes  follow  old,  established  rules  without  observ- 
ing statutory  changes  and  modifications,  and  such  de- 
cisions are  misleading,  and  have  no  standing  as  prece- 
dents. It  is  unsafe  to  follow  the  decision  of  any  court 
until  an  intelligent  lamination  has  been  made  of  the 
statutory  provisions  upon  which  such  decision  is  based. 

In  the  case  of  State  v.  White,  25  Pac.  33,  the  supreme 
court  of  Kansas  held  that  in  a  prosecution  for  rape  it 
was  unnecessary  to  aver  in  the  indictment  that  the  prose- 
cutrix was  not  the  wife  of  the  accused,  but  this  decision 
is  based  upon  two  grounds:  First,  that  the  indictment 
substantially  follows  the  language  of  the  statute,  and 
that  it  had  never  been  required  to  make  such  allegation 
in  an  indictment;  and,  second,  that,  if  the  prosecutrix 
had  been  the  wife  of  the  defendant,  her  name  would  have 
been  the  same  as  his.  As  to  the  first  ground,  the  court 
was  correct,  and,  as  the  Kansas  statute  contains  no  such 
provision  as  ours,  it  was  proper  to  follow  the  language 
of  the  statute.  But  the  second  reason  given  by  the  Kan- 
sas court  is  both  unsound  in  reasoning  and  incorrect  on 
principle,  and  in  answer  to  that  part  of  the  opinion  we 
adopt  the  language  and  reasoning  of  the  Texas  court, 
supra,  and  consider  it  conclusive. 

The  next  case  cited  in  support  of  the  indictment  is 
People  V,  Estrada,  53  Cal.  600.    To  show  4he  weight  of 
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this  case  as  a  precedent,  we  quote  the  part  of  the  opinion 
in  full  which  relates  to  this  question:  ^'The  defendant 
was  indicted  for  an  assault  with  an  intent  to  commit 
rape.  The  indictment  is  in  the  usual  form.  It  is  not 
necessary  to  allege  that  the  person  who  is  alleged  to  haye 
been  assaulted  was  not  the  wife  of  the  defendant"  No 
authorities  are  cited.  No  reasons  are  given  in  support 
of  the  conclusion  reached,  and  it  is  not  disclosed  what 
the  statutory  provisions  were  at  the  time.  In  the  face 
of  a  specific  statutory  definition  of  the  crime  of  rape,  we 
cannot  follow  this  case  as  a  precedent  authorizing  the 
omission  to  embrace  one  of  the  essential  elements  of 
the  offense  in  the  charge. 

The  only  other  case  cited  by  the  Territory  in  support 
of  the  indictment  in  this  case  is  State  v.  WUUamSy  (Mont.) 
23  Pac  335.  The  Montana  statute  seems  to  be  identical 
with  ours,  and  the  identical  question  under  consideration 
in  this  case  was  before  the  Montana  court  in  the 
Williams  case.  The  opinion  is  instructive  and  valuable, 
in  that  it  reviews  a  number  of  authorities,  and  correctly 
states  the  rule  as  to  when  negative  provisions  or  excep- 
tions to  a  statute  are  required  to  be  pleaded,  and 
also  supports  our  conclusion  that  the  nega- 
tive clause  in  our  statute  is  a  part  of  the  defini- 
tion of  the  offense,  and,  under  the  rules  governing  crim- 
inal pleading,  gftiould  be  negatived.  But  the  court 
disparagingly  quotes  the  California  case,  supra,  and 
finally  comes  to  the  conclusion  that  in  rape  eases  there 
has  been  a  departure  from  the  general  rule,  and  hence 
treats  rape  ae  an  exception. 

Except  the  conclusion  reached,  the  case  supports  our 
views  herein  expressed,  and  there  is  nothing  in  the  case 
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that  supports  the  conclusion  reacfhed  by  that  court. 
They  follow  the  common  law  rule  of  pleading  in  rape 
cases,  and  entirely  ignore  the  new  element  incorporated 
into  the  offense  by  their  statute.  None  of  these  cases 
are  of  sufficient  weight  to  warrant  us  in  departing  from 
a  sound  and  well-settled  rule  of  criminal  pleading,  of 
long  standing,  which  has  never  been  questioned  in  prin- 
ciple, but  has  frequently  been  misapplied.  While  our 
jurisprudence  is  yet  in  the  formative  period,  and  each 
decision  is  liable  to  become  the  foundation  precedent  by 
which  will  be  tested  and  tried  the  highest  and  moet 
BSLOceA  rights,  it  is  better  that  we  adhere  to  those  prin- 
ciples which  are  the  result  of  the  combined  wisdom  of 
the  most  enlightened  minds  of  the  past,  and  which  have 
commended  themselTee  to  the  best  judgment  of  our 
ablest  jurists,  and  depart  only  when  changed  conditions, 
legislative  modifications,  or  a  more  enlightened  under- 
standing shall  require  that  such  departures  be  made  in 
order  to  insure  a  more  equal  poise  of  the  scales  of  justice. 
Our  conclusioii  is  that,  in  order  to  coo^trtute  a  good 
charge  of  intent  to  commit  the  crime  of  rape,  the  in- 
dictment should  contain  the  specific  averment  that  the 
person  assaulted  was  not  the  wife  of  the  person  charged 
with  the  assault. 

But  the  indictment  embraced  a  good  charge  of  simple 
assault  and  there  was  no  error  in  overruling  the  de- 
murrer on  the  ground  that  the  indictment  failed  to 
charge  a  public  offense.  Yet,  as  the  defendant  was 
found  guilty  of  an  assault  with  intent  to  commit  rape, 
the  motion  in  arrest  of  judgment  should  have  been 
sustained,  as  no  such  judgment  could  properly  be  mm- 
tiessed  on  the  charge  contained  in  the  indictment. 
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There  are  other  fatal  defects  in  this  indictment.  The 
cause  was  tried  and  jury  instructed  on  the  theory  that 
the  indictment  charges  an  assault  with  intent  to  commit 
the  crime  of  rape,  under  the  first  subdivision  of  the 
statute  defining  such  offense,  to  wit:  "Where  the  female 
is  under  the  age  of  16  years,  of  previous  chaste  and  vir- 
tuous character."  One  of  the  essential  elements  of  the 
crime  in  this  class  is  that  the  female  assaulted  mwit  have 
been  of  previous  chaste  and  virtuous  character.  This  law 
is  for  the  protectiogi  of  the  girl  of  tender  age  and  inuna- 
ture  judgment  who  is  pure,  chaste,  and  virtuous.  Tbe  male 
person  who  indulges  in  sexual  intercourse  with  such  a 
female,  not  his  wife,  is  classed  by  the  law  alongside  of 
the  one  who  forcibly  ravishes  the  female  over  16  yean 
of  age.  No  elements  of  force,  violence,  or  resistance 
enter  into  this  particular  class  of  rape.  Tnis  statute 
does  not  impose  its  penalty  on  one  who  cohabits  with  a 
prostitute  or  harlot  under  16  years  of  age,  but  only 
against  him  who  would  despoil  the  innocent  of  her  vir- 
tue. If  she  was  not  of  chaste  and  virtuous  character, 
then  she  does  not  possess  that  which  the  law  was  enacted 
to  protect,  and  she  has  passed  that  sttage  or  condition 
where  the  law  longer  regards  her  as  requiring  its 
guardianship.  She  can  then  only  claim  the  imposition 
of  the  penalty  for  rape  when  she  has  been  ravished  by 
force  which  she  could  not  successfully  overcome,  or 
where  she  is  incapable  of  consenting,  or  she  has  unknow- 
ingly been  imposed  upon. 

The  indictment  failed  to  aver  that  the  defendant  com- 
mitted the  assault  with  in-tent  to  feloniously  have  sexual 
intercourse  with  Ethel  Gray,  a  female  person  under  the 
nge  of  16  years,  of  previous  chaste  and  virtuous  char- 
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acter;  she,  the  said  Ethel  Gray,  not  then  ancl  there  being 
the  wife  of  him,  the  said  John  Young.  The  same  rules 
of  }>leading  we  have  heretofore  considered  apply  with 
equal  force  to  this  element  of  the  offense,  and,  fo«r  failure 
to  aver  that  the  female  assaulted  was  of  previous  chaste 
and  virtuous  character,  the  indictment  was  insufficdent 
to  charge  the  intent  to  commit  rape,  under  the  first  «ib- 
diviidon  of  the  statute.  In  this  connection  we  may  re- 
mark that  there  are  a  number  of  authorities  holding 
that,  in  a  charge  of  an  assault  with  intent  to  commit  a 
felony,  it  is  only  necessary  to  allege  the  assault  as  in  an 
indictment  for  an  assault,  and  follow  with  an  allegation 
of  an  intent  to  commit  the  particular  felony,  (naming  it,) 
without  setting  out  the  acts  constituting  the  felony. 

This  may  be  good  pleading  in  some  instances  of  purely 
statutory  offenses.  Many  of  the  states  have  statutes 
specifically  declaring  that  it  shall  be  sufficient  in  any 
case  to  set  out  the  offense  in  the  language  of  the  statute, 
and  where  such  statutes  have  been  upheld  the  courts 
have  sustained  indictments  for  assault  with  intent  to 
commit  a  particular  felony  which  failed  to  aver  the  acts 
constituting  the  felony,  by  reason  of  these  particular 
statutes.  We  have  no  such  statute.  Our  Criminal  Code 
authorizes  great  liberality  in  criminal  pleading.  Old 
forms,  technical  words,  useless  phraseology,  and  n  peti- 
tion may  be  dispensed  with,  but  the  indictment  must 
contain  "a  statement  of  the  acts  constituting  the  offense, 
in  ordinary  and  concise  language,  and  in  such  manner 
as  to  enable  a  person  of  common  understanding  to  know 
what  is  intended."    (Section  5068,  Statutes  of  1893.) 

"The  indictment  must  be  direct  and  certain  as  it  re- 
gards: First.  The  party  charged.  Second.  The  of- 
fense charged.    Third.    The  particular  circumstances  of 
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the  offense  charged,  when  they  are  necessary  to  consti- 
tute a  complete  offenise."    (Section  5069,  Id.) 

These  provisions  of  our  statute  require  a  statement  of 
the  acts  constituting  the  offense.  Certainly,  if  acts  are 
required  to  be  stated,  and  all  the  acts  constituting  the 
offense,  it  cannot  be  consistently  said  that  alleging  an 
assault  vith  the  intent  to  commit  rape,  larceny,  burglary, 
or  other  felony,  without  in  any  manner  defining  the 
felony,  is  such  a  statement  of  facts  as  is  contemplated  by 
the  statute.  In  charging  an  assault  with  intent  to  com- 
mit a  felony,  the  acts  constituting  the  assault  should  be 
fltated  in  the  charge,  and  then  the  pleader  should  aver 
the  intent  to  commit  the  particular  felony,  and  the  essen- 
tial elements  of  the  felony  should  be  set  out  with  suffi- 
cient certainty  to  enable  a  person  of  common  under- 
standing to  know  what  is  intended.  The  intent  to  com- 
mit a  particular  felony  must  have  been  manifested  by 
the  character  of  the  assault  upon  the  person.  Both  in- 
gredients are  material — the  assault,  and  the  intent  to 
commit  the  particular  crime.  {Chirrison  v.  People,  6 
Neb.  274.) 

The  attempted  crime  not  being  consummated,  the 
gist  of  the  offense  consists  in  the  intent  with  which  the 
assault  was  committed.  It  must,  therefore,  be  dis 
tinctly  alleged  and  proved.  It  must  be  alleged  and 
proved  that  the  aasault  was  made  with  that  specific 
intent.     (Clark,  Cr.  Proc.  p.  189.) 

The  indictment  under  consideration  does  not  speci- 
fically aver  the  acts  constituting  any  felony  known  to 
our  statutes.  As  already  stated  herein,  it  did  not  con- 
tain a  sufficient  charge  of  an  intent  to  commit  the 
crime  of  rape  as  defined  in  the  first  subdivision  of 
statute.    The  only  averment  in  the  indictment  as  to  the 
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intent  is,  ''And  her,  the  said  Ethel  Gray,  did  wound  and 
ill  treat,  with  intention  her,  the  said  Ethel  Gray,  and 
against  her  wil],felanioaely  tc^  ravisth  and  carnally  know." 

There  are  none  of  the  elements  contained  in  the 
second  subdivision  defining  rape  embraced  in  this  alle- 
gation. The  third  is,  "Where  she  resists,  but  her  re- 
sistance is  overcome  by  force  or  violence."  This 
statute  was  defined  and  interpreted  in  Sowers  v,  Terri- 
torpy  6  Okla.  436,  50  Pac.  257,  and  it  was  there  held  that 
it  must  appear  that  the  prisoner  intended  to  gratify  his 
passions  at  all  event«,  and  notwithstanding  the  utmost 
resistance  of  the  woman.  One  is  not  guilty  of  rape^ 
under  this  subdivision,  even  though'  he  have  aexual 
intercourse  with  a  woman  against  her  will,  un- 
less she  resists  and  her  resistance  is  overcome 
by  force  or  violence.  There  is  no  allegation  that  the  de- 
fendant intended  to  have  sexual  intercourse  with  the  said 
Ethel  Gray  by  force  and  violence  sufficient  to  overcome 
any  resistance  she  might  make.  This  is  necessary  in 
order  to  constitute  rape  under  this  subdivision.  There 
must  have  been  an  intenrt  at  the  time  of  the  assault  to 
have  sexual  intercourse  with  Ethel  Gray,  and  the  de- 
fendant mufit  have  intended  to  use  the  amount  of  force 
necessary  to  overcome  her  resistance,  and  all  the  resist- 
ance she  might  make.  If  she  did  not  resist,  it  would  not 
be  rape;  hence  it  must  be  alleged  that  defendant  as- 
saulted the  female  with  intent  then  and  there  to  have 
sexual  intercourse  with  the  said  Ethel  Gray,  and  by  force 
or  violen«e  to  overcome  her  resistance,  and  this  intent 
and  purpose  must  be  proved. 

The  averment  in  the  indictment  that  he  intended  to 
ravish  and  carnally  know  her  against  her  will  is  not 
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equivalent  to  the  requirements  of  the  statute.  There  are 
no  averments  in  the  indictment  that  tend  to  bring  the 
charge  within  either  of  the  other  subdivisions.  The 
charge  contained  in  the  indictment  is  insufficient  to 
support  the  judgment  in  tiiis  cause.  The  motion  in  arrest 
43hould  have  been  sustained. 

Benous  complaint  is  made  of  certain  remarks  of  the 
trial  court  in  reference  to  counsel  for  defendant  during 
the  progress  of  the  trial,  and  in  the  presence  of  the  jury. 
Counsel  should  at  all  times  treat  the  court,  opposing 
counsel,  litigants,  and  witnesBes  with  fairness  and  cour^ 
tesy.  The  court  should  accord  the  same  treatment  to 
counsel.  The  courts  in  the  trial  of  criminal  causes  should 
exercise  the  greatest  care  and  caution  to  see  that  nothing 
escapes  from  the  trial  judge  in  the  presence  of  the  jury 
whereby  the  jury  may  be  able  to  get  an  impression  that 
the  judge  favors  one  side  or  the  other,  or  shows  more 
-courtesy  to  counsel  on  one  side  or  the  other. 

In  Cronkhite  v.  Dickersony  51  Mich.  177,  16  N.  W.  371, 
Mr.  Justice  Sherwood  said:  "Jurors  are  very  vigilant  in 
scrutinizing  all  that  is  said  by  the  trial  judge  in  the  prog- 
ress of  a  cause  before  them,  and  great  care  should  be 
observed  that  nothing  is  said  which  can  by  any  possibility 
be  construied  to  the  prejudice  of  either  party.  Courts 
cannot  be  too  circumspect  in  this  regard." 

Mr.  Justice  Cooley,  in  Wheeler  v.  Wallace^  53  Mich.  355, 
19  N.  W.  33,  said:  ^*It  is  possible  for  a  judge  to  deprive 
a  party  of  a  fair  trial,  even  without  intending  to  do  so, 
by  the  manner  in  which  he  conducts  the  case;  and  by  a 
plain  exhibition  to  the  jury  of  his  own  opinions  in  respect 
to  the  parties  or  to  their  case;  and,  when  it  is  apparent 
that  a  fair  trial  has  not  been  had,  a  court  of  review  should 
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give  relief  as  soon  for  that  cause  as  for  any  other.  *  * 
It  is  nevertheless  possible  for  a  jndge,  however  correct 
his  motivcB,  to  be  so  nmconscicmsly  disturbed  by  circum- 
stances that  should  not  affect  him,  as  to  do  and  say,  in 
the  excitement  of  a  trial,  something,  the  effect  of  which 
he  would  not  at  the  time  realize,  and  thereby  accomplish 
a  misdiief  which  was  not  designed." 

In  the  case  of  McDuff  v.  Detroit  Evening  Journal  Co., 
47  N.  W.  671,  the  supreme  court  of  Michigan  said:  "What- 
ever language  may  be  used  by  counsel  in  the  heat  of  trial, 
it  is  the  legal  duty  of  the  judge  to  preside  and  decide  with 
impartiality,  and  to  keep  counsel  within  proper 
bounda  Appellate  courts  mu9t  presume  that  one  occupy- 
ing so  important  a  positioai  as  that  of  circuit  judge  can 
influence  a  jury.  It  is  their  duty  to  follow  hie  instructioiua 
as  to  the  law.  Whenever  he  expresses  an  opinion  on 
any  disputed  fact  or  on  the  character  of  a  witness,  or 
compliments  one  attorney  at  the  expense  of  the  other, 
or  uses  language  which  tends  to  brings  an  attorney  in 
contempt  before  the  jury,  or  uses  any  language  which 
tends  to  prejudice  them,  he  commits  an  error  of  law,  for 
which  the  verdict  and  judgment  must  be  promptly  set 
aside." 

We  approve  these  statements  of  law,  and  commend 
them  to  the  consideration  of  all  trial  judges.  If,  as  is 
not  infrequently  the  case,  it  becomes  necessary  for  the 
court  to  admonish  counsel,  or  to  assess  punishment 
against  attorneys  engaged  in  the  trial  of  a  cause  for  im- 
proper language  or  behavior,  it  is  better  that  such  action 
be  taken  after  the  jury  has  been  withdrawn,  especially  in 
the  trial  of  a  criminal  cause.  The  jury  wno  watch  with 
4M:rutinizing  eagerness  every  ruling  of    the    court,  and 
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watch  his  actioDS  and  weigh  his  words  with  scrnpnlona 
exactness,  are  liable  to  take  the  criticiBms  of  counsel  by 
a  trial  judge  as  an  indication  of  his  opinions  or  views  of 
the  cause,  or,  by  becoming  prejudiced  against  counsel, 
let  such  prejudice  affect  the  party  he  rejwesents.  How- 
ever, aa  this  cause  must  be  reversed  for  error  in  overrul- 
ing the  motion  in  arrest  of  judgment,  it  is  not  necessary 
for  us  to  express  any  opinion  as  to  the  effect  of  the  par- 
ticular matters  complained  of  on  the  part  of  the  trial 
judge  in  this  cause. 

Numerous  other  errors  are  assigned,  one  of  which  is 
that  the  court  erred  in  overruling  the  motion  for  new 
trial.  For  the  reasons  already  stated,  that  the  cause  was 
tried  on  a  wrong  theory,  and  tiie  instruotioiis  and  rulings 
given  on  such  theory,  the  motion  for  new  trial  should 
have  been  sustained.  The  judgment  is  reversed,  and 
cause  remanded,  with  directions  to  sustain  the  motion  in 
arrest  of  judgment,  grant  a  new  trial^  and  proceed  in  ac- 
cordance with  the  views  herein  expressed. 

McAtee,  J.,  having  presided  in  the  court  below,  not 
sitting;  all  of  the  other  Justices  concurring. 
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John  Y.  Foust  v.  The  Territory  of  Oklahoma. 

(Filed  Aug.  25,  1899.) 

PoRCiBiA  "EirritY^Statute  Defined.  Statutes  1893,  sec.  2299,  which 
reads,  "  Bvery  permm  ffollty  of  uslnflr  or  procurinff,  encourasrlng  or 
asslstlniT  another  to  use  any  force  or  violence  In  entering:  upon  or 
detaining  any  lands  or  possessions  of  another,"  etc.,  "  Is  guilty  of 
a  misdemeanor,"  creates  and  defines  two  distinct  offenses,— 
one  for  forcibly  enter'ngr  upon  or  detainln«r  lands  of  another,  and 
the  other  for  forcibly  enterlnsr  upon  or  detaining  the  possession 
of  another.  **  Lands,"  as  here  used.  Implies  title  or  ownership, 
v/hlle  "possession"  Implies  only  possessory  Interests  or  rights. 

Information  —  Essential  Elements.  An  Information  under  said  sec- 
tion which  charges  that  the  defendant  "  did  then  and  there  unlaw- 
fully and  wilfully  use  force  and  violence,  and  assist  another,  to-wlt, 
John  Walbum,  to  use  force  and  violence.  In  entering  upon  the 
possessions  of  another,  to-wlt.  David  B.  Ellington;    that  is  to  say, 

the  said  John  T.  Foust  did  then  and  there  unlawfully  and  w  1  fully 
use  force  and  violence,  and  assist  another,  towlt,  the 
said  John  Walbum,  to  use  force  and  violence.  In 
entering  upon,  into,  and  tearing  down  a  dwelling  house 
then  and  there  in  the  lawful,  peaceful,  and  actual 
possession,  occupancy,  and  control  of  the  said  David  B.  Ellington; 
the  said  entry  and  entering  aforesaid  possessions  and  tearing  down 

said  dwelling  house  as  afoiesaid  not  having  been  made  in  a  ca<^e  and 
manner  alJowed  by  law,"— while  somewhat  inartistic  and  unnec- 
essarily prolix,  embraces  all  the  essential  elements  of  the  crime 
charged,  with  sufficient  certainty  to  withstand  a  demurrer  and  to 
support  a  judgment  of  conviction.  "  Possessions  of  another,"  as 
used  in  this  statute,  means  the  right  to  use,  occupy,  and  enjoy  the 
property  to  the  exclusion  of  all  others,— the  mere  possessory 
Interest,— and  does  not  imply  any  higher  Interest  in  lands. 
(Syllabus  by  the  Court.) 


Error    from    the    District    Court    of    Oarfield    County; 
before  John  L.  McAtee,  District  Judge. 

Lee  M.  Cfrai/y  Anderson  d  Rushj  J.  JT.  Antrohus  and  W. 
0.  Stevens,  for  plaintiff  in  error. 
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Harper  S.  Cunningham,  Attorney  Oeneral,  and  0.  D. 
Huhhle,  County  Attorney,  for  defendant  in  error. 

Information  against  John  Y.  Poust  for  forcible  entry. 
Demurrer  to  information  overruled,  and  defendant  brings 
error.    Affirmed. 

Opinion  of  the  court  by 

BuRFORD,  C.  J.:  This  is  a  prosecution  by  information 
under  section  2299,  Statutes  1893.  The  sufficiency  of 
the  amended  information  was  challenged  by  demurrer, 
which  was  overruled  and  exceptions  saved.  The  in- 
formation, as  amended,  charges:  "That  one  John  Y. 
Foust  did  then  and  there  unlawfully  and  wilfully  uee 
force  and  violence,  and  assist  another,  to  wit,  John  Wal- 
burn,  to  use  force  and  violence,  in  entering  upon  the 
possessions  of  another,  to  wit,  David  B.  Ellington;  that 
is  to  say,  the  said  John  Y.  Foust  did  then  and  there  un- 
lawfully and  wilfully  use  force  and  violence,  and  assist 
another,  to  wit,  the  said  John  Walbuim,  to  use  force  and 
violence,  in  entering  upon,  into,  and  tearing  down  a 
dwelling  house  then  and  there  in  the  lawful,  peaceful, 
and  actual  possession,  occupancy  and  control  of  the  said 
David  B.  Ellington;  the  said  entry  and  entering  aforesaid 
possessions  and  tearing  down  said  dwelling  house  afore- 
said not  having  been  made  in  a  case  and  manner  allowed 
by  Jaw." 

The  language  of  the  statute  is  that  "every  person 
guilty  of  using  or  procuring,  encouraging  or  assisting 
another  to  use  any  force  or  violence  in  entering  upon  or 
detaining  any  lands  or  possessions  of  another,"  etc.,  "is 
guilty  of  a  misdemeanor."  It  is  contended  that  this  in- 
formation is  insufficient,  because  it  failed  to  allege  tiiat 
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the  kind  entered  upon  was  the  land  of  another.  It  is 
argued  that  one  could  not  be  guilty,  under  this  statute^ 
of  breaking  into  and  onto  his  own  lands.  We  cannot 
accept  this  interpretation  of  the  statute.  The  statute 
recognizee  the  poseessdons  of  another,  and  seeks  to  pro- 
tect the  po»ses«ion8  of  one  to  the  eame  extent  and  in 
the  same  manner  as  the  lands  of  another.  What  is  meant 
by  the  term  "poesessions  of  another"  in  this  statute,  is 
the  right  to  use,  occupy,  and  enjoy  the  property  to  the 
exclusion  of  all  others — the  mere  possessory  interest — 
and  does  not  imply  any  higher  interest  in  lands.  We  in- 
vite attention  to  the  following  definitions  of  "possession" : 
Judge  Black  says  possession  is  "the  detention  and  control 
of  or  the  normal  or  ideal  custody  of  anything  which  may 
be  the  subject  of  property,  for  one's  use  and  enjoyment, 
either  as  owner  or  as  the  proprietor  of  a  qualified  right 
in  it,  and  either  held  personally  or  by  another  wjio  exer- 
cised it  in  one's  place  and  name.  That  condition  of  factr* 
under  which  one  can  exercise  his  power  over  a  corporeal 
thing  at  his  pleasure,  to  the  exclusion  of  all  other  per- 
sons." Black,  Law  Diet.  914:  "The  detention  or  enjoy- 
ment of  a  thing  which  a  man  holds  or  exercises  by  him 
self  or  by  another  who  keeps  or  exercises  it  in  his  name. 
It  implies  exclusive  enjoyment."  18  Am.  &  Eng.  Enc. 
Law,  840:  "Possession  is  one  degree  of  title,  though 
the  lowest,  and  is  such  an  interest  in  land  that  one  who 
has  the  bare  possession  may  maintain  ejectment  aginst 
a  mere  wrongdoer  who  intrudes  into  the  possession." 
Swift  V.  Agnes,  33  Wis.  228:  "Possession  means  simply 
the  owning  or  having  a  thing  in  one's  own  power,  and  it 
may  be  actual  or  it  may  be  constructive.  Actual  posses- 
sion exists  where  the  thing  is  in  the  immediate  occupancy 
of  the  party.    Constructive  is  that  which  exists  in  con- 
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templation  of  law  without  actual  personal  occupation." 
Broion  v.  Yolkening,  64  N.  Y.  80:  "A  possession  is  some- 
thing more  than  a  mere  right  or  title,  whether  to  a  present 
or  future  eetate.  It  implies  a  present  right  to  deal  with 
the  property  at  pleasure,  and  to  exclude  other  persona 
from  meddling  with  it  *  *  There  can  be  no  posses- 
sion, actual  or  constructive,  by  an  owner  of  an  estate  in 
lands,  without  at  least  the  right  to  actual  possession  at» 
against  any  other  person.'*  {SuUivan  v.  SulUvany  66  N. 
Y.  37.) 

Blackstone  says:  "In  case  of  deforcement,  also,  where 
the  defordamt  had  originally  a  lawful  posBeseion  of  the 
land,  but  now  detains  it  wrongfully,  be  atill  cantinuee 
to  have  the  pres>umptive  prima  fade  eviSenoe  of  right — 
that  iB>  possession  lawfully  gained,  Which  possession 
shall  not  be  overturned  by  the  mere  entry  of  another, 
but  only  by  the  demandant's  showing  a  better  right  in  a 
course  of  law.  This  remedy  by  entry  must  be  pursued 
according  to  St.  5  Rich.  II.  Stat.  1,  ch.  T,  in  a  peaceable 
and  easy  manner,  and  not  with  force  or  strong  hand. 
For,  if  one  turns  or  keeps  another  out  of  possession  forc- 
ibly, this  is  an  injury  of  both  a  civil  and  criminal  nature. 
The  civil  is  remedied  by  immediate  restitution,  which 
puts  the  ancient  possessor  in  statu  quo.  The  criminal 
injury  or  public  wrong  by  breach  of  the  king's  peace  is 
punished  by  fine  to  the  king."     (3  Bl.  Comm.  178,  179.) 

Prom  the  foregoing  definitions  and  authorities,  we 
think  it  reasonable  to  conclude  that  the  statute  in  ques- 
tion undertakes  to  define  two  distinct  classes  of  offenses 
— one,  the  forcible  entering  upon  or  detaining  the  lands 
of  another;  the  other,  the  forcible  entering  upon  or  de- 
taining the  possessions  of  another.  The  words  "lands 
of  another"  imply  title  or  ownership,  as  distinguished 
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from  ^^poBsession,"  which  word,  as  here  used,  implies 
nothing  more  than  a  poesessory  right  or  possession.  Our 
statute  re-enacts  the  law  as  stated  by  Blackstone,  imd 
makes  it  a  misdemeanor  for  the  owner  of  lands  or  any 
other  person  to  forcibly  and  violently  enter  apon  or  detain 
that  which  is  in  the  poeseasion  of  another.  He  must  re- 
sort to  his  course  in  law,  if  he  cannot  make  a  peaceable 
and  quiet  entry.  It  is  the  manner  of  the  entry — ^the 
force  and  violence — at  which  the  law  directs  its  inhibi- 
tion. No  doubt,  one  of  the  very  purposes  of  this  statute 
is  to  restrain  the  landlord  from  assuming  to  be  his  own 
judge,  and  forcibly  ejecting  his  tenant  without  a  re- 
course to  the  courts  for  the  enforcement  of  his  rights. 
•  It  restrains  the  strong,  the  powerful,  the  aggressive, 
again&t  the  weak  or  poor,  and  forbids  the  forcible  entry 
upon  lands  or  houses  in  the  actual  possession  of 
another. 

The  information  in  this  case  specifically  averred  that 
the  defendant,  by  force  and  violence,  agisted  one  John 
Walburn  to  forcibly  and  violently  enter  upon,  into,  and 
tear  down  a  dwelling  house  then  and  there  in  the  lawful, 
peaceful,  and  actual  possession,  occupancy,  and  control 
of  said  David  B.  Ellington.  This  charge  was  specific, 
definite,  and  certain,  and  embraced  every  material  ele- 
ment of  the  offense.  It  was  immaterial,  under  this  charge, 
who  the  owner  of  the  land  was.  If  the  defendant  wias 
the  owner,  he  was  just  as  much  prohibited  from  forcibly 
and  violently  entering  the  saine  while  it  was  in  the  law- 
ful, peaceful,  and  actual  possession  of  Ellington,  as 
would  have  been  any  stranger.  The  possession  was 
Ellington's.  If  it  was  Ellington's,  it  could  not  be  the 
defendant's.  ll<»ncc.  the  defendant  was  charged  with 
assisting   to  enter  the  possession  oi  another.       There 
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could  be  no  mistaking  the  averment  that  Ellington  was 
in  the  lawful,  peaceful,  and  actual  possefision,  occupancy, 
and  control  of  the  house.  No  stronger  language  could 
have  been  used  to  describe  the  possession  of  Ellington. 
The  information  was  sufficient,  and  no  error  was  com- 
mitted in  overruling  the  demurrer  or  motion  for  new 
trial.  The  judgment  of  the  district  court  is  affirmed, 
at  the  costs  of  the  defendant,  and  the  cause  is  remanded, 
with  directionB  to  the  trial  court  to  enforce  the  execu- 
tion of  the  judgment  , 

McAtee,  J.,  having  presrided  in  the  court  below,  not 
sitting;  all  of  the  other  Ju-stices  concurring. 


Perry  B.  Lincoln  v.  The  Territory  of  Oklahoma. 

(Filed  Au«r.  24.  1899.) 

Criminal  Law— CAatH^o  of  Judge.—A/fldavit.  Under  the  Statutes  of  Okla- 
homa 1893,  sec«  5138,  as  amended  by  Laws  1895.  p.  198,  where  tiie 
accused  makes  affidavit  hi  which  It  is  pos'tively  stated  that  he 
cannot  have  a  fair  and  impartial  trial,  on  account  of  the  bias  and 
prejudice  of  the  presiding  Judge  of  the  court  where  the  indictment 
or  information  is  pending,  and  presents  It  in  proper  time  to  the 
court,  it  is  sufficient.  The  affidavit  need  not  set  up  the  facts  on 
which  it  is  based,  or  reasons  for  the  belief  of  the  affiant  as  to  the 
bias  or  prejudice  of  the  judge.  iCoao  v.  U.  8.  50  Pac.  175,  5  Okla. 
701,  overruled.) 
(Syllabus  by  the  Court.) 

Error    from    the    District     Court    of    Garfield    County; 
before  John  L.  McAtee^  District  Judge, 

W,  H.  Rohh  and  John  H.  Curran,  for  plaintiff  in  error. 


Digitized  by 


Google 


VO^.   VIII.— JUNE    TERM,  1899.  547 

statement  of  the  Case. 

Harper  B,  Cunningham^  Attorney  Ocneral,  for  defendant 
in  error. 

Information  against  Perry  B.  Lincoln  for  selling  nn- 
wholesome  food.  Verdict  of  guilty,  and  defendant 
brings  error.    Reversed. 

BTATBMBNT  OF  THE  CASE. 

On  the  25th  day  of  February,  1898,  the  county  attorney 
filed  an  information  againet  the  plaintiff  in  error,  in  the 
district  court  of  Garfield  county,  the  charging  part  of 
which  is  as  follows:  "That  on  the  24th  day  of  Febru- 
ary, 1898,  in  said  county  of  Garfield  and  Territory  of 
Oklahoma,  one  Perry  B.  Lincoln  did  then  and  there,  un- 
lawfully and  wilfully,  sell  for  food,  to  divers  buyers,, 
wboee  namee  are  to  the  county  attorney  unknown,  cer- 
tain diseased,  corrupted,  and  unwholesome  provisions,. 
the  same  being  diseased,  corrupted,  and  unwholesome^ 
meat,  to-wit,  a  part  of  a  diseased,  corrupted,  and  un- 
wholesome beef,  without  first  making  the  fact  fully 
known  to  the  said  buyers  that  said  meat  was  diseased, 
corrupted,  or  unwholesome,  contrary,"  etc.  Defendant 
was  arrested  the  same  day,  and  on  March  3,  the  de- 
fendant filed  a  motion  for  a  continuance.  On  March  6^ 
the  same  was  overruled,,  and  exception  taken.  On  March 
8  defendant  filed  an  application  for  a  change  of  judge,, 
which  application  was  supported  by  affidavit,  and  was  in 
words  and  figures  as  follows: 

'Territory  of  Oklahoma,  Garfield  County, — ss. 

"I,  Perry  B.  Lincoln,  on  oath,  do  solemnly  swear  that 
I  am  the  defendant  and  accused  person  in  this  case  above 
entitled,  and  that  I  cannot  have  a  fair  and  impartial 
trial  of  this  cause  before  the  Hon.  Jno.  L.  McAtee,  the 
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presiding  judge  of  this  court,  by  reason  of  the  bias  and 
prejudice  of  the  oaid  Jno.  L.  McAtee,  presiding  judge 
of  said  court 

"Pbrby  B.  Lincoln. 

"Subscribed  and  sworn  to  before  me  this  8th  day  of 
March,  1898. 

"J.  C.  McClelland,  Clerk. 
"By  M.  A.  Alexander,  Deputy.^' 

Which  motion  and  affidavit  were  overruled  by  the 
court,  which  action  of  the  court  was  excepted  to  by  the 
defendant.  On  March  10  the  ca»e  was  tried  and  dub- 
mitted  to  the  jury.  March  11  a  verdict  was  returned, 
finding  the  defendiant  guilty.  March  12  motion  for  a 
new  trial  wa»  filed  and  overruled,  and  sentence  passed 
upon  the  defendant  to  pay  a  fine  of  f  100,  and  to  be 
confined  in  the  county  jail  six  months,  to  which  finding 
and  judgment  of  the  court  the  defendant  excepted,  now 
excepts,  and  brings  this  ca«e  here  for  review. 

Opinion  of  the  court  by 

Irwin,  J.:  Several  assignments  of  error  are  urged 
by  the  plaintiff  in  error  for  the  reversal  of  thi-s  case,  but 
we  think  it  necessary  only  to  consider  one,  to-wit,  the 
error  assigned  that  the  court  overruled  the  affidavit 
for  a  change  of  judge.  The  dl(>ci8ion  of  this  point  in- 
volves the  construction  to  be  i>ut  upon  the  Statutes  of 
Oklahoma,  sec.  5138,  as  amended  by  Laws,  1895,  p.  198, 
which  reads  as  follows:  "If  it  be  shown  to  the  court  by 
the  affidavit  of  the  accused  that  he  cannot  have  a  fair 
and  impartial  trial  by  reason  of  the  bias  and  prejudice 
of  the  presiding  judge,  or  that  the  judge  has  been  of 
counsel  in  said  cause,  or  is  of  kin  to  either  party  to  the 
action,  or  is   interested,    a   change   of   judge  shall   be 
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ordered,  and  the  clerk  of  the  district  court  shall  imme- 
diately transmit  to  the  supreme  cou-rt  of  the  Territory 
a  certified  copy  of  the  o«^r." 

In  this  connection  «hoQld  be  considered  tlie  act  of 
congress  approved  December  21,  1893,  wherein  it  is  pro- 
Tided  as  follows:  "The  supreme  court  of  said  Territory, 
[referring  to  Oklahoma]  or  the  chief  justice  thereof, 
may  designate  any  judge  to  try  a  particular  cause  in 
any  district  when  the  judge  of  said  district  has  be^i  of 
counsel,  or  is  of  kin  to  either  party  to  the  action,  or  is 
interested,  or  is  biased  or  prejudiced  in  the  case,  or  if  for 
any  other  reason  said  judge  is  unable  to  hold  the  court^ 

The  only  question  in  this  oase  is,  had  the  trial  judge 
any  discretion  to  refuse  the  application  of  the  defendant 
for  a  change  of  judge  to  try  said  cause,  and  is  the  statute 
above  quoted  mandatory  requiring  the  judge  to  grant  tlie 
change  asked  for  upon  the  filing  of  the  affidavit?  It  is 
contended  by  counsel  for  the  plaintiff  in  error  that  the 
statute  is  mandatory,  and  leaves  no  ddsoretion  in  the 
judge  to  whom  the  application  is  presented  to  refuse  the 
came. 

We  approach  the  decision  of  the  question  involved  in 
this  case  with  a  great  deal  of  diffidence  and  considerable 
embarrassment,  frocn  the  fact  that  this  identical  ques^ 
tion  has  been  heretofore  presented  to  this  court,  and  a 
decision  rendered  which  is  at  variance  witli  the  opinion 
of  this  court  as  at  present  constituted;  and  while  we  have 
the  greatest  iiespect  for  the  learning  and  ability  of  the 
distinguished  gentlemen  who  at  that  time  composed  this 
court,  and  while  we  realize  that,  so  far  as  possible,  there 
should  be  uniformity  in  the  decisions  of  this  court,  and 
that  when  a  matter  has  once  been  finally  determined  it 
should  be  conclusive,  and  should  ec^tablish  the  law  upon 
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the  subject,  still  we  feel  it  is  the  duty  of  the  court  to 
carefully,  candidly,  and  impartially  consider  each  and 
every  questiooi  presented,  and  bring  to  bear  on  everj  case 
the  best  judgment  of  the  court,  without  regard^  to 
preyioue  decisions  and  unhfunpered  by  precedent,  and 
even  the  desire  for  uniformity  should  noft  be  purchased 
at  eo  costly  a  price  as  the  surrender  of  honest  judieia] 
opinions,  or  on  account  of  deference  for  previous  deci- 
sions. We  would  only  consent  to  overrule  a  prior  deci- 
sion oi  this  court,  upon  any  quesrtion,  upon  being  abso- 
lutely convinced  that  the  former  decision  was  erroneous. 

It  seema  to  us  that  the  solution  oi  this  question  de- 
pends largely,  if  not  entirely,  upon  the  meaning  to  be 
given  to  the  word  "shown,"  as  used  in  the  afiCidavit.  We 
think  the  affidavit  shows  just  what  it  states  in  clear  and 
unmistakable  terms,  and  what  it  showB  does  not  dep^id 
upon  the  verity  of  it,  nor  does  it  depend  upon  the  degree 
of  certainty  or  conviction  it  carries  with  it  In  this  con- 
nection, we  think,  the  words  "show"  and  "represent" 
ai*e  synonomous  terms;  that  to  show  to  the  court  means 
to  represent  to  the  court  the  facts  as  therein  stated.  It  is 
a  well-known  principle  of  evidence  that  where  a  thing 
which  is  reasonable  in  itself  is  asserted  on  the  one  side, 
and  not  denied  on  the  other,  it  must  be  accepted  as  a 
fact. 

Now,  in  this  case,  under  the  section  of  the  statutes  in 
question,  tiie  only  evidence  of  the  facts  stated  in  said 
afFidavit  is  the  affidavit  itself;  as  no  one  would  contend, 
it  s^ms  to  us,  that  in  such  a  case  connteraffidavitB 
could  be  filed  or  other  evidence  heard.  Then,  when  the 
ailidavit  is  presented  to  the  courts  it  stands  un- 
contradicted, and  the  only  means  by  which  the 
court      could     dispute    it    would    be    to    use      his 
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peTBonal  knowledge.  This  would  practically  make 
him  a  judge  in  hie  own  caae,  as  the  allegation  in  tlie 
affidavit  is  that  he,  the  presiding  judge,  is  biased  and 
prejudiced  against  the  accused.  The  charge  is  made 
against  him  personally  of  bias  and  prejudice.  Now, 
would  it  be  reasonable  to  say  the  identical  person  against 
whom  such  a  charge  was  made  would  be  a  competent 
tribunal  to  try  and  decide  that  question  f  To  allow  a 
man  to  judge  of  matters  in  which  he  is  personally 
interested  is  not  only  contrary  to  the  true  prin- 
ciples of  all  law,  but  is  repugnant  to  our 
ideas  of  justice.  And,  it  seems  to  us,  to  sub- 
mit such  a  charge  for  decision  to  the  judge 
against  whom  such  prejudice  was  charged,  would  be  to 
defeat  the  change  of  judge  in  every  case  where  such  prej- 
udice actually  existed;  for,  in  the  language  of  Judge 
Brewer,  "all  experience  teaches  that,  usually,  he  who  is 
prejudiced  against  another  is  unconscious  of  it,  or  un- 
willing to  admit  it." 

That  brings  us  to  the  question,  did  the  legislature,  in 
enacting  this  statute,  intend  that  the  power  should  be 
given  to  the  presiding  judge  to  overrule  an  affidavit,  filed 
in  apt  time,  positive  in  its  terms,  standing  alone  and  un- 
contradicted, merely  upon  the  private  personal  knowledge 
of  the  court,  which  could  by  no  possible  means  be  made  a 
part  of  the  record  in  the  case,  and,  being  evidence,  to 
the  admission  of  which  the  counsel  could  by  no  possible 
foresight  on  his  part  save  an  exception?  The  opposite 
position,  it  seems  to  us,  is  not  only  consonant  with  the 
principles  of  law,  sound  reason,  equity,  and  justice,  but 
is  fully  sustained  by  the  holdings  of  the  various  courts 
that  have  had  occasion  to  pass  upon  it. 
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In  the  case  of  State  v.  Kent,  (N.  D.)  62  N.  W.  631,  this 
question  is  considered,  and  the  language  of  the  statute 
of  that  state  is:  ^'And  if  the  accused!  sihall  make  an  affi- 
davit that  he  cannot  have  an  impeirtial  trial  by  reason 
of  the  bias  and  prejudice  of  the  presiding  judge  of  the 
Aistrict  court  where  the  indictment  is  pending,  the  judge 
erf  fwid  court  may  call  in  another  judge  of  a  district  conrt 
to  preside  at  said  trial."  The  only  difference  in  this  and 
our  statute  is  in  the  use  of  the  word  "shown,"  as  it  will 
be  noticed  where  our  statute  reads,  "If  it  is  shown  by  the 
affidavit  of  the  accused,"  in  Dakota  it  says,  "if  the  ac- 
cused shiall  make  an  affidavit  that  he  cannot  have  an 
impartial  trial."  In  thie  case  cited,  the  North  Dakota 
supreme  court  says:  "It  cannot  admit  of  a  doubt  that 
the  act  we  are  interpreting  was  passed  to  give  the  pris- 
oner the  right  to  insist  upon  a  trial  before  a  different 
judge,  when  the  judge  of  the  district  in  which  the  iu- 
dictment  is  pending  is  biased.  Prom  this  proposition 
flows  the  corollary  that,  upon  the  presentation  of  the 
affidavit  stating  such  bias  and  prejudice,  the  rigbt  of  the 
accused  to  have  another  judge  called  in  to  try  the  cause 
is  absolute;  if  not,  then  the  judge  attacked  for  prejudice 
sits  in  judgment  on  the  question  of  h4s  own  bias.  It 
is  true  that  no  pr(^[)€rty  rights  of  his  own  were  involved, 
neither  is  his  life  or  his  liberty  at  stake.  But  iJae  mind 
that  cannot  decide  that  it  is  biased,  without  at  the  mme 
titte  admitting  by  such  decision  that  it  was  willing,  in 
that  condition,  to  enter  on  the  trial  of  the  man  against 
whom  the  prejudice  is  entertained,  without  disclosing 
«ttch  prejudice  and  bias,  and  that  it  would  have 
carried  on  such  trial  to  its  close,  conscious  that  It  was 
not  impartial — a  man  placed  in  a  position  where  a  de- 
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ckdon  agttiiifit  hifi  own  freedom  from  bia»  will  bring 
fluch  humiliation— is  not  that  calm,  dionterested  mind^ 
with  respect  to  that  question,  whdch  the  law  requires 
and  the  honest  administration  of  justice  demands.  ThiA 
consideration  rend!ers  it  impossible  for  us  to  impute  to 
the  legislature  the  purpose  to  permit  the  judge  so  as- 
sailed to  pass  on  his  own  bias.  The  language  of  the 
statute  confirms  our  view  that  he  is  not  to  try  this 
questioai." 

We  think  that  this  reasoning  applies  as  well  and  a» 
forcibly  to  our  own  statute  as  to  that  of  North  Dakota. 
We  are  aware  that  tiiis  court,  in  rendering  the  decision 
in  the  Cox  CJase,  5  Okla.  701,  50  Pac.  175,  held  that  it 
did  not  apply  to  the  statute  under  consideration,  be- 
cause in  the  North  Dakota  statute  it  was  provided  that, 
"if  the  accused  sftiall  make  affidavit,"  and  in  our  statute 
it  reads^  "if  it  shall  be  shown  to  the  court  by  the  affidavit 
of  the  accused."  But  we  think  the  distinction  so  drawn 
is  too  fine  for  the  average  intelligence,  and  is  a  distinc- 
tion without  a  difference.  In  both  cases  the  kind,  char- 
acter, and  degree  of  proof  is  defined,  to- wit,  by  the  affi- 
davit of  the  accused.  But  this  court  in  the  Gox  Oase 
says:  "It  was  not  the  fact  of  the  bias  and  prejudice, 
but  the  fact  of  the  making  the  affidavit,  that  determined 
the  right  to  a  change  in  that  state."  But  we  insist  that 
tiie  language  of  the  statute  there  is  no  more  imperative 
in  its  terms  than  is  tiie  statute  here.  Is  it  not  as  strong 
to  say,  "if  the  accused  shall  show  by  affidavit,"  as  to  say, 
'^f  the  accused  shall  make  an  affidavit"  of,  certain  facts? 
And,  by  a  fair  coustruction  of  the  language,  are 
they  not  one  and  the  same  thing?  We  think 
the    word    ^^show,"    when    used    in    this    connection 
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in  our  statute,  simply  means  "represent;"  and  that  the 
intention  of  the  legislature  was,  when  the  accnsed  shall 
present  to  the  court  an  affidavit  which  represents  "that 
he  cannot  have  a  fair  and  imi)€irtial  trial  by  reason  of 
the  bias  and  prejudice  of  the  presiding  judge,"  the 
change  of  judge  ahould  follow.  This  affidavit  is  sub- 
stantially in  the  language  of  the  Statute  of  1893,  and  in 
the  case  of  State  v.  Palmer,  (S.  D.)  57  N.  W.  491,  the  court 
says:  "While  it  is  always  the  safer  and  better  practice 
to  follow  the  language  of  the  statute,  courts  are  inclined 
to  hold  affidavits  substantially  in  the  language  of  the 
statute,  or  in  which  language  equivalent  to  the  language 
of  the  statute  is  used,  sufficient." 

We  think  it  fair  to  presume  that  the  statute  in  ques- 
tion was  passed  by  the  legislature  in  a  calm,  deliberate 
frame  of  mind,  and  with  a  full  knowledge  of  ite  terms, 
and  a  complete  understanding  of  its  meaning  and  intent, 
and  that  the  legisilature  intended  all  that  the  language 
therein  contained  expreeses,  and  that  it  intended  no  more 
or  nothing  different.  Now,  this  act  jwpovides  for  a  change 
of  judge,  or  the  removal  from  the  county  or  court,  in  four 
different  casec^  to-wit: 

^'PirsL  If  the  offense  charged  in  the  indictment  be 
punlsiiable  with  death  or  imprisonment  in  the  territorial 
prison  for  life,  if  it  be  made  to  appear  by  the  affidavit 
of  the  accused,  and  two  disinterested  pensons,  that  a  fair 
and  impartial  trial  cannot  be  had  in  such  county, 
a  change  muist  be  granted. 

"Second.  If  the  offense  charged  in  the  indictment  be 
punishable  with  confinement  for  a  term  less  than  life,  in 
the  territorial  prison,  and  it  be  shown  to  the  court  by 
the  affidavit  of  the  accused,  corroborated  by  tve  disin- 
tereisted  persons,  that  a  fair  and  impartial  trial  cannot  be 
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had  in  the  county,  the  court  may,  in  its  discretion,  award 
or  refuse  the  change;  the  order  shall  be  reviewable  upon 
appeal. 

"Third.  In  other  cases  a  change  from  a  county  «hall 
be  allowed  only  when  it  m  clearly  shown  by  the  affi- 
<laTits  of  not  leee  than  ten  disinterested  persons  that  an 
nnprejudioed  jury  cannot  be  obtained  in  the  county  to 
try  the  cause. 

'Tourth.  If  it  be  shown  to  the  court  by  the  affidavit 
of  the  accused  that  he  cannot  have  a  fair  and  impartial 
trial  by  reaison  of  the  bias  and  prejudice  of  the  presiding 
judge    *     *    a  change  of  judge  shall  be  ordered."    ♦    * 

It  will  be  noticed  that  in  the  ftrst  section  of  the  act 
there  is  no  question  presented  to  the  court  for  deciwon, 
or  no  discretion  in  the  judge  permitted.  The  language 
admits  of  no  doubt  as  to  its  imperative  character.  The 
reason  for  this  is,  no  doubt,  on  account  of  the  gravity 
•of  the  offense  and  the  severity  of  the  punishment.  In 
the  second  section,  by  express  terms,  it  is  made  discre- 
tionary with  the  court.  In  the  third  a  question  is  pre- 
sented in  which  there  could  be  no  impropriety  in  the 
•oourt  deciding.  It  is  a  question  in  which  he  is  alleged 
to  have  no  personal  interest,  no  bias,  and  no  feeling. 
It  is  a  question  between  the  accused  and  the  people. 
But  in  the  fourth  is  presented  a  question  of  vital  moni;»nt 
to  the  court.  It  affects  himself,  and  the  decision  of 
which  would  make  him  the  judge  of  his  own  case;  and 
is  it  not  fair  to  presume  that  when  the  legislature,  by 
•express  terms,  made  it  a  matter  of  discretion  in  one  in- 
stance, and  entirely  omitted  it  from  the  other,  such 
omission  was  just  as  much  a  part  of  the  legislative  in- 
tent as  the  inclusion?  And,  by  the  well-known  rule 
that  the  inclusion  of  the  one  is  the  exclusion  of  the 
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other,  may  we  not  eoppoee  that  the  legislature  inrtended, 
when  it  put  in  the  second  section  of  the  act  the  lan- 
guage, **the  court  may,  in  its  discretion,  award  or  refuse 
the  change,"  and  when  they  caused  to  be  inserted  in  the 
third  section,  "when  it  shall  be  clearly  shown  by  the 
afKdayits  of  not  less  than  ten  disinterested  persons^'' 
that  these  were  the  only  sections  that  should  be  left  to 
the  discretion  of  the  court,  and  in  the  OFthers,  when  the 
requvremenito  therein  mentioned  were  complied  with,  the- 
granting  of  the  change  was  imperaJBve?  We  certainly 
think  so.  We  think  that,  when  the  affidavit  required 
by  the  statute  is  made  and  presented  at  the  proper  time, 
the  only  further  jurisdiction  the  trial  judge  has  is  the 
making  of  the  order  for  change  of  judge. 

Now,  if  the  statute  read,  "if  it  be  diown  to  the  court 
that  the  defendant  cannot  have  a  fair  trial,"  then  tiie 
defendant  would  be  compelled  to  resort  to  the  ordinary 
and  ueuaJ  way  of  proving  the  fact.  ISien  It  would  seem 
to  us  thene  might  be  some  show  of  reason  for  13ie  posi- 
tion taken  by  the  court  in  the  Cox  case.  But  the  legisla- 
ture, in  its  wisdom,  did  not  see  fit  to  stop  at  this  point, 
but  they  go  on,  and  clearly  define  just  how 
and  in  what  manner  it  shall  be  shown  to  the 
court, — ^just  in  what  manner  bias  and  prejudice 
of  the  judge  shall  be  brought  to  the  attention 
of  the  court,  to-wit,  "by  the  affidavit  of  the 
accused."  Now,  when  the  affidavit  makes  the  stftte- 
ments  required  by  the  statute,  in  the  exact  and  precise 
language  of  the  statute,  could  it  be  stated  in  unite  direct, 
definite,  and  certain  terms?  And  can  it  be  wd  iSmt 
the  affidavit  it«elf  does  not  show  what  the  statute  re- 
quires?   As  we  said  before,  it  seems  to  us  that  so  far  as. 
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the  aflfidavit  itself  i»  concerned,  it  shows  on  its  face  just 
what  it  states  in  clear,  unmistakable  terms. 

In  the  case  of  State  v.  Wolfe,  reported  in  11  Ohio  Cir. 
•Ct.  R.  591,  the  court  flays:  "If  the  affidavit  asking  for 
the  designation  of  a  judge  to  try  the  case,  on  account  of 
prejudice  or  bias  of  the  judJge,  is  filed  with  the  clerk, 
the  judge  against  whom  the  bias  is  charged  has  nothing 
further  to  do  with  the  case.  Where  parties  claim  bias  or 
prejudice,  they  need  not  set  out  facts  upon  which  they 
base  then*  claiuL  Whether  a  man  is  biased  or  not  is  a 
fact  of  itself,  and  it  is  not  necessary  to  state  something 
-else  to  show  that  he  has  such  biaa  The  fact  of  bias  or 
prejudice  is  not  issuable." 

Now,  when  the  legislature  has  spoken,  and  said  "that, 
when  it  shall  be  shown  to  the  court  by  the  aflfidavit  of 
the  accused"  that  he  cannot  have  a  fair  and  impartial 
trial  before  the  judge  of  the  district  court  where  the  in- 
•dictment  is  pending,  a  chtange  of  judge  shall  be  had,  and 
when  the  accused  has  fully  and  completely  met  and  ful- 
filled this  requirement,  is  it  fair  to  presume  that  the 
legislature  intended  that  this  court,  or  any  other  court, 
should  add  to,  detract  from,  change,  vary,  or  require 
other  and  different  conditions? 

We  desire  to  quote  again  in  support  of  this  position 
from  the  case  of  State  v.  Kent,  62  N.  W.  635,  being  the 
North  Dakota  case  before  cited,  where  the  court  says: 
"On  the  very  threshold  of  the  trial,  the  counsel  for  the 
accused  presented  to  the  court  an  affidavit  sworn  to  by 
the  accused,  stating  that  he  could  not  have  a  fair  and 
impartial  trial  by  reaso©  of  the  bias,  prejudice,  and  par- 
tiality of  Judge  Winchester,  who  was  the  judge  of  the 
<listrict  in  which  the  indictment  was  pending;  and  there- 
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upon  the  counsel  for  the  accused  moved,  under  tl^  above 
section  of  the  statute,  that  Judge  Winchester  call  in 
another  judge  of  the  district  court  to  prreside  at  the 
trial.  This  motion  was  denied,  and  in  &o  doing  the 
learned  trial  judge  erred.  The  error  is  fundamental,  and 
because  of  it  we  are  forced  to  reverse  the  conviction.'^ 
After  discussing  the  construction  of  the  word  "may/^ 
as  used  in  the  statute  in  reference  to  the  duty  or  privi- 
lege of  the  trial  judge  to  oall  in  another  judge  wfhen  the 
statutory  affidavit  is  made,  citing  many  authorities,  and 
coming  to  the  conclusion  that  "may,"  as  u«ed  in  the 
statute,  mean©  "mu»t,"  the  opinion  proceeds:  "For 
whose  benefit  was  it  enacted?  Obviously,  for  the  sole 
benefit  of  those  accused  of  crime,  that  they  may  be 
protected  against  even  the  unconscious  leaning  of  a 
biased  judge  in  favor  of  the  prosecution.  By  expression 
of  countenance,  by  tone  of  voice,  by  gestures,  in  a  multi- 
tude of  ways,  a  prejudiced  judge  may  unwittingly  suffer 
his  feelings  against  the  prisoner  to  so  express  them- 
slves  that  the  bias  of  the  magistrate  passes  into  the 
miuids  of  the  jury,  thus  depriving  the  accused  of  a  fair 
trial  before  an  impartial  tribunal.  When  this  preju- 
dice exists^  the  law  intendb  that  another  judge  sliiall  try 
the  case." 

We  cannot  do  better  than  to  quote  farther  from  the 
learned  and  philosophical  discussion  of  the  law  of  the 
case,  and  the  unquestioned  soundness  of  the  construc- 
tion placed  on  a  like  statute  to  our  own  by  the  Dakota 
court.  The  decision  is  thoroughly  reasoned  to  inevi- 
table con'Cluislons,  and  will  long  stand  as  a  monument  of 
the  wisdom,  justice,  and  hnmanity  of  a  great  lawyer,  who 
h^  so  eloquently  and  tersely  presented  some  of  the  fund- 
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amental  principles  and  maxims  of  onr  governmental 
institutions.  The  statute  under  consideration,  like  <mra^ 
provides  for  the  changing  of  the  venue  of  a  case  on  ac- 
count of  the  prejudice  of  the  people,  also  for  the  change 
of  judge  when  biaaed  or  prejudiced*,  and  in  speaking 
of  the  first  proposition  the  court  says:  "Having  no  in- 
terest in  the  queetion,  the  law  very  properly  leaves  it  to 
him  for  deciflioo.  That  he  may  decide  it,  the  statute  pro- 
vides that  affidavits  may  be  used  before  him  to  prove 
or  disprove  this  fact.  The  judge,  in  his  discretion,  may 
hear  testimony  on  this  subject.''  The  court  continues: 
"But,  when  we  come  to  that  branch  of  the  statute  rela- 
tive to  his  own  bias^  nothing  is  said  about  his  being 
satisfied  of  it,  nor  is  there  any  provision  made  for  the 
use,  on  an  application  for  a  change  of  judge,  of  any  other 
affidavit  than  that  of  the  accused,  stating  that  *by  reason 
of  the  bias  and  prejudice  of  tlie  judge,  he  cannot  have 
am  impartial  trial.'  Neither  does  the  statute  call  for 
or  permit  the  u«e  of  any  other  affidavit.  These  construc- 
tions make  it  clear  that  the  judge  is  not  to  try  the  ques- 
tion of  his  own  bia».  The  accused  need  not  prove  it  to 
the  satisfaction  of  the  judge.  He  is  not  even  allowed 
to  introduce  evidence  on  that  point,  aside  from  his  own 
affidavit.  Although  he  might  have  a  score  of  witnesses 
to  whom  the  judge  had  stated  his  prejudices,  he  [the 
prisoner]  is  powerless  to  use,  on  this  application,  the 
testimony  of  these  witnesses  or  one  of  them.  These  ob- 
wrvations  lead  ue  inevitably  to  the  following  conclu- 
Hions  in  defining  the  rights  of  a  defendant,  under  this 
statute  in  a  criminal  action:  When  the  judge  of  a 
court  in  which  the  indictment  is  pending  is  biased,  the 
defendant  may  insist  that  another  judge  be  called  to  try 
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the  CBJoe.  The  judge  9o  attacked  cannot  try  ibe  question 
ol  his  own  bias.  Unleas,  tlierefore,  the  rig^ht  to  a  change 
oi  judge  IB  absolute,  on  maJdng  the  statutoty 
affidavit,  the  protection  of  this  salutary  law 
is  lost  to  the  defendant,  and  its  enactment  was  an  idle 
deedu  The  nature  of  the  power  vested  in  the  trial  judge 
to  call  in  auotber  judge  to  try  the  case,  the  circumstances 
under  which  it  is  to  be  exercised,  the  fact  that  its  exer- 
cise is  beneficial  to  the  one  accused  of  crime,  the  prin- 
ciple that  no  one  shall  decide  a  question  in  wliich  he  is 
interested,  and,  finally,  the  very  language  of  the  statute 
itself,  aside  from  the  word  *may,' — ^these  all  unite  to  bring 
this  law  within  the  scope  of  that  established  rule  which 
transmutes  the  permisive  word  'may*  into  the  impera- 
tive word  *must.' " 

Could  language  be  plainer,  or  reaaoning .  clearer,  in 
support  of  the  plaintiff  in  error  in  this  ease,  than  that 
used  by  the  Dakota  court  in  construing  and  applying  to 
the  practicalities  of  a  tried  provisions  of  their  statute, 
so  similar  to  our  own? 

In  the  case  of  Cass  v.  State,  2  G.  Oreene,  353,  under  the 
statute  of  Iowa,  which  is  samilair  to  our  own,  the  affi- 
davit uses  the  language  of  the  statute,  and  the  court 
holds  it  to  be  the  duty  of  the  court  to  aw\ard  a  change  of 
venue  without  further  inquiry.  The  opinion  further 
esLYs:  "The  applicant,  having  complied  with  the  re- 
quirements of  the  statute,  is  entitled  to  a  change  of 
venue  as  bis  right,  and  it  is  the  duty  of  the  court  to 
grant  it,  T^ithout  imposing  any  further  requirements.  * 
•  The  statute  vests  no  discretionary  power  in  the  couri^ 
by  the  exercise  of  which  a  change  of  venue  might  be 
refused,  when  the  applicant  has  complied  with  the  stat- 
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ute  in  doing  that  which  is  required.  *  *  If  to  the 
acts  plaiiily  required  by  the  statute  to  be  performed  by 
the  court  be  added  discretionary  power,  how  and  where 
is  it  to  be  limited?  If  the  judge  may  refuse  to  credit  the 
aflfWaTit  of  the  parties  and  their  witnesses  in  one  case, 
he  may  do  it  in  another.  *  ♦  But  suppose  the  cause 
suggested  for  the  change  be  a  charge  of  jwejudice  against 
the  party  in  the  mind  of  the  judge  himself;  will  it  be 
contended  that  this  act  of  the  legislature  should  be  so 
construed  that  the  judge,  thus  under  its  provisions 
charged  with  such  prejudice,  eiiall  have  the  discretion- 
ary power,  in  a  summary  way,  to  question  and  inquire 
into  the  source  of  the  belief  of  the  affiants  and  their  ver- 
ifying witnesses,  and  decide  ui>on  the  right  claimed? 
We  think  not.  *  *  That  such  a  power  might  be  so 
exercised  as  to  endanger,  if  not  destroy,  the  rights  of  the 
party,  is  obvious.  There  is  no  power  conferred  upon  the 
court  by  the  statute  to  dispense  with  any  of  its  require- 
ments, nor  to  adid  to  it,  nor  can  any  be  exercised  to 
increase  the  duties  therein  enjoined,  and  which  might 
hinder  him  in  obtaining  his  ri^ts." 

In  the  case  at  bar  the  affidavit  was  direct  and  positive, 
and  the  statement  of  bias  and  prejudice  made  in  the  pre- 
cise language  of  the  statute.  No  greater  showing  wa3 
necessary,  and,  in  fact,  none  could  have  been  made  under 
our  statute.  It  seems  to  us  it  would  never  do  to  hold 
that  the  trial  court  had  the  right  to  deny  this  application 
upon  personal  knowledge  or  information,  which  was  not, 
and  ecu  Id  not  be,  legally  stated  in  the  record.  By  so 
doing  would  be  to  give  to  the  court  an  absolute,  unlim- 
ited discretion,  which  could  not  be  reviewed  by  the  appel- 
late court,  and  a  decision  based  upon  evidence  upon 
which  error  <!0uld  not  be  assigned. 
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In  the  case  of  McAllister  v.  Territory^  1  Wa^h.  T.  362, 
it  is  said:  "And,  if  such  interpretation  Is  given  to  the 
statute,  the  trial  court  can,  upon  their  personal  knowl- 
edge, which  need  not  be  diisclosed,  as  easily  deny  such 
applications  when  the  particular  facts  whereon  the  con- 
clusions of  bias  and  prejudice  are  based  are  stated  th^ein 
as  where  canclusions  only  are  stated." 

In  the  ca«e  of  Insurance  Co,  v.  Tolman^  80  111.  106,  that 
very  able  jurist,  Mr.  Justice  Walker,  uses  this  language 
in  pronouncing  the  opinion  of  the  court:  "It  is  insisted 
that  the  defense  haa  no  merits,  but  is  purely  technical. 
This  may  all  be  true,  but  still  it  is  a  right  that  ie  secured 
to  the  party  by  an  express  provisiotn  of  the  statute,  and 
must  be  obeyed.  All  know  that  the  courts  have  no  power 
to  repeal,  modify,  or  even  mitigate  any  requirement  of 
the  statute.  If  a  reversal  of  this  case  works  a  hardsihip, 
appellees  should  have  permitted  the  change  of  venue  to 
have  been  made  without  opposition.  They  saw  the  peti- 
tion and  notice,  and  must  have  known  that  they  were 
strictly  in  conformity  with  the  statute,  and  entitled 
appellant  to  the  change  of  venue.  Counsel  must  have 
known  that  it  was  error  to  refuse  the  motion;  hence  they 
have  contributed  to  the  hardship  they  now  complain  of.'' 

In  the  case  of  Barrows  v.  People,  11  111.  121,  which  was 
an  indictment  for  larceny,  the  court  says:  "It  is  error 
to  deny  a  change  of  venue  when  the  prisoner  has  shown 
a  clear  right  to  it;  and,  in  such  a  case,  all  subsequent  pro- 
ceedings of  trial  and  conviction  will  be  set  aside,  and  the 
cause  remanded,  and  the  prisoner  placed  in  statu  quo.^^ 

In  the  case  of  State  v.  Minskiy  7  Iowa,  338,  the  court 
says:  "If  real  objections  exist,  this  is  no  valid  argument, 
for  the  party  is  entitled  to  a  pure  tribunal ;  and  to  reason 
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on  the  theory  that  the  objections  were  not  real  is  to  sup- 
pose perjury  in  the  affiant,  upon  which  basis  a  decision 
cannot  be  reached.  We  do  not  think  that  the  legislature 
ever  intended  to  place  any  judge  in  the  position  that  his 
decision  would  submit  him  to  the  humiliation  that  he  was 
so  prejudiced  that  he  could  not  give  his  fellow  man  a  fair 
trial  in  a  criminal  case." 

In  the  state  of  Indiana  the  statute  provides  for  change 
of  venue  for  certain  causes  therein  enumerated,  and  the 
statute  then  uses  the  following  language:  '^A  change  of 
venue  shall  be  granted  upon  the  application  of  either 
party,  made  upon  affidavit,  showing  one  or  more  of  the 
following  causes."     (Homer's  Rev.  Stat.  sec.  412.) 

Now,  let  us  notice  the  similarity  of  the  language  of  this 
statute  and  the  one  of  Oklahoma  now  under  considera- 
tion. The  Indiana  statute  says,  "affidavit  showing;"  the 
Oklahoma  statute  says,  "show  by  affidavit."  Will  it  be 
contended  that  there  is  any  difference  in  meaning  in  the 
language  of  these  two  statutes?  Are  not  the  two  forms 
of  expression,  in  meaning,  exactly  the  same — the  same 
in  force  and  effect?  Now,  we  take  it  for  granted  that  for 
all  practical  purposes,  the  language  of  the  Indiana 
statute  and  of  our  own  are  identical.  The  same  contention 
raised  in  this  case  has  been  raised  under  the  statute  of 
Indiana,  and  passed  upon  by  the  supreme  court  of  that 
ptate,  to  wit,  the  contention  that  the  affidavit  must  state 
reasons  or  causes  for  the  belief  that  bias  exists  in  the 
mind  of  the  judge. 

In  the  case  of  Cory  v.  Silcox^  5  Ind.  372,  the  court  says: 
"Revised  Statutes  1843,  p.  949,  sec.  1,  makes  provision 
for  change  of  venue  in  civil  suits,  *  *  and  among 
other  specified  causes  is  the  cause  of  undue  influence  of 
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hie  adversary,  or  of  the  odium  which  attends  the  party 
or  parties,  or  attaches  to  his  legal  cause  of  action  or  de- 
fense, or  on  the  ground  of  local  prejudice.  The  second 
section  requires  that  the  cause  shall  be  distinctly  set 
forth  in  the  petition  why  said  belief  is  entertained,  and 
be  supported  by  affidavit.  The  cause  set  forth  in  the 
petition  in  the  record  is  on  account  of  local  prejudice, 
but  the  counsel  for  appellant  contend  that  this  is  not 
sufficient,  as  it  does  not  state  the  cause  or  causes  why 
said  prejudices  are  entertained.  We  think  this  position 
is  requiring  too  much.  To  give  the  causes  for  such 
prejudice  might  require  the  history  of  the  appellant's 
life,  and  the  statement  of  matters  wholly  foreign  to  the 
case.  It  is  enough  for  the  party  to  believe  that  he  can- 
not have  a  fair  trial  on  account  of  the  prejudice  of  those 
who  are  to  try  him.  That  is  a  cause  within  the  second 
section,  and  to  require  the  appellant  to  state  why  sacb 
prejudice  exists  would  be  requiring  the  cause  of  the 
cause." 

In  the  case  of  Witter  v,  Taylor,  7  Ind.  110,  the  court 
says:  "Especially  should  the  practice  of  admitting 
counter-affidavits  be  discouraged.  It  is  a  practice  whiohy 
happily,  has  never  found  favor  with  the  legislature  or 
the  courts  of  this  state.  Such  a  practice  is  certainly  not 
provided  for  in  this  act.  It  would  be  contrary  to  all  our 
past  history  to  tolerate  it.  It  was  clearly  very  far  from 
the  intention  of  the  legislature  to  institute  a  dangerous 
contest  of  affidavits.  The  basis  on  which  to  move  for  a 
change  is  the  affidavit  of  the  party.  On  that,  and  that 
alone,  the  court  must  act.  If  any  one  of  the  statutory 
requirements  is  complied  with,  the  duty  of  the  court  is 
imperative.    Something  is  said  about  the  personal  knowl 
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edge  of  the  court,  but  the  position  is  wholly  unsound. 
Even  if  the  judge  in  this  instance  knew  every  word  of  the 
affidavit  to  be  false,  that  is  nothing  to  the  purpose.  He 
is  not  to  establish  a  vicious  principle,  even  to  accomplish 
a  desirable  end.  His  personal  knowledge  is  like  that  of 
a  juror,  who  has  not  been  sworn  to  testify  to  his  fellow 
jurors.  The  judge  is  not  at  liberty  to  predicate  any 
judicial  action  upon  it.  The  rights  of  parties  do  not  de- 
pend upon  his  private  knowledge.  They  are  to  be 
determined  solely  by  what  is  judicially  adduced  in  the 
due  course  of  law.  This  office,  in  applications  for  change 
of  venue,  the  affidavit  alone  can  perform.  If  the  party 
commits  perjury  in  the  affidavit,  he  subjects  himself  to 
the  consequences.    He  takes  his  change  at  his  peril." 

In  Manly  v.  State,  52  Ind.  215,  the  following  is  the 
opinion  of  the  court  in  that  case:  "Upon  arraignment, 
the  defendant  demanded  a  change  of  venue  on  account 
of  the  alleged  bias  and  prejudice  of  the  judge.  The 
change  was  refused.  The  affidavit  is  sufficient.  The 
learned  judge  states  in  his  bill  of  exceptions,  as  reasons 
why  the  change  of  venue  was  refused,  that  the  practice 
of  making  such  motions  had  become  so  frequent  that  the 
court  in  the  discharge  of  its  duties,  was  seriously  inter- 
rupted; that  the  court  did  not  know  the  defendant,  and, 
if  the  practice  should  continue,  it  would  become  difficult 
for  the  court  to  preserve  its  self-respect  or  to  discharge 
its  duty." 

This  same  doctrine  is  declared  to  be  the  law  in  the  caso 
of  Krutz  V.  Griffith,  68  Ind.  444.  The  defendant  in  the 
trial  court  filed  his  affidavit  against  the  judge,  alleging, 
in  the  language  of  the  statute,  that  the  judge  was  biased 
and  prejudiced  against  him.    The  court  overruled  the 
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application  for  change  of  venue,  assigning  as  a  reason 
therefor  that  the  affidavit  of  the  defendant  did  not  go 
further,  and  comply  with  the  rules  of  the  court  Hie 
supreme  court,  in  passing  upon  the  sufficiency  of  the 
affidavit  and  the  power  of  the  trial  court  to  impose  other 
conditions  than  required  by  law,  says:  "The  appellant's 
affidavit  in  the  case  now  before  us  complied  strictly,  and 
almost  literally,  with  the  requirentents  of  the  clause  of 
the  statute.  The  court  has  often  decided  that,  where  an 
affidavit  is  filed  for  a  change  of  judge  on  account  of  his 
bias,  prejudice,  or  interest,  the  court  below  has  no  dis- 
cretion, but  must  grant  the  change.  *  *  We  know  of 
no  case,  however,  in  this  court,  wherein  a  rule  requiring 
the  applicant  for  a  change  of  venue  or  of  judge  to  em- 
body in  his  affidavit  for  such  change  matters  of  fact,  in- 
formation, of  belief,  which  are  not  specified  in,  nor  re- 
quired by,  the  terms,  of  the  statute,  has  been  upheld,  and 
sustained.  It  seems  to  ue  that  the  rule  of  the  court  below, 
above  set  out,  in  each  one  of  the  three  particulars  above 
specified,  is  repugnant  to  the  statute,  and  is  therefore 
void,  where,  as  in  this  case,  the  application  is  for  a  change 
of  judge.  In  such  case,  when  a  party  has  made  and  filed 
his  affidavit  of  the  biasi,  prejudice,  or  interest  of  the 
judge  before  whom  the  cause  is  pending,  such  party  has 
done  all  the  statute  requires  him  to  do,  and  he  is  then 
entitled  of  right,  absolutely  and  unconditionally,  to  a 
change  of  judge."    *    * 

Another  case  construing  the  Indiana  statute — which, 
as  we  have  before  illustrated,  is  practically  the  same  as 
ours — is  the  case  of  Krutz  v.  Howard,  70  Ind.  174.  De- 
fendant filed  his  affidavit  for  change  of  venue,  using  the 
precise  language  of  the  statute,  showing  the  bias  and 
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prejudice  of  the  judge.  The  trial  court  sought  to  impose 
other  conditions  upon  the  defendant,  and  the  court  in  its 
opinion  uses  the  following  language:  ^'Under  this 
statute,  this  court  haa  frequently  decided  that,  if  the 
afifidavit  fulfills  the  requirements  of  the  statute,  the  duty 
to  grant  the  change  of  venue  is  imperative  upon  the 
court  *  *  The  court  cannot  add  to  or  take  from  the 
law  one  jot  or  one  tittle.  It  mu«t  adjudicate  and  ad- 
minister the  law  as  it  is.  The  court  erred  in  overruling 
the  motion  for  a  change  of  venue." 

Again,  the  supreme  court  of  the  state  of  Ijidiana  in  the 
case  of  Rout  v.  NindCy  20  N.  E.  704,  passing  upon  the 
statute  says:  "It  is  only  necessary  for  us  to  consider  the 
question  presented  by  the  ruling  of  the  court  on  motion 
for  change  of  venue.  The  affidavit  states  that  the  appel- 
lant is  the  defendant  in  the  cause,  and  that  he  cannot 
have  a  fair  and  impartial  trial  of  said  cause  in  the  county 
of  Adams,  for  the  reason  that  the  plaintiffs  have  an  undue 
influence  over  the  citizens  of  said  county.  The  affidavit 
id  in  compliance  with  the  statute  authorizing  sc  change 
of  venue  in  civil  actions,  and  it  was  error  for  the  court  to 
overrule  the  motion  for  a  change  of  venue.  The  statute 
in  force  does  not  permit  a  counter  showing  to  be  made, 
and  it  makes  it  imperative  on  the  court  to  grant  a 
change  of  venue  on  proper  affidavit  being  filed. 
WHiether  the  statute  operates  to  promote  or  retard  the 
dispensing  of  justice,or  whether  its  provisions  are  wise  or 
unwise,  is  not  for  the  court  to  determine.  It  is  within 
the  power  of  the  legislature,  and,  having  done  eo^  jit  i3 
imperative  upon  the  court." 

So,  it  seems  to  us  that  the  course  of  procedure  estab- 
lished by  the  judicial  systems  of  the  states  and  the  federal 
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goyernment  is  the  law  of  the  land  for  Oklahoma,  and  thus 
tested,  the  plaintiff  in  error  waa  denied  a  fair  and  impar- 
tial trial.  And  by  an  almost  unbroken  line  of  judicial 
decisions  it  is  held  that  when  one  accused  of  crime  com- 
plies with  the  provisions  of  the  statute  mandatory  in  its 
terms,  as  in  the  statute  in  question  in  the  case  at  bar,  the 
judge  is  devcBted  of  all  discretion,  and  loses  all  juriedic- 
tion,  except  to  make  the  order  granting  the  change,  and 
all  his  subsequent  actions  are  absolutely  void.  It  follows, 
then,  as  a  matter  of  course,  that  the  judge  who  would 
proceed  with  the  trial  after  the  making  and  filing  of  such 
an  affidavit  would  do  so  without  power  or  authority,  and 
the  trial  would  be  a  nullity.  Therefore  we  think 
that  not  only  measured  by  the  weight  of  reliable  author- 
ity, but  by  the  principles  of  equity,  justice,  and  sound 
law, — measured  by  the  rule  of  reason, — -the  refusal  of  a 
change  of  judge  in  this  case,  by  the  trial  court,  was  error 
which  substantially  affected  the  rights  of  the  defendant, 
and  deprived  him  of  the  protection  which  the  law  throuvs 
around  every  defendant,  and  took  from  him  certain  con- 
stitutional rights. 

For  these  reasons  the  cause  will  be  reversed,  a  change 
of  judge  ordered,  and  this  cause  remanded  for  further 
proceeding  in  the  district  court  in  accordance  with  this 
opinion.  The  case  of  Cox  v.  U.  8.  5  Okla.  701,  50  Pac. 
175,  is  hereby  overruled. 

McAtee,  J.,  having  presided  in  the  court  below,  not 
sittiDg;  all  of  the  other  Justices  concurring. 
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FnED  HusTER  V.  J.  W.  Wynn. 

(Filed  Aug.  25.   1899.) 

L  New  TiLiAij-What  Mu9t  AfTlrmatiffely  Appear,  A  new  trial  will  not  be 
granted  upon  the  grounds  of  newly-discovered  evidence  unless  it  i» 
made  to  affirmatively  appear  that  the  new  evidence  would  be  suffi- 
cient to  probably  change  the  verdict. 

2.  BAum—Cumulative  Evidence— Not  Sufficient.  Newly -discovered  evidence^ 
merely  cumulative,  is  not  sufficient  ground  for  new  trial. 

3.  Sauk— Impeachment.  A  new  trial  will  rarely  be  granted  for  the 
purpose  of  procuring  evidence  of  impeachment. 

4.  Bauei— Appeal— Review.  In  the  absence  of  the  evidence  upon  which 
the  verdict  was  rendered,  this  court  cannot  determine  the  question 
of  the  sufficiency  of  the  newly-discovered  evidence  to  affect  the 
result,  and  will  not  reverse  the  action  of  the  trial  court  overruling 
a  motion  for  new  trial  based  on  newly-discovered  evidence. 

5.  BAUK—Abeence  of  Party.  A  party  to  the  action,  who  was  present 
during  a  portion  of  the  trial,  and  who  is  compelled,  by  reason  of 
sickness  in  his  family,  to  be  absent  during  a  portion  of  the  trial, 
and  who  proceeds  without  objection  or  motion  for  continuance  by 
reason  of  such  enforced  absence,  will  not  be  heard,  after  verdlct» 
to  urge  such  absence  as  ground  for  new  trial. 

6.  Motion  for  New  TniAV— Affidavits.  Where  a  motion  for  new  trial 
is  made  on  the  grounds  of  newly-discovered  evidence,  it  is  essen- 
tial that  the  affidavits  of  the  witnesses  who  will  give  the  newly- 
discovered  evidence  should  be  produced,  or  their  absence  accounted 
for.  As  a  general  rule,  the  unsupported  affidavit  of  the  applicant 
or  his  attorney  will  not  be  sufficient. 

(Syllabus  by  the  Court.) 


Error  from   the  Probate  Court  of  Kay   County;  before 
Robert  A.  Neff^  Probate  Judge. 


W,  8.  ClinCy  for  plaintiff  in  error. 
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McOinnis  d  Woodson,  for  defendant  in  error. 

Action  by  J.  W.  Wynn  against  Fred  Huster.  Judg- 
ment for  plaintiff.    Defendant  brings  error.    Affirmed. 

Opinion  of  the  court  by 

BuRFORD,  C.  J.:  This  was  an  action  by  Wynn  against 
Huster  in  the  probate  court  of  Kay  county  to  recover  the 
value  of  certain  property,  which  it  was  alleged  that 
Huster  had  unlawfully  converted.  There  was  a  trial 
by  jury,  and  verdict  and  judgment  for  the  plaintiff, 
Wynn,  for  the  sum  of  |400. 

The  only  question  presented  by  the  record  and  briefs 
IS  whether  the  trial  court  erred  in  overrruling  the  de- 
fendant's motion  for  new  trial  on  the  grounds  of  newly- 
discovered  evidence,  and  for  the  reason  that  the  de- 
fendant waB  unable  to  be  present  during  all  the  time 
the  cause  was  being  tried.  The  defendant  below  sup- 
ported his  application  for  new  trial  by  his  own  affidavit, 
setting  up  what  facts  he  expected  to  prove  by  the  newly- 
discovered  witnesses.  The  affidavits  of  the  witnesses 
were  not  produced,  or  their  absence  accounted  for.  Nor 
is  the  evidence  given  on  the  trial  made  a  part  of  the 
case-made.  The  court  has  no  means  of  knowing  what 
evidence  was  submitted  to  the  jury,  or  what  facts  were 
controverted  on  the  trial.  It  is  a  general  rule  that,  be- 
fore a  new  trial  will  be  granted  on  the  grounds  of  newly- 
discovered  evidence,  it  must  be  made  to  affirmatively 
appear  that  the  new  evidence  would  be  sufficient  to 
probably  change  the  verdict,  and  produce  a  different 
result.  {Morgan  v.  Bell,  41  Kan.  345,  21  Pac.  255;  Clark 
V.  Norman,  24  Kan.  515;  State  r.  Smith,  35  Kan.  618,  11 
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Pac.  908;  Carson  v.  HendersoHy  34  Kan.  404,  8  Pac.  727; 
Sexton  V.  Lamb,  27  Kan.  432;  State  v.  Stkhney^  53  Kan. 
308,  36  Pac.  714.) 

Without  the  evidence  before  ns  upon  which  the  jury 
based  its  verdict,  we  are  unable  to  say  that,  if  the  newly- 
discovered  evidence  had  been  introduced,  a  different  re- 
sult would  have  been  reached. 

It  appears  from  the  affidavit  that  the  evidence  which 
one  of  the  witnesses  would  give  is  to  the  effect  that  the 
plaintiff,  at  a  time  prior  to  the  trial,  told  the  witness 
that  the  property  in  controversy,  which  he  testified  was 
his,  belonged  to  another  person,  and  that  the  witness 
would  testify  to  this  conversation.  This  evidence  is  in 
the  nature  of  impeaching  evidence,  and  it  is  generally 
held  that  a  new  trial  will  not  be  granted  for  the  purpose 
of  introducing  impeaching  evidence.  {Parker  v.  BateSy 
29  Kan.  597;  Lee  v.  Birmingham,  39  Kan,  320, 18  Pac.  218.) 

The  motion  for  new  trial  was  not  supported  by  the 
affidavits  of  the  witnesses  to  the  facts  which  it  was 
claimed  were  in  the  nature  of  newly-discovered  evidence. 
The  affidavits  of  the  newly-discovered  witnesses  should 
.  be  prodfuced,  or  their  absence  accounted  for.  (State  v. 
KeUermany  14  Kan.  135.) 

The  affidavit  in  support  of  motion  for  new  trial  con- 
tained the  further  statement  that  on  the  morning  of  the 
trial  the  wife  of  the  defendant  was  sick,  and  that  he  did 
not  arrive  at  the  place  of  trial  until  after  the  case  was 
called  for  trial,  and  the  jury  had  been  partially  selected, 
and  ithat  he  was  unable  to  remain  in  court  during  the 
•entire  time  of  the  trial;  also  that  one  of  his  witnesses, 
who  had  been  subpoenaed,  failed  to  attend  at  the  trial, 
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and  that  he  did  not  discover  hie  absence  until  after  the 
trial  had  begun.  These  matters  were  proper  causes  for 
a  continuance  of  the  case,  and  should  have  been  pre- 
sented to  the  trial  court  before  the  conclusion  of  the 
trial,  and  as  soon  as  discovered.  No  objection  was  made 
to  the  trial  proceeding,  and  these  objections  were  not 
made  until  a  verdict  had  been  rendered  adverse  to  the 
defendiant.  A  party  to  a  suit  will  not  be  permitted  to 
proceed  with  the  trial  of  a  cause  without  objection  until 
an  adverse  decision  is  reached,  and  then  be  heard  to 
complain  of  matters  which  were  proper  to  have  been 
presented  before  the  trial  was  concluded.  These  objec- 
tions come  too  late.  There  was  no  error  in  overruling: 
the  motion  for  new  trial. 

Objection  is  urged  that  the  evidence  does  not  sustain 
the  verdict.  In  the  absence  of  the  evidence  from  the 
record,  we  cannot  review  any  questions  affected  by  in- 
troduction, exclusion  or  weight  of  evidence.  We  find  no 
error  in  the  record.  The  judgment  is  affirmed,  at  the 
costs  of  plaintiff  in  error. 

All  of  the  Justices  concurring. 
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David  S.  Huber  v.  J.  A.  Zimmerman  et  ah 

(Filed  Ausr.  26,  1899.) 

1.  AcTiovB—IAmitation^Statute  Construed.  In  construing  a  statute  of 
limitations,  It  must,  so  far  as  It  affects  rfgrhts  of  action  In  existence 
when  the  statute  is  passed,  be  held,  in  the  absence  of  a  contrary 
provision,  to  begin  when  the  cause  of  action  is  first  subjected  to 
Its  operation.    (Sohn  v.  Waterson,  17  Wall,  596.) 

2.  Sams— Ktfit  on  Note— Rule  Followed.  Upon  the  reasoning  In  the  case 
of  Southgate  v.  Frier,  this  volume,  p.  435,  construing  the  effect  of 
the  various  statutes  of  limitations  enacted  in  this  Territory,  the 
note  sued  upon  in  thjs  action  is  not  barred  by  the  statute  of 
limitation,  and  therefore  the  court  erred  in  not  sustaining  the 
motion  for  judgment  upon  the  pleadings. 

(Syllabus  by  the  Court.) 

Error   from    the   District    Court    of   Kingfisher    County; 
before  John  L.  McAtee^  District  Judge. 

D.  K.  Cunningham,  for  plaintiff  in  error. 
Burwell  d  Burwell,  for  defendants  in  error. 

Action  by  David  S.  Huber  against  J.  A.  and  C.  C. 
Zimmerman.  Judgment  for  defendants,  and  plaintiff 
brings  error.    Reversed. 

Opinion  of  the  court  by 

Hainer,  J.:  This  was  an  action  brought  by  the  plain 
tiff  in  error  against  the  defendants  in  error  in  the  justice 
court  of  Kingfisher  county  on  the  2d  day  of  November, 
1895,  to  recover  the  sram  of  |100  on  a  certain  promissory 
note,  made,  executed  and  delivered  by  the  defendants 
in  error  in  the  state  of  Iowa,  on  the  21st  day  of  September, 
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1885,  and  due  and  payable  on  or  before  the  1st  day  of 
January,  1886.  The  defendants  in  their  answer  alleged 
that  they  have  continuously  resided  in  Kingfisher  coupty 
since  April  1889,  and  have  not  been  absent  therefrom 
during  said  period,  that  the  plaintiff  has  not  during  said 
j)eriod  commenced  or  attempted  to  commence  against 
said  defendants  any  action  in  any  court  in  Oklahoma, 
and  that  by  reason  of  such  facts  the  plaintiflTs  action  on 
said  note  is  barred  by  the  statute  of  limitations  of  Okla- 
homa Territory.  The  plaintiff  moved  for  judgment  upon 
the  pleadings,  which  motion  was  sustained,  and  a  judg- 
ment entered  in  favor  off  the  plaintiff  and  against  the 
defendants  for  the  sum  of  |100  and  the  costs  of  the 
action.  From  this  judgment  the  defendants  appealed 
to  the  district  court,  where  the  cause  was  again  tried 
upon  the  petition,  answer  of  the  defendants,  and  the 
motion  for  judgment  on  the  pleadings.  The  district 
court  reversed  the  decision  of  the  justice  court,  and  held 
that  an  action  could  not  be  maintained,  for  the  reason 
that  the  note  sued  upon  is  barred  by  the  statute  of  limi- 
tations.   From   this  judgment   the  plaintiff  appeals. 

It  is  conceded  that  there  is  only  one  question  to  be 
determined  on  this  appeal,  and  that  is,  is  the  note  sued 
upon  by  the  plaintiff  in  error  barred  by  the  statute  of 
limitations  of  this  Territory?  This  question  must  be 
answered  in  the  negative. 

In  8ohn  v.  Waterson,  17  Wall.  596,  the  supreme  court 
of  the  United  States  held  that,  in  construing  a  statute  of 
limitations,  it  must,  so  far  as  it  affects  rights  of  action 
in  existence  when  the  €Ptatute  is  passed,  be  held,  in  the 
absence  of  a  contrary  provision,  to  begin  when  the  t?am» 
of  action  is  first  subjected  to  its  operation. 
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In  Letois  v.  Lewis,  7  How.  778,  Taney,  C.  J.,  said: 
"From  what  time  is  the  limitation  to  be  calculated? 
Upon  principle,  it  would  seem  to  be  clear  that  it  must 
commence  when  the  cause  of  action  is  first  subjected  to 
the  operation  of  the  statute,  unless  the  legislature  has 
otherwise  provided." 

In  Southgate  v,  FricTy  this  volume,  p.  435,  57  Pac, 
841,  it  was  held  that,  under  a  statute  of  territorial  limita- 
tion©, the  time  of  limitation  commences  when  the  cause 
of  action  is  first  subjected  to  the  operation  of  the  statute, 
unless  the  legislature  has  otherwise  provided.  The 
legislature  of  Oklahoma  having  adopted  a  statute  of 
limitation  in  1890,  which  waa  repealed  and  a  new  statute 
adopted  in  1893,  the  effect  of  thi«  legislation  was  to 
renew  the  causes  of  action  which  had  not  expired  before 
the  new  statute  took  effect,  the  legislature  not  having 
otherwise  provided.  It  must  therefore  follow  that  the 
case  under  consideration  comes  clearly  within  the  rule 
laid  down  in  Southgate  v.  Frier,  and  authorities  there 
cited,  which  are  decisive  of  this  case.  The  judgment  of 
the  district  court  is  therefore  reversed,  and  the  cause 
remanded,  with  directions  to  euatain  the  motion  for 
judgment  on  the  pleadings. 

McAtee,  J.,  having  presided  in  the  court  below,  not 
sitting;  all  of  the  other  Justices  concurring. 
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Atchison,  Topeka  &  Santa  Fe  Railroad  Co.  et  al  v.  J. 
M.  Haynes,  County  Treamrer,  et  al. 

(Filed  AuflT.  25,  1899.) 


L  School  TAX.—Repeal  of  Statute— InfunctUm.  The  provisions  of  section 
6791,  Statutes  1893,  relatlngr  to  public  schools,  and  authorizing  the 
board  of  county  commissioners  to  annually  levy  on  the  taxahl**  prop- 
erty of  the  county  a  tax  not  to  exceed  1  per  cent,  for  a  county  school 
fund,  is  not  repealed,  directly  or  by  implication,  by  the  provisions 
of  the  act  amendatory  of  the  general  revenue  laws,  approved  March 
8,  1896,  (Sess.  Laws  1896,  p.  210,)  and  the  making  of  such  levy  cannot 
be  enjoined. 

2.  Qtatotk— Construction— EscepHon.  When  statutes  contain  two  dis- 
tinct provisions,  one  being  specific  with  precise  directions  to  do  a 
particular  thing  for  a  specific  purpose,  and  the  other  general^ 
prohibiting  certain  acts  which,  in  their  general  sense,  include  the 
particular  thing  authorized  by  the  specific  direction,  the  general 
prohibition  clause  does  not  control  the  specific  authority.  The  par- 
ticular direction  is  to  be  construed  in  the  nature  of  an  exception. 
(Syllabus  by  the  Court.) 


Error  from   the  District   Court  of  Kay   County;   before 
B.  T.  Hainer,  District  Judge. 

Asp,  Shartel  d  Cottinghamy  for  plaintiffs  in  error. 

0.  L.  Pinkhamy  County  Attorney j  for  defendants  in  error. 

Action  by  the  Atehiso©,  Topeka  &  Santa  Fe  Railroad 
company  and  the  Sonthem  KaniBas  Railway  company, 
plaintiffs,  against  J.  M.  Haynes,  county  treasurer,  and 
the  board  of  county  commissioners  of  Kay  county,  de- 
fendants, to  enjoin  the  collection  of  certain  taxee  levied 
for  the  year  1897  for  school  purposes.    From  a  decree 
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dissolving  a  temporaTy  injunction  and  dismissing  the 
petition,  plaintiff©  bring  error.    Affirmed. 

Opinion  of  the  court  by 

BuRFORD,  C.  J.:  The  one  question  involved  for  con- 
sideration i»,  has  the  board  of  county  oommds&io(njer8 
authority  to  levy  a  tax  upon  all  the  taxable  property 
within  the  county  for  the  support  of  public  schools?  The 
proposition  presents  for  inquiry  no  question  of  legisla- 
tive power,  but  a  question  of  legislative  purpose  only,  to 
be  determined  by  the  interpretation  that  must  be  given 
to  various  legislative  enactments  relating  to  the  subject. 
The  authority  for  the  levy  of  the  tax  in  quesion  was  based 
upon  section  5791,  Statutes  1893,  which  section  is  as 
follows: 

'*Sec.  5791.  The  county  commissioners  shall,  at  the 
time  the  annual  taxes  for  territorial  amd  county  pur- 
poses are  levied,  levy  on  the  taxable  property  of  the 
eounty  a  tax  not  to  exceed  one  (1)  per  cent.,  which  shall 
be  collected  as  other  taxes;  and  the  money  so  realized, 
together  with  the  proceeds  of  all  moneys  collected  from 
fines,  forfeitures,  penalties,  proceeds  from  the  sale  of 
estrays,  and  all  moneys  paid  by  persons  as  equivalent 
for  exemption  from  military  duty,  and  all  moneys  col- 
lected from  marriage  licengJes,  shall  constitute  a  county 
school  fund,  and  be  ap^x)priated  exclusively  for  the  pur- 
pose of  establishing  and  supporting  public  schools  for 
not  less  than  three  or  more  than  nine  months  in  each 
year,  and  defraying  current  expenses  of  the  same  of 
every  description;  and  said  county  school  fund  shall  be 
apportioned  to  each  school  district  in  said  county  in 
proi)ortion  to  the  number  of  school  children  over  the 
age  of  6  years,  and  under  the  age  of  21  years,  resident 
therein,  as  shown  by  the  last  annual  enumeration  of  the 
same*.  The  county  treasurer  shall  pay  upon  the  order 
of  the  director  and  clerk  of  the  district  to  each  district 
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treaKurer  in  the  county  all  school  moneys  in  the  county 
treasury  belonging  to  the  district,  provided  that  said 
order  shall  be  axjcompanied  by  a  certificate  from  the 
district  clerk,  stating  that  the  treasurer  of  the  district 
has  executed  and  filed  his  bond  as  required  by  law." 

It  is  conceded  by  counsel  for  plaintiflfs  dn  error  that 
the  provisions  of  the  above  section  are  ample  to  auth- 
orize the  levy  of  the  taxes  in  question,  and,  if  the  same 
were  in  force  and  effect  in  1897,  when  the  taxes  in  ques- 
tion were  sought  to  be  levied,  said  taxes  were  thereby 
fully  authorized;  but  it  is  contended  that  the  provisions 
of  «aid  section  which  authorized  the  levy  of  such  tax 
had  been  repealed  prior  to  the  levy  of  the  tax  in  ques- 
tion. 

By  section  10,  art.  2,  ch.  73,  Statutes  1893  and  section 
5773,  Id.,  relating  to  schools,  it  is  provided  that  the  in- 
habitants qualified  to  vote  at  a  school  meeting  lawfully 
asisembled  shall  have  power,  among  other  things,  "to 
vote  a  tax  annually,  not  exceeding  1  per  cent,  on  all  the 
taxable  property  in  the  district,  as  the  meeting  shall 
deem  sufficient  for  the  various  school  puri>o®ee,  and  dv^ 
tribute  the  amount  as  the  meeting  shall  deem  proper  in 
the  payment  of  teachers'  wages  and  the  purchase  or 
lease  of  a  site."  In  said  secti<Mi  it  was  also  providied 
that:  "If  the  inhabitants  of  any  school  district  shall 
neglect  or  refuse  to  make  such  levy,  then  the  board  of 
county  commissioners  of  such  county,  through  the  advice 
of  the  county  superintendent  of  public  instruction,  shall 
levy  a  tax  annually,  not  to  exceed  2  per  cent,  on  all  tax- 
able property  in  the  district" 

The  provisions  of  these  sections  comprised  the  auth- 
ority for  levying  taxes  for  the  support  of  district  schools,. 
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and  the  scheme  af  taxation  for  such  schools  clearly  con- 
templated thereby  is  that  a  fund  not  exceeding  1  per  cent* 
shall  be  levied  by  the  county  commisfeioners  upon  all  the 
taxable  property  within  the  county,  and  «uch  fund  be 
apportioned  to  the  various  school  districts  in  proportion 
to  the  number  of  children  of  school  agjB  in  each  of  said 
districts;  and,  in  addition  thereto,  the  inhabitants  of 
each  district,  qualified  to  vote  at  school  meetings,  may 
vote  an  additional  tax  of  1  per  cent,  on  the  taxable- 
property  within  said  district  It  is  clearly  contemplated. 
by  these  provisions  tihat  the  burden  of  supporting  the- 
public  schools  shall  be  divided  between  the  taxable  prop- 
erty of  the  county  at  large  and  the  taxable  property 
within  each  schooJ  difltrict;  the  county  at  large  bearing 
a  part  of  the  burden  of  the  support  of  a  school  in  any- 
particular  district,  and  the  district  bearing  the  remain- 
ing part  of  such  burden. 

Section  5791,  Statutes  1893,  is  section  15,  art.  3,  ch. 
73,  Id.y  which  chapter  is  entitled  "An  Act  for  the  Sup- 
port and  Regulation  of  Common  Schools."  This  chapter 
is  comprehensive,  and  covers  every  phase  of  the  subject- 
matter,  and  is  confined  strictly  to  the  matter  of  the 
organization,  management,  regulation,  conduct,  and  sup- 
port of  the  public  school  system  of  the  Territory.  It  is 
contended  that  the  provisions  of  the  school  law  author- 
izing the  board  of  county  commissioners  to  levy  a  gen- 
eral school  tax  of  1  per  cent,  is  repealed  by  the  provisions 
of  an  act  upon  the  subject  of  revenues,  approved  March 
8,  1895  (Sess.  Laws,  1895,  p.  216.)  This  act  is  entitled 
"An  Act  to  Amend  Sections  1,  2,  3,  and  4,  of  Article  8^ 
of  Chapter  70,  the  Same  Being  Sections  5625,  5626,  5627^ 
and  5628,  of  the  Statutes  of  1893  of  the  Territory  of 
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Oklahoma."  The  sections  referred  to  in  the  title  of  this 
act,  and  which  are  amended,  are  parts  of  the  cha|)ter 
on  "Revenue,"  aad  relate  to  the  general  subject-matter 
of  listing  and  assessing  property,  levying  ajid  collecting 
taxes  for  territorial  and  county  purposes,  and  the  man- 
ner of  appropria^ting  and  disbursing  the  revenues  col- 
lected for  such  purposes.  This  chapter  and  the  chapter 
relating  to  schools  are  entirely  distinct  and  independent, 
and  their  provisions  have  no  reference  to  each  other. 
Section  5627,  as  amended  by  the  act  of  1895,  is  now  as 
follows: 

"At  the  regnlar  meeting  in  July  of  each  year  tbe 
board  of  county  commiseioners  shall  prepare  an  item- 
ized estimate  of  the  necessary  expenses  of  the  county 
during  the  ensuing  year,  including  the  amount  neceraary 
to  meet  outstanding  indebtedness,  as  evidenced  by  bonds 
legally  issued  and  the  interest  theireon,  and  fiuch  esti- 
mate shall  state  the  amount  of  revenue  necessary  to  be 
raised  for  each  fund,  and  the  rate  of  levy  necessary  to 
raise  such  estimated  revenue  with  25  per  cent,  added 
thereto  as  allowance  for  delinquent  taxes.  The  levies 
for  county  purposes  shall  be  a  -separate,  specific,  and 
sufficient  levy  for  the  payment  of  salaries;  a  levy  for 
court  expenses  not  exceeding  three  mills;  for  support 
of  the  poor,  including  insane,  not  exceeding  two  mills; 
for  roads  and  bridges,  not  exceeding  two  mills;  for  county 
supplies,  not  exceeding  three  mills;  for  contingent  fund, 
not  exceeding  three  mills,  which  last  item  shall  include 
all  county  expenses  not  properly  chargeable  against  any 
of  the  other  funds  hereinbefore  provided  for;  and  for  a 
sinking  fund,  to  be  paid  in  money,  such  rate  as  in  the 
estimation  of  the  board  of  county  commissioners  mil 
pay  one  year's  interest  on  all  outstanding  bon<led  debt 
of  the  county,  together  with  such  part  of  the  prineipal 
as  sihall  be  by  law  required,  such  fund  to  be  applied, 
firet,  to  the  payment  of  the  interest,  and  second  to  tiie 
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payment  of  the  principal.  Such  estimate®  shall  contain 
the  foregoing  items,  together  with  the  estimated  amount 
of  necessary  revenue  to  be  raised  for  each  fund, 
and  the  rate  of  levy  necessary  to  raise  such 
revenue  for  each  fund,  separate.  It  shall  be 
entered  af  large  by  the  commissioners  upon 
their  records,  and  shall  be  published  in  two  successive 
weekly  issues  in  some  newspaper  published  in  the  county 
or  if  none  be  published  in  the  county,  then  in  some  news- 
paper of  general  circulation  therein;  aud  no  levy  of  taxes 
shall  be  made  for  any  other  purpose,  or  in  any  greater 
amount  than  i<s  specified  in  such  eeitimate  as  published; 
but  any  item  oar  amount  may  be  stricken  from  such 
estimate,  or  reduced  at  the  time  the  levy  is  made." 

The  remainder  of  this  section  relates  to  the  time  and 
manner  of  making  levieis,  and  other  matters  not  perti- 
nent to  the  question  under  consideration.  Section  5  pro- 
vides that  "all  acts  or  parts  of  acts  so  for  as  they  con- 
flict herewith  are  hereby  repealed." 

A  comparison  of  the  provisions  of  these  sectaons,  both 
before  and  as  amended,  discloses  the  purposes  of  the 
legislature  in  enacting  the  changes  of  1895.  The  law  be- 
fore amendment  made  provision  for  road  and  bridge 
fund,  sinking  fund,  and  an  ordinary  county  revenue 
fund,  including  the  support  of  the  poor;  and  there  was 
no  provision  requiring  the  board  of  county  commisisioners 
to  publish  any  estimates  of  the  expenses  of  the  county 
for  the  year  following  the  levies  for  taxes.  It  was  evi- 
dently the  purpose  of  the  legislature,  in  enacting  the 
amendments  in  question,  to  require  specific  and 
separate  funds  for  each  class  of  county  liabili- 
ties, and  to  require  si)eciflc  and  separate  levies 
for  each  of  theae  funds,  based  upon  a  previously 
prepared  estimate  of  the  amount  of  revenue  necessary 
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to  meet  the  expenses  for  which  each  fund  would  be 
liable.  The  whole  scope  of  the  original  chapter  and  the 
amendments  disclose  no  purpose  on  the  part  of  the  legis- 
lature to  deal  with  other  than  the  revenues  to  be  raieed 
for  strictly  county  purposes — that  is,  the  fependitures 
over  which  the  board  of  county  commissioners  exercise 
eontrod — and  to  specifically  classify  the  claims  they  are 
required  to  audit,  allow,  and  pay.  The  amended  section 
limits  its  operation  to  "the  levies  for  county  purposes 
shall  be  separate,  specific,"  etc.  The  levy  of  the  general 
county  tax  for  the  public  schools  is  in  no  ©ense  a  levy 
for  "county  purjKwes."  While  it  is  true  this  tax  is  levied 
on  all  the  taxable  property  in  the  county,  it  is  levied 
for  "school  purposes,"  and  not  "county  purposes."  This 
tax,  when  collected,  becomes  a  part  ot  the  "county  school 
fund,"  over  which  the  board  of  county  commissioners 
have  no  control  whatever.  It  is  apportianed  to  each 
school  district  in  the  county  in  proportion  to  the  chil- 
dren of  school  age  in  each  district,  and  the  school  boards 
have  control  of  the  fund  and  of  its  expenditure.  It  is  a 
school-tax  levy  for  a  county  school  fund,  for  school  pur- 
I>oses,  authorized  by  the  school  law,  and  under  the  con- 
trol of  the  school  officers.  The  board  of  county  com- 
missioneps  are  ©imply  designated  as  the  power  for  making 
the  levy,  the  same  as  they  make  the  levies  for  the  school 
district,  cities,  towns,  and  for  separate  schools;  but  none 
of  these  levies  ai^  for  county  purposes  as  contemplated 
in  the  act  of  1895. 

In  the  case  of  Beatty  v.  Walker,  1  Okla.  178,  32  Pac.  53, 
this  court  had  under  con^deration  the  provisions  of  the 
school  law  relating  to  the  election  of  school  officers  in 
cities  of  the  first  class,  and  it  was  there  contended  that 
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the  provisions  of  the  general  election  law  were  Intended 
to  govern  in  all  such  elections.  We  then  said,  in  speak- 
ing of  the  chapter  relating  to  public  schools:  "The  act 
further  defines  the  powers  and  duties  of  the  several 
officers  and  members  of  the  boards,  and  the  act,  standing 
alone,  without  the  aid  of  any  other  statutes,  providei 
all  the  machinery  for  operating  a  complete  system  of 
free  schools  in  the  Territory,  and  was  evidently  intended 
by  the  legislature  to  control  and  govern  in  all  matters 
I)ertaining  to  the  public  schools." 

If  the  rule  of  construction  contended  for  by  roundel  for 
plaintiffs  in  error  is  to  prevail,  and  the  board  is  prohibit- 
ed from  making  any  levies  for  any  purposes  other  than 
those  specifically  designated  in  the  amended  act  of  1895, 
then  it  conclusively  follows  that  the  law  authorizing  a 
levy  for  separate  schools,  under  article  8,  ch.  73,  Statutes 
1893,  is  also  repealed.  Bection  3  of  that  article  is  as 
follows:  "In  all  counties  in  which  the  electors  have 
voted  to  establish  separate  schools  for  white  and  colored 
children,  the  board  of  county  commissioners  shall  an- 
nually levy  a  tax  on  all  taxable  property  in  said  county 
sufficient  to  maintain  such  separate  schools,  and  said 
taxes  shall  be  collected  in  the  same  manner  as  other 
taxes  are  collected."  This  is  a  port  of  the  general  school 
law  of  the  Territory,  and  if  the  provisions  of  section 
5791,  authorizing  the  county  board  to  levy  the  general 
tax  for  a  county  school  fund,  are  repealed,  then  the 
provision  for  levying  a  tax  for  support  of  colored  schools 
is  also  repealed,  and  we  are  confronted  with  a  system  of 
mixed  echoola  It  is  a  matter  of  comnMm  knowledge 
that  in  a  large  number  of  the  counties  and  citdes  of  this 
Territory  there  are  large  numbers  of  colored  children  of 
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school  age,  and  entitled  to  the  benefits  of  the  common 
schools.  Under  the  provisions  of  article  8,  supra,  pro- 
vision has  been  made  for  separate  schools;  buildin^^ 
have  been  erected,  teachers  employed,  furniture  and  ap- 
paratus purchased  for  these  schools;  and  a  thorough  and 
complete  system  of  separate  schools  has  been,  and  is 
now  being,  maintained.  And  section  3,  quoted  above,  is 
the  only  provision  in  our  statute  whereby  the  revenues 
are  provided  for  meeting  this  expense.  Strike  down 
this  provision,  and,  under  the  constitution  of  the  United 
States,  these  colored  pupils  are  entitled  to  and  cannot 
be  denied  free  and  equal  rights  and  privileges  with  the 
whites  in  the  public  schools.  These  matters  were  well 
known  to  the  legislators  who  enacted  the  statute  of  1895, 
and  we  cannot  believe  that  it  was  the  purpose  or  intent 
0(f  the  legislature  to  repeal  any  of  the  provisions  of  the 
school  laws  relating  to  levying  taxes  or  raising  revenues 
for  school  purposes.  Nowhere  in  the  amended  revenue 
act  is  the  subject  of  schools  or  school  taxes  mentioned. 
If  the  legislature  had  intended  to  aboliwh  the  county 
levy  for  school  taxes,  ordinary  intelligence  would  have 
suggested  its  mention  in  the  amended  act. 

There  is  no  repugnancy  between  the  amended  revenue 
laws  and  the  special  provisions  of  the  school  law,but  they 
can  be  easily  reconciled,  and  allowed  to  stand  together. 
Full  effect  may  be  given  to  both  without  impairing  the 
provisions  of  either.  Repeals  by  implication  are  not 
favored  in  law,  and,  in  the  absence  of  clearly  expressed 
legislative  intent,  a  later  law  will  not  be  held  to  repeal 
a  former,  unless  the  provisions  of  the  two  are  «o  repug- 
nant that  both  cannot  stand;  then  the  former  must  yield 
to  the  later.     The  provision  in  the  school  law  authorizing 
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the  levy  of  a  general  county  tax  for  school  purposes  is 
an  express!  provision  conferring  special  rights,  and  is 
applicable  to  one  particular  subject;  while  the  revenue 
law,  as  amended  by  the  act  of  1895,  is  a  general  law  on 
the  subject  of  revenue,  and  makes  general  provision  for 
the  levy  of  taxes  and  raising  revenues  for  general  county 
purposes.  It  is  a  well-established  and  familiar  rule  in 
the  conetruction  of  statutes  that  an  express  law  confer- 
ring special  rights  or  privileges  is  held  never  to  be  re- 
pealed by  a  subsequent  statute  treating  a  subject  irf 
general  terms,  and  not  expressly  contradicting  the  pro- 
visions of  the  prior  statute,  unless  it  be  absolutely 
necessary  to  do  so  in  order  to  give  its  words  meaning 
and  effect  (Ooodson  v.  U.  8.  7  Okla.  117,  54  Pac.  423; 
U.  8.  V.  Berry y  4  Fed.  785;  8tate  v.  Mayor,  etc.,  of  Village 
of  Perryshurg,  14  Ohio  St.  472;  Brown  v.  Commissionei's^ 
21  Pa,  St  43;  Tan  Dmhurgh  t?.  President,  etc,  66  N.  Y. 
3;  Tn  re  Evergreens,  47  N.  Y.  216;  McKenna  v.  Edmund- 
stone,  91  N.  Y.  231;  People  v.  Quigg,  59  N.  Y.  83;  Presi- 
dent, etc.,  of  Toum  of  Ottawa  v.  La  8alle  Co.,  12  111.  339; 
Covington  v.  City  of  East  8t.  Louis,  78  111.  548;  Bateman 
r.  Colgan,  [Cal.]  44  Pac.  238;  8tate  v.  La  Grave,  [Nev.] 
48  Pac.  195;  Bnrtlett  v.  Inhabitants  of  City  of  Trenton^ 
38  N.  J.  Law,  07;  Hoey  v,  Oilroy,  129  N.  Y.  132, 29  N.  E.  85; 
Wormser  v.  Brown,  149  N.  Y.  163,  43  N.  E.  524;  Town- 
send  V.  Little,  109  U.  S.  504,  3  Sup.  Ct.  357.) 

The  foregoing  authorities  are  decisive  of  the  question 
that  the  amended  revenue  act  of  1895  does  not  repeal 
the  special  provision  of  the  school  law  authorizing  the 
levy  of  county  tax  for  school  purpoees. 

The  repealing  clause  of  the  law  of  1895  repeals  all 
laws  inconsistent  with  its  provisions.    There  is  no  nec- 
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eeaarj  conflict  in  these  laws.  The  one  is  fw  the  regu- 
lation of  levies  of  taxes  for  county  purposes  only,  while 
the  other  has  no  referepee  to  revenues  fwr  county  pur- 
poses, but  relates  solely  to  revenue  for  a  county  school 
fund  to  be  distributed  to  the  several  school  corporations 
of  the  county,  and  by  them  expended  for  schools  and 
school  property. 

For  the  reason®  stated,  we  are  of  the  opinion  that  the 
board  of  county  commissioners  of  Kay  county  had  auth- 
ority to  levy  and  impose  the  tax  sought  to  be  enjoined, 
and  that  the  district  court  committed  no  error  in  re- 
fusing the  injunction.  The  juidgment  of  the  district 
court  is  affirmed,  at  the  costs  of  plaintiffs  in  error. 

Hainer,  J.,  having  presided  in  the  court  below,  not 
sitting;  all  of  the  other  Justices  concurring. 


D.  R.  Fant  v.  J.  Y.  Campbell  et  al. 

(Filed  Aug.  24,  1899.) 

AoKUCY— Ratification— Instruction— Error.  The  act  of  one  who  assumes 
to  act  for  another,  though  without  authority,  may  be  ratified  by  the 
one  for  whom  he  assumes  to  act  voluntarily  accepting  the  proceeds 
or  profits  of  such  unauthorized  act;  and  an  instruction  which  tells 
the  jury  that,  to  amount  to  a  ratification,  the  defendant  must  have 
expressly  agreed  by  and  with  the  plaintiff,  or  his  duly  and  legally 
authorized  agent,  that  such  act  of  the  agent  was  ratified  and 
approved,  does  not  correctly  state  the  law,  and  is  error. 
(Syllabus  by  the  Court.) 

Error  from  the  District  Court  of  Cleveland  County;  before 
James  R.  Keaton,  District  Judge. 
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C.  L.  Botsford  and  0.  W.  Brewer,  for  plaintiff  in  error. 
Amos  Oreen  d  Son,  for  defendants  in  error. 

STATEMENT  OP  THE  CASE. 

Plaintiff  in  error,  D.  R.  Fant,  who  was  the  plaintiff  in 
the  court  below,  filed  his  petition  and  praecipe  for  sum- 
mons against  the  defendants,  J.  Y.  Campbell  and  J.  M. 
Stovall,  on  February  1,  1896,  in  the  district  court  of 
Cleveland  county,  Oklahoma,  stating  a  cause  of  action 
upon  each  of  two  promissory  notes  dated  November  2, 
1892, —  one  for  |3,155,  and  the  other  for  |950,— both  due 
in  six  months  from  date,  with  interest  at  10  per  cent,  per 
annum  from  date,  payable  at  the  office  of  the  Interna- 
tional Loan  &  Trust  company,  at  Kansas  City,  Mo.,  and 
both  executed  by  the  defendants.  That  there  were 
credits  as  follows  on  the  larger  note:  "5 — 13 — 93,  paid 
|1,000  on  within  note  by  Fish  &  Keck  company;  June  26, 
1893,  paid  |1,000;  August  23,  1893,  paid  by  Fish  & 
Keck  company,  |901,77;  August  25,  by  cash,  flOO."  And 
on  the  smaller  note  there  is  a  credit  as  follows:  "Paid 
April  25,  by  O.  B.  Trower,  |418."  And  praying  judg- 
ment for  the  balance  due  of  principal  on  said  notes, 
1685.23,  with  10  per  cent,  interest  on  the  principal  sums 
from  date  until  paid,  according  to  their  terms. 

Defendant  Stovall  filed  answer,  denying  the  execution 
by  him  of  said  notes.  The  defendant  Campbell  filed  an- 
swer, alleging  that  by  the  false  and  fraudulent  repre- 
sentations of  Fish  &  Keck  company,  the  duly-authorized 
and  acting  agents  of  and  for  the  said  plaintiff  m  the  col- 
lectiom  of  said  notes,  he,  relying  on  their  misrepresenta- 
tions, was  induced  to  and  did  pay  them  for  said  plain- 
tiff, to  be  credited  on  said  notes,  the  sum  of  |4,419,  in 
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payments  as  follows,  to  wit:  'tl,000  on  the  18th  of 
May,  1893;  tl,000  on  the  12th  day  of  May,  1893;  tl,000 
on  the  26th  day  of  June,  1893;  |901.77  on  the  23d  day  of 
August,  1893;  flOO  on  the  2d  day  of  September,  1893, 
and  the  further  sum  of  |418  on  the  25th  day  of  Aprils 
1893.  There  were  other  alleged  defenses  set  up  in  de- 
fendant CampbelPs  answer  and  his  amendments  to  such 
answer,  but  the  defense  of  payment  was  the  only  defense 
relied  on  by  him  at  the  trial.  Plaintiff  filed  verified 
reply,  denying  agency  of  Fish  &  Keck  company,  and 
denying  the  payment  of  the  last  fl^OOO. 

The  case  was  tried,  by  the  court  and  a  jury  at  the 
October  term,  1897,  and  resulted  in  a  verdict  for  the  de- 
fendants. Proper  exceptions  were  taken  during  the  trial 
and  to  the  overruling  of  motion  for  new  trial  by  the 
plaintiff,  and  he  brings  this  case  here  for  review,  and 
ajsks  that  the  judgment  be  reversed.    Reversed. 

Opinion  of  the  court  by 

Irwin,  J.:  Several  assignments  of  error  are  pre- 
sented by  the  plaintiff  in  error  on  which  it  is  asked  th;'.t 
this  case  be  reversed,  but  we  think  it  necessary  to  refer 
to  but  two,  viz.:  First.  The  error  assigned  on  account 
of  the  third  and  fifth  instructions  given  by  the  court  to 
the  jury.  The  third  instruction  is  ad  follows:  "And 
before  either  defendant  can  be  bound  for  the  payment  of 
eaid  notes,  or  either  of  them,  or  any  portion  thereof,  the 
plaintiff  must  show  by  a  preponderance  of  the  evidence 
that  such  defendant  either  executed  said  note  himself^ 
or  authorized  and  directed  some  one  else  to  execute  same 
for  him;  or  that  he,  subsequently  to  the  execution  of  said 
notes,  accepted  a  portion  of  the  consideration  for  which 
they  were  given,  and  expressly  ratified  the  act  of  some- 
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other  person  in  signing  the  name  of  such  defendant  to 
said  notes."  And  the  fifth  instruction  is  as  follows: 
^*It  must  appear  by  a  preponderance  of  the  evidence  that 
he  authorized  and  directed  said  defendant  J.  Y.  Camp- 
bell to  sign  his  (StovalFs)  name  to  said  notes,  or  that  he, 
subsequently  to  the  execution  of  said  notes,  accepted  a 
portion  of  the  proceeds  derived  by  reason  of  the  giving  of 
same,  and  .expressly  ratified  the  act  of  eaid  Campbell  in 
signing  his  (Stovairs)  name  thereto.  But,  on  the  other 
hand,  if  you  believe  that  there  is  a  balance  still  due  and 
unpaid  on  said  notes,  or  either  of  them,  and  further  find 
from  the  evidence,  by  a  preponderance  thereof,  that  the 
said  defendant  Stovall  either  authorized  and  directed 
said  Campbell  to  execute  said  notes  for  him,  said  Stovall, 
or  that  he,  subsequently  to  the  execution  thereof,  ac- 
cepted a  portion  of  the  consideration  for  which  they  were 
given,  and  expressly  agreed  to  and  with  the  plaintiff,  or 
any  duly  and  legally  authorized  agent  of  the  plaintiff, 
that  the  act  of  the  said  Campbell  in  executing  said  rotes 
for  and  on  behalf  of  himself  was  ratified  and  approved 
by  him,  then  your  verdict  should  be  for  the  plaintitf, 
and  against  both  defendants,  for  such  sum  as 
remained  due  and  unpaid.'^  That  part  of 
the  third  instruction  which  reads:  "Or  that 
he,  subsequently  to  the  execution  of  said  notes, 
accepted  a  portion  of  the  consideration  for  which  they 
were  given,  and  express-ly  ratified  the  act  of  some  other 
person  in  signing  the  name  of  the  defendant  to  said 
note;"  and  the  language  in  the  fifth  instruction:  "And 
-expressly  ratified  the  act  of  said  Campbell  in  signing  his 
{Stovairs)  name  thereto," — make  these  instructions  bad, 
-as  they  take  away  the  element  of  an  implied  ratification 
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from  the  jury;  and,  if  there  remained  any  donbt  in  our 
mind  as  to  the  instructions  being  badi,  this  doubt 
would  be  entirely  removed  by  the  further  language  con- 
tained in  the  fifth  instruction,  to  wit:  "And  expressly 
agreed  to  and  with  the  plaintiff,  or  any  duly  and  legally 
authorized  agent  of  plaintiff,  that  the  act  of  the  said 
Campbell  in  executing  said  notes  for  and  on  behalf  of 
himself  was  ratified  and  approved  by  him,'' — thus  saying 
to  the  jury  that  the  ratification  of  the  act  of  Campbell  in 
signing  his  (StovaH's)  name  to  said  notes  could  not  be 
established  except  by  an  express  agreement  to  that 
effect.    This  certainly  is  not  the  law. 

In  the  case  of  Waterson  v.  Rogers,  21  Kan.  529,  Judge 
Brewer,  rendering  the  opinion  of  the  court,says:  "One  who 
voluntarily  accepts  the  proceeds  of  an  act  done  by  one 
assuming,  though  without  authority,  to  be  his  agent, 
ratifies  the  act,  and  takes  it  as  his  own,  with  its  burdens 
as  well  as  benefits.  He  may  not  take  the  benefits 
and  reject  the  burdens,  but  he  either  accepts  or  rejects 
them  as  a  whole." 

In  1  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  p.  1196,  this  doc- 
trine  is  laid  down,  in  which  we  fully  concur:  "Implied 
ratification  must  frequently  arise  from  acceptance  of 
benefits  which  are  the  result  of  the  unauthorized  acts,for 
when  one,  with  full  knowledge,  receives  the  profits  or 
benefits,  he  may  be  presumed  to  have  ratified  and  ac- 
cepted the  conditions  by  which  they  are  effected." 

This  doctrine  is  sustained  by  the  courts  of  the  United 
States  and  of  Alabama,  Arkansas,  Colorado,  Connecticut^ 
Georgia,  Illinois,  Indiana,  Iowa  Kansas,  Louisiana, 
Maine,  Maryland,  Massachusetts,  and,  in  fact,  so  far  as 
we  can  ascertain,  by  all  the  states  which  have  had  occa* 
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sion  to  pass  upon  the  question.  Now,  the  question  pre- 
sented to  the  jury  in  this  case  was,  is  it  shown  by  a  pre- 
ponderance of  the  evidence  that  the  defendant  Stovall, 
with  a  full  knowledge  of  the  facts,  voluntarily  accepted 
the  proceeds  of  the  notes  in  question?  And  this,  it 
seems  to  us,  the  jury  were  not  fairly  permitted  to  pass 
upon  and  decide,  as,  we  think,  the  instructionB  of  the 
court  on  this  point  were  clearly  misleading,  as  by  using 
the  word  "expressly"  in  the  third,  and  by  the  language 
used  in  the  fifth,  instruction,  the  jury  might  understand 
from  the  court,  and  reasonably  infer,  that  under  the  law^  • 
as  given  them  by  the  court,  the  evidence,  to  constitute 
proof  of  a  ratification,  must  show  an  express  agreement 
to  that  effect;  and  under  the  fifth  instruction  we  can 
readily  see  that  the  jury  might  understand  from  the 
court  that,  to  constitute  a  ratification  on  the  part  of  the 
defendant  Stovall  of  the  act  of  the  defendant  Campbell 
id  signing  his  name  to  the  notes  in  question,  the  evidence 
must  show  an  express  agreement  between  the  plaintiff, 
Fant,  or  his  agent,  and  the  defendant  Stovall,  to  that 
effect.  This  certainly  is  not  the  correct  rule  of  law  on 
the  question  of  ratification  of  the  acts  of  an  agent. 

But  it  may  be  said,  as  the  defense  of  payment  was  in- 
terposed by  the  defendant  Campbell,  and  the  jury  having 
found  in  his  favor  upon  this  issue,  the  issue  of  non  est 
factum  between  the  plaintiff,  Fant,  and  the  defendant 
Htovall  was  immaterial.  This  would,  no  doubt,  be  true 
if  the  verdict  of  the  jury  on  this  issue  was  necessarily 
conclusive.  We  are  aware  that  this  court  has  held  the 
rule  to  be  that  on  a  question  of  fact,  where  there  was  a 
confiict  of  evidence,  and  there  was  evidence  which  would 
reasonably  sustain  the  verdict,  this  court  would  not  dis- 
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turb  the  finding  of  the  jury;  but  it  must  be  borne  in 
mind  that  this  rule  is  based  upon  the  presumption  that 
no  error  has  been  eommitted  by  the  trial  court  in  the  ad- 
mission or  rejection  of  material  testimony,  or  that  the 
jury  have  not  been  misled  as  to  the  law  of  the  issue  on 
trial  by  any  instruction  of  the  court. 

And  this  brings  us  to  a  consideration  of  the  second 
assignment  of  error  which  we  think  material  in  this  case, 
to  wit,  the  ruling  out  of  the  evidence  by  the  court  of  the 
.statement  marked  "Exhibit  A,"  attached  to  the  deposi- 
tion of  David  B.  Brooks,  who  was  the  bookkeeper  of  Fish 
&  Keck  company.  The  effect  of  the  first  error  assigned 
in  this  case  (and  which  the  court  sustains)  upon  the  ver- 
dict in  this  case  depends  largely  upon  the  disposition  of 
this  second  assignment  of  error.  If  this  assignment  of 
error  is  not  well  taken,  the  other  is  certainly  immaterial; 
that  is,  if  the  plea  of  payment  is  properly  and  legally 
sustained,  and  the  verdict  of  the  jury  is  correct  ujwn 
this,  then  it  i«  immaterial  whether  the  defendant  Stovall 
authorized  the  defendant  Campbell  to  sign  his  name  to 
the  notes  in  question  or  not,  and  in  this  particular  the 
dealings  and  business  transactions  between  the  de- 
fendant Campbell  and  the  firm  of  Fish  & 
Keck  company,  so  far  as  such  transactions 
or  dealings  show  payments  on,  or  in  any 
way  affect,  the  notes  in  question,  constitute  a  very 
material  part  of  this  case.  The  record  shows  that  the 
deposition  of  the  witness  Brooks  was  regularly  taken. 
This  exhibit  was  properly  identified,  and  by  the  testi- 
mony of  said  witness  was  proven  to  be  a  true  and  correct 
copy  of  the  books  of  Fish  &  Keck  company,  showing  the 
condition  of  the  account  of  the  defendant  Campbell  with 
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that  firm  during  the  period  when  the  payments  are  said 
to  have  been  made  on  these  notes  through  said  Fish  & 
Keck  company.  It  is  further  shown  by  the  evidence 
that  the  books  of  the  firm  of  Fish  &  Keck  company  were 
outside  and  beyond  the  jurisdiction  of  this  court,  »o  they 
could  not  have  been  reached  by  process,  being  in  the 
state  of  Missouri.  As  we  understand  it,  it  has  always 
been  the  rule  in  taking  depositions,  where  the  question 
of  the  accuracy  of  an  account  is  called  in  question,  to 
attach  to  said  depositions  certified  copies  of  said  books, 
when,  from  their  cumbersome  character,  or  their  re- 
moteness from  the  court,  or  for  any  reason,  it  would  be 
impracticable  to  have  the  originals  produced;  and  we  see 
nothing  wrong  in  this  practice.  This  copy  was  regularly 
attached,  marked  as  an  exhibit,  and  became  a  part  of 
the  deposition  in  question.  Now,  the  only  objection 
that  could  have  been  raised  to  this  exhibit  was  that  it 
was  not  the  original  book  of  account,  but  the  evidence 
shows  that  the  original  books  of  account  were  beyond 
the  jurisdiction  of  this  court,  and  could  not  have  been 
brought  in  upon  any  order  of  this  court,  and  said  copy 
was  the  best  evidence  obtainable.  Now,  the  objection 
that  plaintiff's  counsel  has  had  no  opportunity  to  ex- 
amine the  original  books  could  easily  have  been  obviated 
if  this  objection  had  been  made  at  the  time  of  the  taking 
of  this  deposition,  as  the  proof  shows  that  the  original 
books  were  present  at  thai  time,  and  could  have  been 
examined,  if  the  request  had  been  then  made.  We  can- 
not say  what  the  effect  would  have  been  if  this  exhibit 
had  been  admitted,  or  what  the  verdict  of  the  jury  would 
have  been,  but  we  do  think  it  should  have  gone  to  the 
jury,  and  been  considered  by  them  for  what  it  was  worth, 
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as  it  contained  matters  of  vital  importance  in  deciding 
the  issues  in  this  case,  and  we  think  it  was  error  to  rule 
it  out. 

For  the  errors  above  named,  this  case  will  be  reversed,, 
and  remanded  for  a  new  trial  in  the  district  court. 

All  of  the  Justices  concurring. 


George  H.  Johnson  v.  J.  J.  Douglass  Company. 

(Filed  Aug.  24,  1899.) 

I*ARTi9KB,8nir— Pleading— Waiver.  An  allegation  of  the  existence  of  a. 
partnership,  made  in  the  pleadings  in  the  case,  is  admitted,  unless 
the  same  is  denied  under  oath  by  the  opposite  party,  his  agent  or 
attorney.  But  If  the  parties  go  to  trial  in  the  justice's  court  without 
raising  the  point,  and  an  appeal  Is  taken  to  the  district  court,  and 
they  proceed  to  trial,  and,  without  objection,  evidence  is  Introduced 
by  the  plaintiffs  tending  to  prove  the  partnership,  and  contrary 
evidence  by  the  defendant,  and  the  case  is  tried  as  though  the 
partnership  was  in  issue,  the  court  will  treat  the  point  as  waived. 
(Syllabus  by  the  Court.) 

Error   from    the   District    Court   of   Kingfisher    County; 
before  John  L.  McAtee,  District  Judge. 

John  T,  Bradley^  for  plaintiff  in  error. 
TT.  W.  NoffsingeVy  for  defendant  in  error. 

STATEMENT  OP  THE  CASE. 

This  was  an  action  commenced  by  J.  J.  Douglass  com- 
pany against  Harding  &  Johnson,  as  partners,  to  recover 
on  an  account  for  liquors  sold  to  them.  The  case  was 
begun  in  the  justice's  court.    Judgment  rendered  for  the 
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plaintiff,  and  an  appeal  taken  to  the  district  court.  The 
only  pleading  filed  was  the  bill  of  particulars  filed  by 
the  plaintiff.  After  the  plaintiff  introduced  its  evidence 
as  to  the  existence  of  the  partnenship  and  the  sale  of 
the  goods  in  question,  and  the  defendant  introduced  his 
evidence  denying  the  existence  of  the  partnership,  the 
plaintiff  moved  for  a  judgment  on  the  pleadings  because 
no  verified  denial  of  the  allegation  of  partnersihip  con- 
tained in  the  bill  of  particulars  had  been  filed,  and  asked 
the  court  to  direct  a  verdict  for  the  plaintiff,  as  only  a 
question  of  law  was  involved,  which  motion  was  sustained 
by  the  court,  and  the  jury  directed  to  find  a  verdict  in 
favor  of  the  plaintiff.  The  court  instructed  the  jury  to 
find  and  return  a  verdict,  without  leaving  their  seats,  in 
favOT  of  the  J.  J.  Douglass  company,  and  against  the 
defendant  Joihnson;  the  defendant  Harding  not  having 
appealed  from  the  decision  of  the  justice's  court.  The 
court  directed  the  judgment  for  the  sum  of  |83.37,  to 
which  sustaining  of  the  plaintiff's  motion  and  instructing 
the  jury  to  find  judgment  few  the  plaintiff,  the  defendant 
then  and  there  excepted,  now  excepts,  and  brings  this 
case  here  for  review.    Reversed. 

Opinion  of  the  court  by 

Irwin,  J.:  The  only  error  assigned  and  relied  upoji  by 
the  plaintiff  in  error  for  a  reversal  of  the  judgment  is  that 
the  court  below  erred  in  taking  the  matter  from  the  jury, 
and  sustaining  the  motion  of  the  plaintiff  in  the  court 
below  for  a  judgment  on  the  pleadings.  The  Statutes 
of  Oklahoma  (section  4726,  Statutes  1893,)  provide: 

"  In  an  action,  allegations  of  the  execution  of  a  written 
in«^ument  and  the  endorsements  thereon,  of  the  exist- 
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ence  of  a  corporation  or  partnership,  or  any  appaintment 
or  authority,  or  the  correctness  of  an  account  duly  veri- 
fied by  the  affidavit  or  affirmation  of  the  party,  his  agent 
or  attorney,  shall  be  taken  as  true,  unless  the  denial  of 
the  same  is  verified  by  affidavit  of  the  opposing  party, 
his  agent  or  attorney." 

This  statute  was  adopted  from  the  Kansas  Code,  and 
by  its  adoption  was  accepted  subject  to  any  and  all  con- 
structions which  had  been  put  upon  it  by  the  supreme 
court  of  that  state  prior  to  its  adoption  by  the  Territory. 
The  supreme  court  of  that  state,  in  the  caae  of  Cie»ielski 
V.  Nowacki,  reported  in  18  Pac.  233,  held  that:  **In  an 
action  commenced  before  a  justice  of  the  peace,  in  which 
an  answer  is  filed  setting  up  a  partnership  between  the 
parties,  and  judgment  is  asked  thereon,  and  where  no 
reply  or  other  denial  under  oath  is  filed,  and  the  action  is 
tried  without  objection,  and  as  if  said  partnership  was 
in  issue,  the  want  of  said  verified  reply  was  waived/' 

But  it  is  here  urged  that  as  the  partnership  set  up 
in  the  bill  of  particulars,  and  in  the  Kansas  case  it  was 
in  the  answer,  the  rule  should  be  different.  But  we 
are  unable  to  distinguish  the  difference.  In  either  case 
the  requirement  was  the  same,  to- wit,  a  denial  under  oath, 
and  in  either  case  it  was  a  right  which  the  party  could 
waive;  and  we  take  it  that  this  construction  of  tne 
statute  having  been  made  prior  to  the  time  of  the  adop- 
tion by  the  legislature  of  this  Territory  of  the  statute  in 
question,  and  being  the  recognized  construction  of  that 
statute  by  the  supreme  court  of  Kansas  at  the  time  of  its 
adoption,  it  is  binding  upon  the  court,  as  we  think  the 
facts  in  the  case  at  bar  and  the  case  cited  In  the  Pacific 
Reporter  are,  in  principle,  identical. 
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In  this  case,  the  bill  of  particulare  was  filed  in  the 
jastiee's  court,  containing  the  allegation  of  partnership. 
No  verified  denial  was  filed,  and  the  case  proceeded  in 
the  justice's  court  to  a  final  judgment,  and  an  appeal  was 
perfected  to  the  district  court.  No  other  or  different  bill 
of  particulars  was  filed,  and  no  verified  denial  was  placed 
on  file  by  the  defendant,  his  agent  or  attorney.  The  plain- 
tiff introduced  evidence  tending  not  only  to  prove  the 
purchase  and  delivery  of  the  goods  in  question,  and  to 
smbstantiate  and  sustain  this  account,  but  al^o 
introduced  proof  tending  to  prove  the  existence  of  the 
partnership  between  the  defendants,  Harding  and  John- 
son. By  introducing  evidence  to  prove  facts  and  circum- 
stances from  which  a  partnership  between  the  defendants 
might  be  legally  implied,  it  is  clearly  shown  that  it  was 
not  the  intention  of  the  plaintiff  to  rely  upon  the  fact 
that  defendant  had  not  legally  d>enied  the  allegation  ot 
partnership  contained  in  the  bill  of  particulars.  If  the 
plaintiff  had  not  intended  to  waive  its  right  to  demand  a 
verdict  on  the  pleadings  because  the  defendant  had  not 
filed  his  verified  denial,  it  could  have  made  the  motion 
before  introducing  any  evidence;  but,  on  the  contrary, 
the  plaintiff  in  the  court  below  did  not  take  this  course, 
but  elected  to  introduce  evidence  to  the  jury  to  prove  this 
fact,  and  when  the  plaintiff  rested  the  defendant  went  on 
without  objection  to  introduce  evidence  tending  to  deny 
the  existence  of  the  partnership  alleged  in  the  bill  of  par- 
ticulars. 

Thus  the  issue  was  squarely  joined  between  the  parties, 
and  evidence  introduced  by  both  -eddes,  and  the  case  tried 
as  though  the  question  of  partnership  was  in  issue,  thus 
bringing  the  case  squarely  within  the  lines  of  the  Kan- 
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eas  case;  and  we  think,  under  the  authority  in  that  caae, 
there  is  no  doubt  that  thi«  point,  upon  which  the  plaintiff 
might  at  one  time  have  relied,  was  waived  in  the  court 
below.  This  being  true,  the  next  question  is,  was  the 
court  below  warranted  in  instructing  the  jury  to  find  a 
verdict  for  the  plaintiff? 

In  the  case  of  Keokuk  Falls  Imp.  Co.  v.  Kingsland  Po^g- 
las  Mfg.  Co.,  5  Okla,  32,  47  Pac.  484,  this  court  has  clearly 
indicated  in  what  cases  the  court  might  properly  direct 
a  verdict;  that  is,  where  only  questions  of  law  are  to  be 
determined,  and  in  oases>  where  suit  is  on  promissory 
note,  where  the  ownership  is  undenied.  Now,  this  case 
is  certainly  not  of  the  latter  class,  and  the  question  is, 
is  it  of  the  former,  to- wit,  a  case  where  only  a  pure, 
simple  question  of  law  is  involved?  Because  if  it  is  a 
mixed  que^ition  of  law  and  fact,  the  jury  not  having  been 
waived,  the  defendant  is  entitled  to  the  verdict  of  a 
jury.  Were  the  pleadings  in  this  case  in  that  condi- 
tion that  only  a  legal  question,  pure  and  simple,  was  to 
be  determined?  If  so,  then  the  trial  court  was  justified 
in  directing  the  verdict;   otherwise,  not. 

The  question  of  what  constitutes  a  partnership  is 
largely  a  question  of  law,  but  the  decision  of  this  legal 
proposition  involves  the  decision  of  questions  which  are 
purely  questions  of  fact.  Parsons,  in  his  work  on  Con- 
tracts (volume  1  [8th  Ed.]  p.  148,)  says:  "A  partnership 
exists  when  two  or  more  persons  combine  their  property, 
labor,  and  skill,  or  one  or  more  of  them,  in  the  transaction 
of  businesei"  The  same  author  says:  "  It  is  often  said 
that  whether  persons  who  engage  in  joint  transactions 
are  partners  or  not  depends  upon  their  intentions^  but 
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it  must  be  remembered  that  by  thi&  is  meant  their  inten- 
tions as  legally  expressed  and  ascertained."  The  ques- 
tion of  whether  or  not  a  partnership  exists  is  not  always 
dependent  upon  the  personal  arrangement  or  understand- 
ing of  the  parties.  Where  men  so  act  as  to  induce  an 
honest  belief  in  the  public  mind  that  they  are  partners, 
and  when  they  deliberately  hold  themselves  out  to  the 
world  as  paiiiners,  and  obtain  credit  thereby,  the  law  will 
often  imply  that  they  are  partners,  and  hold  them 
accountable  as  emch.  Now,  in  tach  particular  case, 
where  it  is  sought  to  establish  an  implied  partneiship 
it  must  depend  largely  on  its  own  facts  and  surroundings 
to  determine  the  question;  and  when  this  is  the  case  the 
court  can  very  properly  regulate  the  question  by  instruc- 
tion. He  can  properly  inisrtruct  the  jury  that,  if  they 
b(-lieve  or  find  from  the  evidence  that  certain  facts  and 
circumstances  exist,  then,  as  a  matter  of  law,  a  legal 
partnership  is  established.  But  we  do  not  think  the 
eourt  should  have  the  right  to  usurp  the  province  of  a 
jury,  and  take  from  them  the  decision  of  a  question  of 
fact  on  which  the  case  rests,  especially  where  there  is  a 
clear  and  well-defined  conflict  of  evidence.  To*  permit 
courts  to  do  this  would  be  to  abrogate  the  trial  by  jury, 
and  to  deprive  litigants  of  their  constitutional  rights. 

In  the  case  of  City  of  Atchison  v.  Jansen,  21  Kan.  574, 
the  court  says:  "If  it  is  wrong  for  the  trial  judge  to 
throw  the  weight  of  his  individual  opinion  into  the  bal- 
ance to  influence  the  decision  of  the  jury  upon  a  doubt- 
ful question  of  fact  (and  that  it  sometimes,  if  not  always, 
is  wrong  so  to  do,  will  not  be  questioned,)  a  fortiori,  it  is 
mudi  more  of  an  injustice  to  so  throw  the  opinion  of 
this  court,  and  especially  when  the  opinion  is  so  stated 
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as  naturally  to  mislead  them  as  to  the  scope  and  extent 
of  that  opinion."     *     * 

In  the  case  of  Railway  Co.  v.  Pointer,  14  Kan.  67,  that 
able  and  excellent  jurist,  Judge  Brewer,  speaking  for  the 
court,  says;  "Twelve  men  of  the  average  of  the  com- 
munity, comprising  men  oif  education  and  men  of  little 
education,  men  of  learning  and  men  whose  learning  con- 
sists only  of  what  they  have  themselves  seen  and  heard — 
the  merchant,  the  mechanic,  the  farmer,  the  laborer — 
these  sit  together,  consult,apply  their  separate  experience 
of  the  affairs  of  life  to  the  facts  proven,  and  draw  a 
unanimous  conclusion.  This  average  judgment  thus 
given,  it  is  the  great  effort  of  the  law  to  obtain.  It  is 
assumed  that  twelve  men  know  more  of  the  common 
affairs  of  life  than  does  one  man, — that  they  can  draw 
safer  and  wiser  conclusions  from  admitted  facts  thus 
occurring  than  can  a  single  judge." 

In  Maduska  v.  ThomaSy  6  Kan.  153,  the  court  says:  "  In 
an  action  in  which  the  parties  are  entitled  to  a  trial  by 
jury,  and  where  the  parties  have  not  waived  a  jury  trial, 
it  is  ert^or  for  the  court  to  render  a  judgment  upon  the 
issues  therein,  except  upon  the  verdict  of  a  jury." 

In  the  case  at  bar  the  plaintiff  baeed  his  right  to  a  re- 
covery on  the  fact  of  .the  partnership  between  the  defend- 
ant Johnson  and  one  Edward  G.  Harddng.  No  liability 
on  the  part  of  the  defendant  Johnson  is  claimed,  except 
upon  the  sole  and  only  ground  that  he  was  liable,  if  at 
all,  as  such  partner.  Then  this  quee^tion  of  partnerj^hip 
was  a  material  and  necessary  element  of  the  plaintiff's 
case,  necessary  for  him  to  prove,  and  the  reading  of  the 
evidence    will    show    that    there    was    a    sharp    and 
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well-defined  conflict  of  testimony  upon  this  pointy  and, 
as  this  question  may  be  again  passed  upon  by  a  traveree 
jury,  this  court  will  refrain  from  expressing  any  opinion 
as  to  where  th-e  burden  of  proof  on  this  point  was  in  the 
trial  below;  but  we  certainly  think  this^questioe  should 
have  been  passed  upon  by  the  jury,  aided  and  enlightened 
by  the  instructions  of  the  court  as  to  the  law,  and  that 
the  court,  in  taJdng  this  matter  from*  the  jury  a^d 
arbitrarily  directing  the  verdict,  under  the  circumstances 
in  this  case,  was  in  en*or,  for  which  error  the  case  will  be 
reversed,  and  the  cause  remand'ed  for  a  new  trial  to  the 
court  below. 

McAtee,  J.,  having  presided  in  the  court  below,  not 
sitting;  all  of  the  other  Justices  concurring. 


EuLLER  &  Fuller  Company  v.  George  i\  Johnson. 

(Filed  Augr.  24,  1899.) 

1.  AcTiouB -^  Limitations  of  —  Revivor.  A  statute  of  Itmitations  which 
repeals  a  former  statute  on  the  same  subject  does  not  rev!ve  an 
action  which  has  been  barred  by  the  former  statute,  If  it  Is  apparent 
from  a  reading  of  the  latter  statute  that  such  was  not  the  legisla- 
tive intent. 

2.  Courts— t7n<fc<f  Btatet  Court,  Indian  Territory.  The  United  State:} 
court  of  the  Indian  Territory  Is  not  a  "  United  States  court,"  within 
the  meaning  of  that  term  as  used  in  section  2,  p.  930,  of  the  Statutes 
of  Oklahoma  of  1890. 

(Syllabus  by  the  Court.) 

Error  from  the  District  Court  of  Clereland  County;  before 
James  R.  Beaton,  District  Judge. 


Digitized  by 


Google 


602  SUPREME  COURT  OF  OKLAHOMA. 

Fuller  Sc  Fuller  Co.  v.  Johnson. 

C.  L,  BoUfordy  C.  W .  Breicer  and  Harrison  O.  Shepherd^ 
tor  plaintiffs  in  error. 

Amos  Qreen  A  Son,  for  defendant  in  error. 

STATEMENT  OF  THE  CASE. 

Thi»  is  an  action  begun  in  the  district  eouii:  of  Cleve- 
land county  April  8, 1896,  by  the  Fuller  &  Fuller  company 
againsft  the  defendant,  George  P.  Johnson,  upon  a  judg- 
ment rendered  in  favor  of  the  plaintiff  and  againat  the 
defendant  in  the  United  States  court  in  and  for  the  Indian 
Territory.  Said  judgment  was  rendered  on  June  2, 1890, 
upon  which  judgment  plaintiff  prayed  judgment  of  the 
district  court  of  Cleveland  county,  Oklahoma,  for  the  sum 
of  1834.85,  with  6  per  cent,  interest  thereon  from  its  date 
to  the  time  of  the  commencement  of  this  suit,  and  costs. 
On  May  6,  1896,  defendant  filed  an  answer  as  follows 
(omitting  the  title  of  the  court  and  cauise) : 

"Comes  now  the  defendiant,  George  P.  Johnson,  and, 
for  answer  to  the  petition  filed  in  the  above-entitJed 
caus^,  says  that  the  defendant  has  been  a  resident  of  the 
Territory  of  Oklahoma  and  county  of  Cleveland  ever  si  ice 
the  afternoon  of  April  22,  1889;  that  the  judgment  sued 
on  in  this  case  was  obtained  on  the  2d  day  of  June,  1890, 
in  the  United  States  court  for  the  Indian  Territory,  sit- 
ting at  Muscogee ;  that  at  the  time  of  the  rendition  of  the 
afor>esaid  judgment  the  statutory  time  within  which 
judgment  could  be  sued  on  was  two  years  under  the 
Statutes  of  the  Territory  of  Oklahoma;  that  said  cause  of 
action  set  out  in  plaintiff's  petition  was  barred  long  prior 
to  the  adoption  of  the  Statutes  of  1893.  Wherefore  the 
defendant  askis  that  said  suit  be  dismissed,  and  that  he 
have  judgment  for  costs. 

"Amos  Green  &  Son, 
"Attorneys  for  Defendant." 
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Aft-erwards  aaid  plaintiff  duly  filed  ite  demurrer  to 
said  answer  on  the  ground  that  the  same  does  not  state 
facts  sufficient  to  constitute  a  valid  defense  to  the  peti- 
tion and  cause  of  action  of  said  plaintiff.  Afterwards, 
at  the  October  term,  1897,  said  demurrer  to  the  answer 
■of  said  defendants  was  duly  argued,  and  was  by  the  court 
oveiTuled,  to  which  ruling  said  plaintiff  duly  excepted, 
and  plaintiff  elected  not  to  plead'  further  in  said  cause; 
and  the  court  on  the  12th  day  of  November,  1897,  duly 
rendered  judgment  against  said  plaintiff,  Ih  it  it  take  noth 
ing  by  said  action,  and  for  costs  of  suit,  to  which  decisdou 
and  judgment  of  the  court  the  said  plaintiff  duly  excepted, 
and  said  plaintiff  brings  the  case  here  for  review. 
Affirmed. 

Opinion  of  the  court  by 

Irwin,  J.:  The  first  error  assigned  by  the  plaintiff  in 
•error,  upon  which  a  reversal  of  the  case  is  asked,  is  that 
the  statute  of  limitations  invoked  by  the  defendant  in 
his  answer  does  not  apply  to  this  case,  for  the  reason  that 
the  statute  of  1890  was  superseded  and  repealed  by  the 
statute  of  1893,  which  took  effect  on  August  14, 1893,  and 
this  statute  provided  a  new  and  different  limitation, 
to-wit,  two  yeairs  on  all  demands  not  specified,  and  no 
mention  is  made  specially  of  foreign  judgments.  Plain- 
tiff in  error  inisists  that  all  demands  existing  at  and  prior 
to  the  going  into  effect  of  the  statute  of  1893  would  run 
under  that  statute,  as  if  no  statute  of  limitations  against 
<lemand8  in  this  Territory  had  ever  existed  prior  to  that 
time,  and  even  if  more  than  two  years  had  elapsed  from 
the  time  the  1890  statute  went  into  force  and  the  time  it 
was  repealed,  and  that  this  judgment  was  fully  barred  by 
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the  terms  of  the  statute  of  1890;  that  such  statute  could 
not  be  invoked  as  a  defence  in  this  case,  as  a  debtor  can- 
not invoke  the  running  of  a  repealed  etatute  of  limitations 
as  a  defense  to  an  action,  bb  he  hais  no  vested  right  in 
such  defense, — and  cites  authorities  to  sustain  this  posi- 
tion, among  which  is  the  case  of  Campbell  v.  Holt,  115 
U.  S.  620-634,  (5  Sup.  Ct.  209. 

As  to  whether  a  debt  barred  by  a  former  statute  is 
revived  by  the  repeal  of  that  statute,  where  the  repealing 
statute  is  silent  on  the  question,  is  a  matter  upon  which 
the  authorities  are  not  entirely  in  harmony,  but  we  think 
that  no  authority  can  be  found — at  lea^t,  we  have  be«i 
unable  to  find  any — which  goeis  to  the  extent  of  saying 
that  such  would  be  the  case  where  the  repealing  act  con- 
tained language  which,  fairly  construed,  indicated  a  dif- 
ferent intention  on  the  part  of  the  legislature;  and  we 
think  the  language  of  the  statute  of  limitations  of  1893, 
(section  14,  art.  3,  p.  764,  Statutes  1893,)  "  Every  right  of 
action  which  shall  have  been  barred  by  any  statute  here- 
tofore in  force  shall  not  be  deemed  to  be  revved  by  the 
provisions  of  this  act,"  clearly  settled  this  point,  and 
eliminates  it  from  further  consideration. 

The  only  remaining  as^gnment  of  error  insisted  ui)on 
by  the  plaintiff  in  error  is  that  the  judgment  sued  upon 
in  this  case  is  a  judgment  in  the  United  States  court,  and 
consequently  is  excepted  from  the  operation  of  the  ertatute 
of  limitation  of  1890.  The  first  question  to  be  determined 
is,  is  the  United  States  court  of  the  Indian  Territory  such 
a  United  States  court  as  is  meant  in  the  provisions  of  the 
act  in  question?  We  think  it  fair  to  presume  that  the 
legislature  of  Oklahoma  in  the  act  of  1890,  used  the^ 
term  "  United  States  court "  in  the  same  sense  that  the 
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^aid  term  is  used  in  the  constitution  of  the  United  States. 
At  leaat,  we  see  no  reason  for  presuming  that  they 
intended  to  give  it  any  other  or  different  meaning.  This 
being  true,  the  flnst  thing  to  determine  ia,  how  was  the 
term  understood  and  intended,  and  wbat  is  it»  true 
meaning,  as  used  in  the  constitution?  In  determining 
this  question,  it  is  neceissary  to  refer  to  how  the  matter 
hsLR  been  treated  by  the  courts  when  passing  upon  ques- 
tions before  them  involving  this  term. 

In  the  case  of  Reynolds  v.  United  States,  98  U.  S.  154,  the 
court  eays:  "  By  section  1910  of  the  Revised  Statutes, 
the  district  courtisi  of  the  territories  have  the  same  juris- 
diction in  all  cases  arising  under  the  constitution  and  laws 
of  the  United  States,  as  is  vested  in  the  circuit  and  district 
courts  of  the  United  Statesi,  but  this  does  not  maJce  them 
circuit  and  district  courts  of  the  United  States.  We  have 
often  so  decided.'^  Then  follow  these  citations:  Insurance 
Co.v.  S56  Bales  of  Cottony  1  Pet.  511;  Bennerv.  Porter ,  9 
How.  235;  Clinton  v.  Englebrecht,  13  Wall.  434.  The  court, 
continuing,  says:  "They  are  court®  of  the  territories, 
invested  for  some  purpose  with  the  powers  of  the  courts 
of  the  United  States." 

In  the  case  of  Clinton  v.  Englebrecht,  13  Wall.  434,  the 
court,  speaking  by  Chief  Justice  Chase,  said:  "The  judges 
of  the  supreme  court  of  the  territory  are  appointed  by  the 
president  under  the  act  of  congress,  but  this  does  not 
make  the  courts  they  are  authorized  to  hold  courts  of  the 
United  States." 

In  the  case  of  Benner  v.  Porter,  9  How.  235,  the  court 
eays:  "  There  is  no  supreme  court  of  the  United  States^ 
nor  is  there  any  district  court  of  the  United  States,  in 
the  sense  of  the  constitution,  in  the  territory  of  Utah. 
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The  judge©  are  not  appointed  for  the  same  term,  nor  is 
the  jurisdiction  which  they  exercise  a  part  of  the  judicial 
power  conferred  by  the  constitution  or  the  general  govern- 
ment. The  courts  are  the  legislative  courts  of  the  terri- 
tory, created  by  virtue  of  the  clause  which  authorizes  con- 
gress to  moke  all  needful  rules  and  regulations  respecting 
the  territories  belonging  to  the  United  States." 

In  Hombuckle  v.  Toombs,  18  Wall.  648,  Justice  Bradley 
uses  this  language:  "The  acts  of  congress  respecting 
proceedings  in  the  United  States  courts  are  concerned 
with  and  confined  to  thoee  courts  considered  a»  part  of 
the  federal  system,  and  as  invested  with  the  judicial 
power  of  the  United  States,  expressly  conferred  by  the 
constitution,  and  to  be  exercised  in  correlation  with  the 
presence  and  jurisdiction  of  the  several  state  courts  and 
governments.  They  are  not  intended  8:9  exertions  of  the 
plenary  municipal  authority  which  congress  has  over  the 
District  of  Columbia  and  the  territories  of  the  United 
States.  As  before  said,  they  have  special  application  to 
the  courts  of  the  United  States,  which  are  courts  of  a 
peculiar  character  and  jurisdiction." 

In  the  case  of  Oood  v.  Martin,  95  U.  S.  90,  Justice 
Clifford  «ays:  "Territorial  courts  are  not  courts  of  tiie 
United  States,  within  the  mf*aning  of  the  constitution, 
aa  appears  from  all  the  authorities.^' 

Hence,  we  take  it  that  the  suj)reme  court  of  the  United 
States  have  not  comstrued  the  language  of  the  constitu- 
tion defining  **  United  States  courts"  to  include  territorial 
courts,  and  we  cannot  presume  that  the  legislature  of 
Oklahoma  intended  to  enlarge  the  definition  of  the  term. 
If  they  had  intended  to  include  in  the  term  **  United 
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States  courts"  the  territoiial  courts,  they  could  easily 
have  ueed  language  clearly  manifesting  this  intention. 
Not  haying  done  so,  we  think  it  fair  to  presume  that  they 
intended  to  leave  the  term  "  United  States  court,"  and 
the 'definition  thereof,  where  the  supreme  court  of  the 
United  States  had  placed  it  by  their  decision;  that  is, 
that  the  term  "  United  States  court "  only  embraces  such 
courts  as  are  a  part  of  the  federal  judiciary  of  the  United 
States  under  article  3  of  the  constitution,  within  whi -h, 
in  our  judgment,  the  so-called  "  United  States  court " 
of  the  Indian  Territory  does  not  fall.  We  take  it  that 
the  term  "  United  States  court,"  as  used  by  the  const  tu- 
tion  and  by  the  territorial  legislature  of  Oklahoma  in 
the  act  of  1890,  intended  only  such  courts  as  are  definitely 
and  permanently  established  by  congress  as  a  part  of 
the  judicial  system  of  the  Uaited  States.  Territorial 
courts,  although  created  by  United  States  authority, 
must,  in  the  very  nature  of  things,  be  somewhat  transi- 
tory in  their  nature,  being  designed  to  meet  the  necessi- 
ties of  a  territorial  form  of  government,  temporary  in 
thedr  character,  to  be  in  time  superseded  by  such  courts 
as  it  may  be  necessary  to  establish  when  the  said  terri- 
tory becomes  a  state;  hence  they  are  not  designed  as  a 
part  of  the  judiciary  of  the  United  States,  as  intended 
by  article  3  of  the  constitution,  as  consrtituting  the  fed- 
eral judiciary  system  and  courts  of  the  United  States; 
and  the  term,  when  used  in  statutes,  must  be  held  to  be 
limited  by  and  relate  only  to  those  courts  embraced  in 
that  system;  and  we  think  the  cases  cited  in  the  brief 
of  plaintiff  in  error,  when  carefully  examined  and  fairly 
construed,  do  not  conflict  with  this  interpretation,  but 
rather  tend  to  establish  and  affirm  it. 
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We  think  the  court  below  committed  no  error  in  over- 
ruling the  demurrer  to  the  answer  of  defendant  and 
rendering  judgment  againfit  the  plaintiff.  Henoe  we 
think  the  case  should  be  affirmed. 

All  of  the  Justices  concurring. 


Mary  C.  Hardwick  et  al.  v.  C.  T.  Atkinson. 

(Filed  Augr.  24.  1899.) 

1.  Chattel  MoRTOAaB— Second  lAen—RighU  of  Parties.  A  second  mon- 
gSLgee  who  accepts  a  second  chattel  mortgage  which  refers  in 
express  terms  to  the  flrat  chattel  mort^sre,  and  covers  the  same 
property,  accepts  the  same  with  full  knowledgre  of  the  rlgrhta  of 
the  first  mort^gree.  He  is  not  a  bona  fide  purohaser  or  incumbrancer 
without  notice,  and  cannot  be  heard  to  question  the  suflCiclency  of 
the  description  in  the  first  morteragre. 

2.  Promissort  UoTK—Plmdinff— Proof.  Where  plaintiff  founds  his  claim 
to  the  property  in  controversy  upon  a  certain  note  and  chattel  mort- 
gage, and  gives  a  copy  of  said  note  and  chattel  mortgage  in  bis 
original  pleadings,  and  makes  it  a  part  thereof,  and  the  defendant 
does  not  deny  the  execution  of  such  note  and  mortgage  by  affidavit, 
it  is  not  necessary  for  the  plaintiff  to  prove  the  execution  thereof 
or  the  amount  due. 

8.    New   Trial— If ofion—^rror.    Alleged    error   occurring   in    the   trial, 
not  raised  in  the  trial  court  or  set  forth  In  the  motion  for  a  new 
trial,  will  not  be  considered  for  the  first  time  in  this  court. 
(Syllabus  by  the  Court.) 

Error  from   the  District   Court   of  Kay   County;   before 
A.  O.  C.  Bierer,  District  Judge. 

Ed.  L.  Peckhamy  for  plaintiffs  in  error. 

J.  E.  Torrance,  for  defendant  in  error. 
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STATEMENT  OP  THE  CASE. 

Action  by  C.  T.  Atkinson  against  Mary  C.  Hardwick 
and  W.  P.  Hardwick.  This  case  was  originally  brought 
to  recover  possession  of  certain  horses,  hogs,  and  farm 
implements  upon  which  plaintiff  claimed  a  lien  and  a 
special  ownership  by  virtue  of  a  certain  note  and  chattel, 
mortgage  set  forth  in  his  petition,  to  which  petition  de- 
fendants filed  a  general  denial.  The  facts  are  that  on 
December  5,  1805,  one  Frank  Lessert  gave  his  no^te  to  the 
plaintiff,  O.  T.  Atkinson,  for  the  sum  of  |471.98,  and  at 
the  same  time  executed  a  chattel  mortgage  to  secure  the 
same.  Afterwards,  on  the  2d  day  of  January,  1897,  the 
said  Leesert  executed  and  delivered  to  Mary  C.  Hard- 
wick, one  of  the  defendants,  a  chattel  mortgage  for 
1248.50  to  secure  a  certain  judgment  which  the  said 
Mary  C.  Hardwick  held  against  him;  said  mortgage  being 
upon  the  same  property  as  the  one  to  Atkinson,  and  con- 
taining thi»  clause,  to  wit:  "And  without  incumbrance, 
except  a  mortgage  to  C.  T.  Atkinson."  Hardwick  after- 
wards took  possession  of  the  property  under  her  mort- 
gage, and  Atkinson  began  proceedings  in  replevin.  Case 
wa8  tried  by  the  court  without  a  jury,  and  judgment  ren- 
dered in  favor  of  the  plaintiff  for  the  sum  of  |244.22  and 
cofits.  On  the  hearing  on  motion  for  new  trial  judgment 
was  reduced  |20,  and  judgment  rendered  by  the  court 
on  the  balance  of  said  judgment  and  costs.  Defendants 
excepted,  and  bring  this  cas^  here  for  review.    Affirmed. 

Opinion  of  the  court  by 

Irwin,  J.:  Plaintiffs  in  error  urge  as  a  reason  for 
reversal  that  the  mortgage  of  defendant  in  error  is  bad, 
for  insufficiency  in  the  description  of  the  property.  The 
description  of  the  property  in  said  mortgage  In  as  fol* 
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lows:  "One  chestnut  sorrel  gelding;  one  bay  gelding; 
one  double  buggy  and  harness;  35  head  of  mares  and 
colts;  35  head  of  hogs;  two  cultivators;  two  stirring 
plow»;  one  mower  and  rake;  300  bushels  of  corn.  Said 
property  is  now  in  the  Kaw  reservation,  in  the  county  of 
Kay,  Oklahoma  Territory." 

Mr.  Jones,  in  his  work  on  Chattel  Mortgages  (2d  Ed.^ 
sec.  53,)  says:  "It  is  not  necessary  that  the  property 
should  be  so  described  as  to  be  capable  of  being  identified 
by  written  recitals."  And  in  section  54  of  the  same  work 
this  language  occurs:  "A  description  which  would  en- 
able third  persons,  aided  by  inquiries  which  the  inetrn- 
ment  itself  suggests,  to  identify  the  property,  is  sufifi- 
cient."  We  are  also  aware  that  the  courts  of  the  differ- 
ent states  and  territories  have  usually  put  a  very  liberal 
conMruction  on  the  description  in  chattel  mortgages^ 
The  rule  of  construction  is,  and  should  be,  different, 
where  it  is  between  the  holder  of  a  chattel  mortgage  and 
an  attaching  creditor,  or  a  bona  fide  purchaser  or  in- 
cumbrancer without  notice,  than  where  the  question  ia 
between  the  original  makers  of  the  instrument;  and  a 
description  which  might  be  insuflficient  in  the  former  ca^e 
would  be  held  good  in  the  latter.  And  while  the  descrip- 
tion contained  in  the  chattel  mortgage  in  question  is  not 
as  satisfactory  as  it  might  be  made,  and  its  sufificiency 
might  be  seriously  questioned  if  attacked  by  an  attaching 
creditor  or  an  innocent  pucchaser  or  incumbrancer,  we 
think,  as  between  the  original  parties  to  the  instrument,, 
equity  and  justice,  as  well  as  the  law,  would  require  that 
it  be  liberally  construed,  and  such  construction  placed 
upon  it  as  will  carry  out  the  manifest  intention  of  the 
parties;  and  in  such  case  we  think  the  description  ie  suffi- 
cient. 
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We  think  the  defendants  in  the  court  below  were  Id 
no  better  position  to  question  the  sufficienicy  of  the  de- 
scription in  the  mortgage  than  the  original  maker 
thereof.  When  the  defendant  Mary  O.  Hardwick  ac- 
cepted the  second  mortgage  on  the  same  identical  prop- 
4jrty  described  in  the  first  mortgage,  and  when  this  sec- 
ond mortage  contained  this  clause  ^'without  incum- 
brance, except  a  mortgage  to  C.  T.  Atkinson,"  she  ac- 
cepted it  with  full  knowledge  of  the  rights  of 
said  Atkinson,  and  with  full  knowledge  of 
the  description  contained  in  his  mortgage,, 
and  the  kind  and  character  of  the  property  in- 
cluded therein;  and  that  the  property  included  in 
the  second  mortgage  is  identical  with  that  in  the  first 
becomes  apparent  on  the  reading  of  the  second  mortgage^ 
When  it  says,  "without  incumbrance,  except  a  mortgage 
to  C.  T.  Atkinson,"  this  can  refer  only  to  the  property 
mentioned  in  the  second  mortgage,  and  none  other.  It 
says  in  express  terms  that  the  property  described  in  thi» 
mortgage  is  incumbered  by  a  mortgage  to  C.  T.  Atkinson^ 
and  when  defendant  in  the  court  below  accepted  a  mort- 
gage on  these  terms  ail  her  rights  and  interest  in  the 
property  were  second  and  subject  to  the  mortgage  rights 
of  O.  T.  Atkinson,  the  plaintiff  in  the  court  below,  and  she 
cannot  now  be  heard  to  question  the  sufficiency  of  the 
description  in  his  mortgage.  To  allow  her  to  do  so  would 
be  in  violation  of  her  implied  agreement  with  the  mort- 
gagor when  she  accepted  the  second  mortgage. 

On  the  question  of  whether  the  property  described  in 
the  second  mortgage  was  the  identical  property  described 
in  the  first,  there  was  a  confiict  of  evidence.  It  was  a 
question  of  fact,  which  was  settled  in  the  affirmative  by 
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the  trial  court;  and  it  has  always  been  the  policy  of  this 
court,  where  a  question  of  fact  is  settled  by  the  trial 
court,  and  the  evidence  reasonably  sustains  the  finding, 
that  this  court  will  not  disturb  it 

The  second  objection  raised  by  the  plaintififs  in  error, 
to  wit,  that  the  plaintiff  in  the  court  below  did  not  proye 
that  the  note  for  which  the  mortgage  was  given  was  un- 
paid, we  think  is  not  tenable. 

In  the  case  of  Mills  v.  Lumber  Co.,  26  Kan.  575,  the 
court  says:  "In  an  action  of  replevin  before  a  justice  of 
the  peace,  where  the  plaintiff  founds  his  action  and  entire 
claim  to  the  property  in  controversy  upon  a  chattel  mort- 
gage, and  gives  a  copy  of  his  chattel  mortgage  in  his 
original  pleadings,  and  makes  it  a  part  thereof,  and  the 
defendant  does  not  deny  the  execution  of  such  chattel 
mortgage  by  an  affidavit,  held,  that  it  is  not  necessary  for 
the  plaintiff  to  prove  the  execution  or  existence  of  such 
chattel  mortgage,  nor  is  it  necessary  to  prove  the  amount 
that  appears  to  be  due  thereon." 

The  defendants  below  filed  a  general  denial,  not  veri- 
fied by  affidavit;  thus  rendering  the  proof  of  the  execu- 
tion of  the  chattel  mortgage  and  the  amount  due  thereon 
unnecessary,  as  we  find  on  examination  of  section  84  of 
the  justice's  act  of  the  state  of  Kansas,  which  is  referred 
to  in  the  foregoing  decision,  that  it  is  identical  with  sec- 
tion 108  of  the  Code  of  Civil  Procedure  of  the  Territory  of 
Oklahoma.  We  think  the  principle  is  universally  recog- 
nized that  a  promissory  note  and  a  chattel  mortgage 
imply  a  consideration.  That  consideration  exists  uatil 
it  is  shown  by  the  defendant  that  it  was  liquidated;  that 
the  possession  of  an  uncanceled  promissory  note  is  pre- 
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sumptiTe  eyidence,  at  least,  that  it  is  unpaid;  and  where 
Bait  is  commenced  on  such  an  instrument,  and  the  same 
is  properly  set  out  in  the  pleadings,  and  is  not  denied  in 
the  manner  provided  by  law,  the  proof  of  the  execution 
of  the  same,  or  the  amount  due  thereon,  is  unnecessary. 
We  have  carefully  examined  the  pleadings  and  records 
of  this  case  as  shown  in  the  case-made,  and  are  unable  to 
discover  that  this  latter  defence  was  set  up  or  insisted  on 
at  any  stage  of  the  proceedings  of  the  trial  in  the  court 
below,  or  was  made  one  of  the  grounds  for  setting  aside 
the  judgment  in  the  court  below.  Such  being  the  case, 
under  the  well  recognized  rule  of  this  court  we  could  not 
for  the  first  time  consider  it  in  this  court.  As  we  find  no 
error  in  the  holdings  of  the  court  below,  the  same  will  be 
affirmed. 

All  of  the  Justices  concurring. 
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D.    F.    Huddleston   v.    Board    op    Commissioners    or 
Noble  County. 

(FUed  AVLg.  24,  1899.) 

1.  CouNTiBS— Poirer  to  Allow  ClaitM— Limitation  of.  Under  the  prov'sions 
of  sec.  1,  ch.  16,  Sess.  Laws  1895,  the  board  of  county  oommissionera 
have  no  power  to  allow  a  claim,  and  issue-  a  warrant  therefor, 
after  80  per  cent,  of  the  tax  levy  for  county  expenses  durln^r  the 
current  year  has  been  exhausted:  and  hence,  where  the  plain tifTs 
claim  for  juror's  services  was  filed  and  presented  to  the  board  of 
county  commissioners  for  allowance  after  80  per  cent,  of  the  tax 
levied  for  such  purposes  had  been  exhausted,  a  mandamus  will  not 
lie  to  compel  the  board  of  county  commissioners  to  allow  plaintiff's 
claim,  and  issue  a  warrant  therefor. 

2.  Mandamus— WifZ  Not  Issue,  When.  A  writ  of  mandamus  will  not 
issue  unless  the  right  to  maintain  such  an  action  is  clear. 

S.  J VTLOn  —  Action  Affainst  County  for  Service  —  Defense.  In  an  action 
against  a  county  for  services  rendered  as  a  juror,  it  is  no  defense  to 
such  an  action  that  at  the  time  the  claim  was  filed  and  presented 
to  the  board  of  county  commissioners  the  court  fund  upon  which 
said  claim  was  to  be  allowed,  and  a  warrant  issued  therefor,  had 
been  exhausted  where  the  evidence  shows-  that  at  the  time  the 
services  were  performed  there  was  sufficient  money  in  the  fund, 
not  otherwise  appropriated,  to  pay  plaintiff's  claim. 

4.  CoJSVTiKB— Claims  Against  Valid,  When.  The  liability  of  the  county 
arises  at  the  time  the  services  are  rendered,  and  not  at  the  date 
of  the  filing  of  the  claim  for  allowance  with  the  board  of  county 
commissioners.  The  obligation  being  valid  cut  the  time  the  services 
were  performed,  the  plaintiff  is  entitled  to  recover  a  judgment 
against  the  defendant,  nothwithstandlng  the  fact  that  the  court 
fund  had  been  exhausted  at  the  time  of  the  filing  and  disallowance 
of  his  claim.  (Johnson  v.  Commisicners,  7  Okla.  $86,  followed.) 
(Syllabus  byHhe  Court.) 

Error  from  the  District  Court  of  Nohle  County;    before 
A.  G.  C.  Bierer,  District  Judge. 
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8.  H.  Harris,  for  plaintiff  in  error, 
TF.  M,  BowUSy  for  defendant  in  error. 

Action  bj  D.  F.  Hnddleston  againet  tihe  board  of 
commismoners  of  Noble  county.  Judgment  for  defend- 
ant, and  plaintiff  brings  error.    Reversed. 

Opinion  of  the  court  by 

Hainer,  J.:  This  was  an  action  brought  in  the  pro- 
bate court  of  Noble  county,  on  the  29th  day  of  March, 
1897,  by  the  plaintiff  in  error,  D.  F.  Hnddleston,  against 
the  board  of  county  commissioners,  defendant  in  eiTor, 
to  recover  the  sum  of  |26.15  for  services  rendered  as  a 
petit  juror  during  the  November  term,  1895,  of  the  di«h 
trict  court  of  said  county.  The  county  pleaded  as  a 
-defense  to  said  action  that  at  the  time  the  plaintiff's 
elaim  was  filed  and  presented  to  the  board  of  county 
commissioners  it  was  rejected  and  refused  for  the  reason 
that  the  court  fund  for  the  year  1895  had  been  ex- 
hau6*ted,  and  that  there  were  no  funds  to  be  applied  to 
the  payment  thereof.  Judgment  was  rendered  in  the' 
probate  court  in  favor  of  the  plaintiff  for  the  amount  of 
his  claim,  and  thereupon  the  county  appealed  the  case 
to  the  district  court.  It  was  admitted  in  the  probate 
court  as  well  as  in  the  district  court,  by  the  defendant, 
that  the  plaintiff  was  duly  summoned  as  a  petit  juror, 
that  the  services  were  rendered,  and  the  juror's  certifi- 
cates iseued,  as  alleged  in  plaintiff's  bill  of  particulars, 
and  that  no  part  of  said  claim  was  paid.  It  is  also 
conceded  that  at  the  time  the  board  of  county  commis- 
sioners rejected  and  refused  to  pay  plaintiff's  claim  the 
court  fund  bad  b^^en    exhausted.      The   district    court 
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held  that  the  plaintiflf  could  not  recover  in  this  action, 
and  rendered  judgment  in  favor  of  the  defendant,  to 
which  ruling  and  judgment  of  the  court  the  plaintiff 
duly  reserved  an  exception,  and  brings  the  caae  here 
on  appeal. 

The  district  court  held  that  the  defendant  did  not  be- 
come indebted  to  the  plaintiff  by  reason  of  his  rendering 
the  services  as  a  juror  during  the  fiscal  year  of  1895, 
but  only  incurred  an  obligation  to  render  plaintiff  a 
warrant  upon  the  court  fund  for  that  year  to  the  amount 
of  his  services,  and  that  the  defendant  is  under  no  obli- 
gation to  pay  such  warrant,  or  pay  for  smch  services 
rendered,  after  the  court  fund  for  the  year  1895  has  in 
any  manner  been  exhausted. 

.  We  do  not  thing  this  conclusion  of  law  reached  by 
the  trial  court  is  tenable.  Section  47,  art.  1,  ch.  25, 
Sess.  Laws  1895,  provide©  that:  "Jurors  shall  be  paid 
the  following  fees  out  of  the  county  treasury:  For 
attending  before  the  district  court,  for  each  day's  at- 
tendance, one  dollar  and  fifty  cents;  for  each  mile  nec- 
essarily traveled  in  going  to  and  returning  from  the  place 
of  attendance,  five  cents."  Section  49  reads  as  follows: 
"The  clerk  of  the  district  court  shall  keep  a  record  of  the 
attendance  of  jurors  at  each  term,  and  of  the  attendance 
and  fees  of  witnesses  when  claimed  during  the  term." 
Section  50  reads  as  follows:  "Within  ten  days  after  tho 
close  of  each  term  of  a  court  of  record,  the  clerk  thereof 
shall  return  to  the  board  of  county  commissioners  a 
statement  of  the  attendance  of  jurors  at  such  term,  and 
their  mileage  as  taken  by  him,  together  with  a  statemt^it 
of  attendance  and  mileage  of  witnesses  in  all  criminal 
casies  claimed  and  for  which  the  county  is  liable.'' 
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Section  3,  art.  2,  cb.  43,  Sess.  Laws  1895,  in  relation 
to  territorial  and  coun-ty  taxes,  providee  that  the  board 
of  county  commiesioners  rfiall  prepare  an  itemized  esti- 
mate of  the  neoesBary  expenses  of  the  county  during  the 
ensuing  year,  and  levy  a  tax  for  court  expenses,  not  ex- 
ceeding three  mills.  Section  1,  ch.  16,  Sess.  Laws  1895, 
prohibits  the  board  of  county  commissioners  from  incur- 
ring an  indebtedness  against  a  county  in  excess  of  80 
per  cent,  of  the  taxes  levied  for  county  expenses  during 
the  current  year,  and  all  warrants  issued  in  excess  of 
such  amount  are  void  as  against  the  county. 

It  being  conceded  that  when  the  services  were  per- 
formed by  the  plaintiff  the  fund  against  which  the  cer- 
tificates were  issued  was  not  exhausted,  the  plaintiff's 
claim,  therefore,  was  a  valid  and  binding  obligation 
against  the  county,  and  it  was  no  defense  that  subse- 
quent to  that  time,  and  before  the  claim  was  presented 
to  the  board  of  county  commissioners,  the  fund  upon 
which  the  claim  should  have  been  allowed,  and  a  warrant 
issued  therefor,  was  exhausted.  The  plaintiff's  claim 
was  a  liability  created  by  operation  of  law.  It 
was  in  no  sense  a  debt  incurred  by  the  board 
of  county  commissioners.  Under  the  provisions 
of  section  1,  ch.  16,  Sess.  Laws  1895,  the 
board  of  county  commissioners  rightly  refused  to 
allow  plaintiff's  claim,  and  issue  a  warrant  therefor, 
when  there  was  no  cash  in  the  court  fund  to  apply  to 
the  paymejnt  thereof,  and  after  80  per  cent,  of  the  tax 
levied  for  that  purpose  had  been  exhausted.  But  it  does 
not  follow,  because  the  county  commisioners  were  for- 
bidden to  issue  a  warrant  for  the  amount  of  plaintiff's 
claim,  that  thereby  the  defendant  incurred  no  obligation 
to  the  plaintiff  for  which  judgment  could  be  rendered. 
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Neither  is  the  contention  well  taken  that  the  plaintiff 
did  ont  puPBwe  the  proper  remedy.  It  is  a  well-settled 
principle  of  law  that  a  writ  of  mandamus  will  not  issue, 
unless  the  right  to  maintain  enich  an  action  is  clear. 
It  being  conceded  that,  when  the  plaintiff  presented  his 
claim  and  certificates  to  the  board  of  county  commis- 
sioners for  allowance,  the  court  fund  upon  which  the 
warrant  was  to  be  drawn  was  exhausted,  therefore 
mandamus  would  not  lie  to  compel  the  board  of  county 
commissioners  to  i>erform  an  act  which  was  expressly 
forbidden  by  the  statute. 

Neither  is  it  a  valid^  defense  to  the  action  that  when 
this  suit  was  commenced  there  was  no  available  money 
in  the  court  fund  to  be  applied  to  plaintiff's  claim,  or 
that  the  80  per  cent,  limit  had  already  l)een  reached. 
The  only  remedy,  therefore,  the  plaintiff  had,  was  to 
bring  an  action  against  the  county  upon  his  claim,  and 
reduce  the  same  to  a  judgment.  The  claim  being  a  valid 
and  binding  obligation  against  the  county  at  the  time 
the  services  were  performed,  we  are  unable  to  perceive 
how  any  event  happening  subsequent  to  that  time  would 
invalidate  plaintiff's  claim,  or  defeat  his  right  of  re- 
corvery. 

The  constitution  of  California  contains  a  provision 
that  no  municipal  corporation  shall  incur  any  indebted- 
ness or  liability  in  any  manner,  or  for  any  purpose,  ex- 
ceeding in  any  year  the  income  or  revenue  provided  for 
it  for  such  year,  without  the  assent  of  two-thirds  of  the 
qualified  voters  therein.  In  construing  this  provision  of 
the  constitution,  the  supreme  court  of  that  state,  in  the 
case  of  Weaver  v.  City  and  County  of  San  Francisco^  43 
Pac.  973,  held  that  the  fact  that  the  fund  from  which 
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a  claim  was  to  be  allowed  and  paid  by  the  city  had  been 
exhansted  did  not  coiifititute  a  yalid  defease  to  an  action 
for  services  rendered,  where  the  record  does  not  show 
that  at  the  time  the  services  were  performed  there  was 
no  revenue  in  the  fund  to  be  applid  to  plaintiff's  claim. 
The  contract  between  the  parties  being  valid  in  its  in- 
^jeption, — that  is,  at  the  time  the  services  were  per- 
formed,— ^the  plaintiff  had  a  valid  right  of  action  against 
the  city,  which  he  vras  authorized  to  have  established 
by  the  judgment  of  a  court  of  record;  and  the  depletion 
of  the  treasury  or  the  application  of  the  funds  therein  to 
other  claims,  after  the  services  were  completed,  and  be- 
fore the  trial  of  the  action,  was  not  a  satisfactioin  of  the 
plaintiff's  claim,  nor  did  it  constitute  a  defense  to  his 
action. 

We  are  therefore  of  the  opinion  that  the  court  erred 
in  holding  that  the  defendant  oould  not  recover  in  this 
action.  The  judgment  of  the  district  court  is  therefore 
reversed,  and  the  cause  remanded,  with  direction  to 
render  judgment  for  the  amount  of  plaintiff's  claim,  and 
in  conformity  with  this  opinion. 

All  of  the  Justices  concurring. 
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Ed.  Bridges  v.  D.  R.  Thomas. 

•  (Filed  Aug.  25,  1899.) 

L  Propertt  —  Building  —  Real  or  Personal  Property  —  Question  of  Law, 
Whether  a  bulldlnf?  situate  upon  land  la  real  or  personal  property 
is  a  question  of  law,  to  be  determined  from  the  facts  as  to  the 
character  of  the  building:,  its  relation  to  the  soil  it  occupies,  and  the 
intention  of  its  owners  or  claimants. 

2.  Sauk— Evidence— Presumption.  In  the  absence  of  a  sufTlcient  showingr 
to  the  contrary,  the  law  will  presume  that  a  bulldingr  located  upon 
a  tract  of  land  is  part  of  the  land  it  occup  es.  and  Is  therefiJre- 
real  property. 

8.  Action— Replevin^Pleading— Averment.  Wh'le,  under  certain  condi- 
tions, replevin  will  lie  to  recover  possession  of  a  building,  a  peti- 
tion in  replevin  for  the  recovery  of  a  building:,  In  order  to  state  a 
good  cause  of  action,  should  speciflcially  aver  such  a  state  of  facts 
as  will  clearly  show  that  such  building  is  personal  property,  and 
that  the  plaintiff  has  a  right  to  maintain  the  action.  It  Is  not 
sufficient  to  aver  generally  that  such  building  is  personal  property. 

(Syllabus  by  the  Court.) 

Error    from    the    Probate    Court    of    Garfield    County; 
before  W,  M.  Anderson,  Probate  Judge, 

C.  H.  Parker,  and'  John  Curran,  for  plaintiff  in  error. 
Anderson  d  Rush,  for  defendant  in  error. 

Action  by  Ed  Bridges  against  D.  R.  Thomas.  From 
a  judgment  sustaining  a  demurrer  to  the  petition,  plain- 
tiff brings  error.    Affirmed. 

Opinion  of  the  court  by 

BuRPORD,  C.  J.:  The  plaintiff,  Bridges,  brought  his: 
action  in  the  probate  court  of  Garfield  county  against 
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Thomas  to  recover  a  building.  The  petition  contains 
these  averments:  "The  plaintiff,  for  cause  of  action 
against  the  defendant,  alleges  that  he  is  the  owner  and 
entitled  to  the  following  described  personal  property,  to 
wit:  One  frame  two-story  building,  about  28  feet  wide  by 
30  feet  long,  and  now  located  on  the  south  half  of  the 
southeast  quarter  of  section  8,  in  township  22,  of  range 
6  W,  I.  M.,  in  Garfield  county,  Oklahoma  Territory;  that 
the  said  plaintiff  is  entitled  to  the  immediate  possession 
of  the  said  property."  This  was  followed  by  allegations 
-of  demand,  refusal,  and  value.  The  defendant  Byerly 
filed  a  disclaimer,  and  the  cause  was  dismissed  as  to  him. 
The  defendant  Thomas  filed  a  demurrer  to  the  petition  on 
the  ground  that  it  does  not  contain  facts  sufficient  to  con- 
stitute a  cause  of  action.  The  court  sustained  the  de- 
murrer, to  which  ruling  the  plaintiff  excepted.  Judg- 
ment was  rendered  for  defendant  for  costs,  and  the  plain- 
tiff appeals. 

The  only  question  presented  is  the  sufficiency  of  the 
petition.  No  affidavit  in  replevin  was  filed,  and  no  writ 
of  replevin  issued.  The  contention  of  plaintiff  is  that 
the  court  erred  in  sustaining  the  demurrer  to  the  peti- 
tion. In  support  of  the  ruling  of  the  court,  it  is  con- 
tended that  this  being  an  action  to  recover  a  building, 
which  may  be  either  chattel  or  real  property,  the  peti- 
ticm  should  aver  such  facts  as  will  conclusively  show 
that  the  building  was  personal  property.  As  a  general 
rule,  the  presumption  will  be  entertained  that  a  building 
located  on  real  estate  is  real  property,  and  not  the  sub- 
ject of  replevin.  This  presumption  as  to  the  character 
of  the  property  will  prevail  until  a  state  of  facts  is  made 
to  appear  which  will  show  that  such  building  is  personal 
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property.  Will  the  bare  recital  "that  the  plaintiff  is  the- 
owner  of  the  following  described  pensonal  property"  con- 
trol, as  against  the  further  averment,  to  wit,  "one  frame 
two-story  building  about  28  feet  wide  by  30  feet  long,  lo- 
cated on  the  southeast  quarter  of  section  8  in  township- 
22,  of  range  6,  W.  I.  M.?"  The  former  recites  a  mere 
oonclueion.  The  latter  is  specific  and  descriptive,  and 
is  in  conflict  with  the  former.  No  facts  are  averred  by 
which  the  court  can  determine  from  the  pleading  that  the 
building  is  other  than  that  which  the  law  generally  pre- 
sumes such  property  to  be,  viz.  real  property.  It  appeal* 
to  be  an  action  to  recover  real  estate  by  replevin.  While, 
as  a  general  rule,  general  allegations  of  ownersWp,  of 
value,  and  of  wrongful  taking  or  detention,  are 
held  to  be  sufficient  in  replevin,  yet  there 
are  a  number  of  exceptions  to  this  rule,^ 
A  general  allegation  of  title  will  not  be  sustained 
by  proof  that  plaintiff  has  a  chattel  mortgage  on  the 
property,  and, when  possession  is  claimed  under  a  lien,the 
nature  and  amount  of  the  lien  must  be  pleaded.  (Bliss> 
Code  PI.  sec.  601.) 

Where  one  claims  the  right  to  possession  of  chatteH 
by  reason  of  some  special  interest  therein,  or  by  virtue 
of  a  specific  lien,  or  in  the  capacity  of  bailee,  trustee,  or 
in  an  official  character,  such  interest  or  character  should 
be  specifically  averred.  General  allegations  of  owner- 
ship would  be  insufficient.  One  of  our  learned  text 
writers,  discussing  this  subject,  has  appropriately  said: 
"Therefore  in  his  pleading  the  pleader  must  state  every 
fact  which  it  will  be  necessary  for  him  to  establish  by 
evidence  at  the  trial,  and  without  proof  of  whioh  hi» 
action  must  fail.    He  must  state  every  fact  which  the 
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defendant  at  the  trial  will  have  the  right  to  produce  evi- 
dence to  controvert.  He  must  state  such  facts,  and  every 
such  fact,  positively,  and  not  in  the  alternative.  Such 
facts  are  generally  termed  'material  facts.'  If  not  mater- 
ial, they  should  not  be  pleaded.  The  question  whether  a 
fact  must  be  pleaded  or  not  is  determined  by  the  ques- 
tion: If  such  fact  be  not  pleaded,  or,  if  pleaded,  and  not 
supported  by  evidence  when  controverted,  will  the  action 
fail?  If  the  action  would  fail  in  such  case,  then  such 
fact  must  be  stated  in  the  pleading.  The  plaintiff  must 
allege  in  his  complaint  every  fact  which  he  must  estab- 
lish by  evidence  at  trial,  and,  if  a  fact  that  it  is  nec- 
essary to  set  up  in  the  complaint  be  not  stated,  he  will 
be  denied  the  right  to  prove  it  at  the  trial."  (Fitnam 
Trial  Proc.  sec.  404.) 

In  the  case  under  consideration,  some  particular  state 
of  facts  would  have  to  be  proven  from  which  it  would 
appear  that  the  building  in  controversy  was,  contrary  to 
the  general  rule,  personal,  and  not  real,  property.  In 
order  to  entitle  the  plaintiff  to  prove  this  particular  state" 
of  facts  they  should  be  pleaded.  Such  facts  are  material 
and  issuable  and  mere  evidentiary  facts.  Whether  a 
building  is  real  or  personal  property  is  a  question  of  law, 
dependent  upon  the  facts  and  circumstances  affecting 
its  relations  to  the  land  it  occupies,  and  the  relatons  of 
the  claimants  to  both  building  and  land.  These  facts 
should  be  pleaded,  so  that  the  court,  applying  the  law 
to  the  facts  pleaded,  may  determine  whether  or  not  the 
cause  of  action  is  properly  brought.  The  pleader  in  the 
case  at  bar  attempted  to  aver  that  the  building  was  per- 
sonal property,  and,  without  setting  up  any  facts  which 
would  give  it  the  character  of  a  personal  chattel,  im- 
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mediately  proceeds  to  aver  a  state  of  facts  which  con- 
stitute it  a  part  of  the  realty,  and  make  it,  presumably, 
real  estate. 

In  our  judgment  the  court  correctly  sustained  the  de- 
murrer to  the  petition.  We  have  been  cited  but  one  case 
which  states  a  different  rule.  The  supreme  court  of  New 
Jersey,  in  the  case  of  Brearlp  v.  Cox,  24  N.  J.  Law,  287, 
held  that  it  was  no  cause  for  demurrer  to  a  declaration  in 
replevin  that  it  was  brought  for  "a  barn,  shingle  mill, 
office,  and  shed,"  for  the  reason  that  such  things,  while 
ordinarily  fixtures  and  part  of  the  realty,  yet  tney  might 
be  personalty,  and  whether  they  were  or  not  was  a  mat- 
ter of  evidence.  The  case  is  disposed  of  on  the  theory 
that  the  facts  showing  whether  such  things  were  real 
or  personal  was  evidence,  and  that  it  was  not  proper  to 
plead  evidence.  We  do  not  consider  the  case  based  on 
sound  reasoning.  There  are  strong  reasons  why  the  rule 
should  be  otherwise.  If  one  is  entitled  to  maintain  the 
action  of  replevin,  and  to  have  the  property  seized  and 
delivered  to  him,  before  a  court  should  permit  its  process 
to  be  used  to  sever  a  building  from  its  resting  place,  and 
cause  it  to  be  placed  on  wheels  and  transported  back  and 
forth  like  live  stock  or  other  chattels,  the  character  of 
which  cannot  be  questioned,  the  one  desiring  such  pro- 
cess should  be  required  to  plead  a  state  of  facts  which, 
if  proven,  could  leave  no  question  as  to  his  right  to  main- 
tain the  action,  and  to  i>ossession  of  the  building.  The 
judgment  of  the  probate  court  is  affirmed. 

All  of  the  Justices  concurring. 
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W.  T.  VowELL  V.  George  Taylor  ei  al. 

(Filed  Auff.  24,  1899.) 


CovRTO—Appeal— Jurisdiction,  Where  an  action  is  appealed  from  a 
justice  of  the  peace  or  from  the  probate  court,  the  .district  court 
takes  merely  appellate  Jurisdiction,  and  no  orlsrinal  juris- 
diction, and  can  hear  and  determine  the  case  only 
as  a  case  within  the  jurisdiction  of  such  court  from  which 
the  appeal  was  taken.  {Wagstaff  v,  Ohallisa,  1  Pac.  631,  31  Kan.  212, 
followed.) 


APPKAir-Bond— Motion  to  DiamisB— Waiver.  Where  a  case  is  tried  In 
the  probate  court,  and  judgrment  rendered  for  the  plaintiff,  and  the 
defendant  attempts  to  appeal,  without  givingr  an  appeal  bond.  and. 
after  the  transcript  of  the  proceedlnsrs  in  the  probate  court  la 
tiled  in  the  district  court,  the  plaintiff  makes  a  timely  motion  to 
dismiss  the  appeal  for  the  reason  that  no  appeal  bond  was  given 
to  effectuate  the  appeal,  and  such  motion  is  overruled,  and  the 
parties  are  required  to  go  to  trial,  any  appearance  for  the  purpose 
of  protectinfiT  his  rights  on  the  trial  will  not  amount  to  a  waiver 
of  the  giving  of  an  appeal  bond,  or  give  the  court  the  right  to 
try  and  determine  such  cause. 


Avpkatj— Failure  to  Oive  Bond—Duty  of  District  Court,  It  is  the  duty 
of  the  district  court  to  dismiss  an  appeal  from  a  justice's  court 
when  no  appeal  bond  has  been  given.  The  court  has  no  power  to 
permit  the  filing  of  a  new  bond  except  in  cases  where  a  defective 
or  insufficient  bond  has  been  given. 

(Syllabus  by  the  Court.) 


Error  from  the  District  Court  of  Cleveland  County;  before 
James  B.  Keaton,  District  Judge. 

8.  H.  Harris,  for  plaintiff  in  error. 

J.  8.  Jenkins  and  J.  L.  Broton,  for  defendant  in  error. 
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Replevin  by  W.  T.  Vowell  against  George  Taylor  and 
another.  Judgment  was  for  plaintiff,  and  def^idants 
appealed  to  the  district  court.  Judgment  for  defendants^ 
and  plaintiff  brings  error.    Reversed. 

Opinion  of  the  court  by 

BuRFOED,  C.  J.:  This  was  an  action  of  replevin  begun 
in  the  probate  court  of  Cleveland  county  by  W.  T.  Vowell 
against  Elizabeth  Taylor  and  George  Taylor.  The  plain- 
tiflf  recovered  a  judgment  in  the  probate  court,  from  which 
the  Taylors  attempted  to  appeal  to  the  disftrict  court  of 
said  county.  The  judgment  was  rendered  in  the  probate 
court  on  August  14,  1895,  and  on  the  30th  dtty  of  August 
the  transcript  and  papers  were  filed  in  the  office  of  the 
clerk  of  the  district  court.  No  appeal  bond  accompanied 
the  papers,  nor  does  the  transcript  recite  that  any  appeal 
was  ever  taken,  or  any  appeal  bond  ever  filed  or  approved. 
At  the  October  term,  1895,  of  the  district  court,  Vowell 
moved  to  dismiss  the  appeal  for  the  reason  that  no  appeal 
bond  had  been  given  as  required  by  law,  and  that  the 
district  court  had  no  jurisdiction  of  the  cause.  This 
motion  was  overruled  and  exceptions  saved.  After  the 
overruling  of  the  motion  to  dismiss  the  appeal,  amended 
pleadings  were  filed,  and  the  cause  tried  on  its  merits, 
and  judgment  rendered  for  the  defendants,  the  Taylors. 
From  this  judgment  Vowell  appeals  to  this  court. 

The  first  error  assigned  and  relied  upon  is  that  the 
court  erred  in  overruling  the  motion  to  dismiss  the 
appeal  for  the  reason  that  no  appeal  bond  was  given 
to  take  the  case  from  the  probate  court  to  the  district 
court.  Section  1566,  Statutes  1893,  provides  that: 
^'  Appeals  from  the  final  judgment  of  said  probate  courts 
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shall  be  allowed  and  taken  to  the  supreme  court  of  this 
Territory  in  the  aame  manner  as  [from]  the  district  court 
and  with  like  effect  when  only  questions  of  law  are 
involved  in  the  appeal.  If  questionB  oif  fact  are  to  be 
retried  in  the  appellate  courts  the  appeals  shall  be  taken 
to  the  district  court  of  the  county  in  manner  and  form  aa 
appeals  are  taken  from  judgments  of  justices  of  the 
peace.*'  The  provisions  of  our  statute  providing  for 
appeakr  frwn  justices  of  the  peace  were  adopted  from 
Kansas  when  our  Code  of  Civil  Procedure  was  adopted^ 
and  is  as  follows: 

"  Section  4765.  The  party  appealing  shall,  within  ten 
days  from  the  rendition  of  the  judgment,  enter  into  aa 
undertaking  to  the  adverse  party  with  at  least  one  good 
and  sufficienl^  surety  to  be  approved  by  such  justice,  in 
a  sum  of  not  less  than  fifty  dollars  in  any  case,  nor  les^ 
than  double  the  amount  of  the  judgment  and  costs,  con- 
ditioned: First,  that  the  appellant  will  prosecute  the 
a{^>eal  to  effect  and  without  unnecessary  delay,  and 
second,  that  if  judgment  be  rendered  aigainst  him  on  the 
appeal,  he  will  satisfy  such  judgment  and  costs.  Said 
undertaking  need  not  be  signed  by  the  appellant    *    * 

"  Sec.  4766.  The  appeal  shall  be  complete  upon  the 
filing  and  approval  of  the  undertaking.''  ♦    * 

An  appeal  is  purely  a  statutory  privilege,  and  is 
not  a  matter  of  right  It  is  only  by  complying  with  the 
statutory  requirements  that  one  becomes  entitled  to  the 
privilege  of  an  appeal.  By  other  provisions  of  the 
statute  the  courts  are  authorized  to  permit  the  filing  of 
new  bonds,  or  the  giving  of  additional  sureties,  in  cases 
where  the  appeal  bond  or  sureties  shall  be  iusufficient. 
(Statutes  1893,  section  4772.) 
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But  such  authority  ie  only  conferred  where  a  bond  has 
been  given  and  accepted,  and  i&,  for  €K>me  defect  or  irreg- 
ularity, insufficient.  Where  no  bond  ie  given,  no  right 
to  an  appeal  exists,  and  no  such  right  can  be  acquired 
in  the  absence  of  a  bond.  The  jurisdiction  of  the  cau'se 
is  in  the  court  rendering  the  judgment,  and  such  jurisdic- 
tion cannot  be  transferred  to  the  district  court  unless  an 
appeal  bond  be  executed,  and  approVed  by  the  justice  who 
rendered  the  judgment.  There  is  an  exception  to  this 
rule  in  favor  of  municipaJitieB,  but  such  exception  has 
no  application  here. 

In  the  case  of  Wagstaff  v.  Challiss,  31  Kan.  212,  1  Pac. 
631,  Mr.  Justice  Valentine,  speaking  for  the  supreme  court 
of  Kansas,  in  construing  these  same  provisions  of  the 
statutes,  said:  "  And,  when  the  case  is  appealed  to  the 
district  jcourt,  the  district  court  takes  the  case  just  a3  it 
was  when  it  was  tried  in  the  justice's  court.  The  juris- 
diction of  the  district  court  in  ©uch  case  is  wholly  appell- 
ate. Its  original  jurisdiction  is  not  invoked  at  all.  If 
we  are  correct  in  this,  then  the  authorities  cited  by  coun- 
sel for  plaintiff  in  error  have  no  application  to  this  case, 
for  in  those  cases  the  appellate  court  retired  the  cases 
just  as  though  such  cases  had  originated  in  the  appellate 
court.  Their  original  jurisdiction  was  invoked,  and  not 
merely  their  appellate  jurisdiction,  as  is  the  case  on 
appeals  from  justices  of  the  peace  to  the  district  court  in 
Kansas." 

This  construction  was  adopted  by  our  legislature,  and  is 
binding  on  the  courts  of  this  Territory.  The  district 
court  cannot  acquire  jurisdiction  of  a  cause  prop- 
erly tried  and  determined  before  a  justice  of  the  i)eace^ 
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on  appeal  from  auch  judgment,  unless  the  bond  required 
by  statute  ie  given  within  the  prescribed  time.  (Beckwith 
V.  Railroad  Co.,  28  Kan.  484;  Dotoell  v,  Caruthers,  26 
Kan.  720;  RaiUoay  Co.  v.  Morse,  50  Kan.  99,  31  Pac.  676.) 

It  is  contended  by  counsel  for  defendants  in  error  that 
the  plaintiff  in  error,  by  going  to  trial  on  the  merits  after 
his  nK>tion  to  dismiss  was  overruled,  submitted  himself  to 
the  jurisdiction  of  the  district  court,  and  thereby  waived 
his  right  to  insist  upon  a  dismissal  for  want  of  an  appeal 
bond.  A  great  many  authorities  support  this  contention, 
and  such  may  be  conceded  to  be  the  general  rule  relating 
to  the  jurisdiction  of  the  cause  of  action.  This  queslion  waa 
before  the  supreme  court  of  Kansas  in  Railway  Co.  v. 
Morse,  50  KanL  99,  31  Pac.  676,  and,  after  a  full  considera- 
tion of  the  authorities,  it  was  held  that  where  the  appellee 
in  a  casse  appealed  from  a  justice  of  the  i)eace  made  a 
timely  motion  to  dismiss  the  appeal,  for  the  reason  that 
the  appellant  had  given  no  appeal  bond,  and  such  motion 
was  overruled,  any  appearances  made  after  that  time  in 
defense  of  the  action  would  not  render  the  appeal  valid, 
or  give  the  court  jurisdiction,  either  appellate  or  original, 
to  hear  the  cause.  This  is  the  construction  given  these 
provisions  of  our  statute  by  the  Kansais  court  prior  to 
their  adoption  by  us,  and  we  feel  bound  to  follow  such 
construction. 

In  the  case  under  consideration  there  is  no  appeal  bond 
in  the  record.  The  motion  was  made  in  the  district  court 
to  dismiss  because  no  bond  had  been  given.  The 
district  court  erred  in  overruling  eaid  motion,  and  the 
defendants  in  error  have  not  waived  their  right  to  insist 
upon  such  error.    It  is  claimed  that  this  objectiqm  was 
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not  raised  by  motion  for  new  trial.  It  ie  trae,  we  do  not 
find  this  action  oi  the  court  aligned  as  a  caose  for  new 
trial,  but  the  objection  is  one  which  goes  to  the  jurisdic- 
tion of  the  court,  and  may  be  raised  at  any  time,  or  in 
any  manner.  Purthermore,  it  is  an  error  appearing  upon 
the  face  of  the  record,  and  affecting  the  validity  of  the 
judgment  rendered,  and  it  may  be  reviewed  notwithstand- 
ing it  was  not  embodied  in  the  motion  for  new  trial. 

There  were  numerous  errors  committed  on  the  trial  of 
this  cause,  which,  in  our  judgment,  were  sufficient  to 
require  a  reversal  of  the  judgment.  The  cause  was  tried 
on  a  wrong  theory.  The  instructions  of  the  court  were 
misleading,  and  prejudicial  to  the  plaintiff  in  error; 
but  as  the  cause  must  be  rev^nsed^  and  appeal  disnnissedy 
for  the  reason  no  appeal  bond  was  given  in  the  pro- 
bate court,  it  is  not  necessary  to  further  review  the  cause. 
The  judgment  of  the  district  court  is  reversed,  at  the  costs 
of  the  defendants  in  error,  and  cause  remanded  to  the  dis- 
trict court,  with  direction  to  dismiss  the  appeal  at  the 
costs  of  the  appellant  in  said  cause,  and  remand  the  case 
back  to  the  probate  court  of  Cleveland  county. 

All  of  the  Justices  concurring. 
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Frank  E.  Garton  et  ux  v.  Hudson-Kimberly  Publishing 

Company. 

(Filed  Aug.  24,  1890.) 


CoirwY Avcms  —  Acknowledgment  —  Statute  Relating  to.  While  the 
Btatute  upon  *'  Conveyances  '*  (Section  10,  ch.  21,  p.  377.  St.  1893.) 
and  the  statute  upon  **  Transfers "  (Section  21,  ch.  82,  St.  1893.) 
provide  different  modes  of  acknowledgrment,  they  are  each,  when 
conformed  to,   effective  and  sufficient. 


2.  STA.TVT1SB— Construction.  In  as  much  as  these  statutes  relate  to 
the  same  subject-matter,  they  should  be  construed  together,  and 
effect  given  to  each,  and  this  rule  should  be  especially  held  where 
statutes  relating  to  the  same  subject-matter  have  been  enacted 
at  the  same  legislative  session,  rather  than  to  infer  that  one  of 
the  statutes  was  meant  to  destroy  the  other. 


'MOB.TQJiQVh— Acknowledgment— OmisHon—Rule  Applied.  The  acknowl- 
edgment to  the  mortgage  sued  upon  in  this  action  was  regular 
in  all  respects,   except  that  it  provided  as   follows:     '*And  each 

for   themselves   acknowledge   the   execution   thereof   to   be 

free  and  voluntary  act  for  the  purposes  named."  Held,  that  the 
omission  of  the  word  ''their"  does  not  make  the  acknowledgment 
void. 


QAum— Certificate— Sufflciencif.  A  substantial,  and  not  a  literal,  com- 
pliance with  the  statute  in  the  certificate  of  acknowledgment  to 
a  deed  or  mortgage  of  real  estate  is  all  that  the  law  requires; 
and  although  words  not  in  the  statute  are  used  in  rhe  place  of 
others,  or  words  in  the  statute  are  omitted,  yet  if  the  meaning 
of  the  words  used  in  the  same,  or  they  represent  the  same  fact, 
or  if  the  omission  of  a  word  or  words  is  immaterial,  or  can  be 
supplied  by  a  reasonable  and  fair  construction  of  the  whole  instru- 
ment, the  acknowledgment  will  be  held  sufficient. 
(Syllabus  by  the  Court.) 


Efror  from  the  District  Court  of  Oklahoma  County;  before 
B.  F.  Buru)eU,  District  Judge. 
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Sidney  Denham  and  Fulton  d  ChamherSy  for  plaintiffs  in 
error. 

J.  P.  Allen,  SeJwyn  Douglas  and  McOregor  DougldSy  for 
defendant  in  error. 


Action  by  the  Hudson-Kimberly  Pnblisliing  company 
against  Frank  E.  Garton  and  wife.  Judgment  for  plain- 
tiff,  and  defendants  bring  error.    Modified  and  affirmed. 

STATEMENT  OP  THE  CASE. 

This  wa«  an  action  in  the  district  conrt  of  Oklahoma 
county,  brought  by  the  Hudacm-Kimberly  Publishing 
company  against  Frank  E.  Garton  and  Lizzie  D.  Garton, 
his  wife,  to  recover  judgment  upon  a  promissory  note, 
and  for  the  foreclosure  of  a  mortgage  upon  110  actres  of 
land,  dated  Augutst  9,  1894,  due  three  years  after  date, 
payable  to  the  order  of  John  H  Scott,  for  |1,000,  bearing 
interest  at  6  per  cent,  per  annum  from  maturity,  and 
10  per  cent,  additional  as  attorney's  fees  if  the  note  was 
placed  in  the  hands  of  an  attorney  for  collection.  The 
note  and  mortgage  were  signed  by  Frank  E.  Gartwi  and 
Lizzie  D.  Garton,  and  were  transferred  by  indo4»ement 
without  date  to  the  plaintiff  company,  for  value.  It  is 
charged  and  admitted  that  the  defendants  afterwards 
executed  the  following  instrument: 

''Oklahoma  City,  Dec.  12,  1895. 

"We,  the  undersigned,   hereby  state   that  the   word 

'maturity'  appearing  in  a  certain  note  and  mortgage 

from  Frank  E.  Garton  and  Lizzie  D.  Garton  tx>  John  H. 

Scott  on  the  9th  day  of  Augu-st,  A.  D.  1894,  should  be 
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changed  to  ^date.'    The  word  wa«  inadvertently  left  ^ 
at  the  time  the  mortgage  and  note  were  drawn. 
"[Signed]  Frank  E.  Qaeton. 

"Lizzie  D.  Garton." 

The  last  named  instrument  was  indorsed: 

"Filed  for  record  this  7th  day  of  April,  1896,  at  10:20 
o'clock  a.  m.,  and  recorded  in  Book  6,  page  349. 
"[Signed]  Q.  A.  Bbidler, 

"Register  of  Deeds. '* 

It  was  declared  in  the  i>etition  that  at  the  time  of 
making  and  delivering  the  note  and  mortgage  it  was 
the  express  understanding  and  agreement  of  the  mortga- 
gors and  payors  and  payee  of  said  note  that  the  note 
should  read  "6  per  cent,  per  annum  from  date,"  and  that 
the  word  "maturity"  was  inadrertently  left  in  the  face 
of  the  note,  when  it  should  have  been  erased,  and  the 
word  "date"  inserted  in  lieu  thereof;  that  to  make  the 
correction,  and  for  the  purpoee  of  carrying  out  the 
agreement  and  full  intent  of  the  parties,  as  originally 
designed  and  intended,  the  said  Frank  E.  Garton  and 
Lizzie  D.  Garton,  on  the  12th  day  of  December,  1895, 
signed  and  delivered  the  written  instrument,  thereby 
acknowledging  the  original  agreement,  and  asking  that 
the  word  "maturity"  in  the  face  of  the  note  be  changed 
to  the  word  "date,"  and  that  the  statement  was  filed  for 
record,  and  duly  recorded  with  the  mortgage  deed,  and 
it  was  admitted  in  evidence  at  the  trial  of  the  cause, 
over  the  objections  of  the  defendants.  The  petition  asked 
judgment  for  |1,000,  with  interest  at  6  per  cent,  from 
August  6,  1894,  and  for  the  further  «um  of  flOO  as  attor- 
ney's fees,  and  for  foreclosure  of  the  mortgage  on  the 
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landfi.  'Bie  petition  al«o  showB  that  at  the  time  the 
mortgage  wa»  made  and  delivered,  and  ever  Bince  that 
time,  it  was  used  and  claimied  by  the  defendants  a»  their 
home.  The  defendants  demurred  generally  that  the 
petition  did  not  contain  facts  sufficient  to  entitle  the 
plaintiff  to  a  judgment  of  foreclosure.  The  demurrer  was 
overruled.  The  defendants  each  then  filed  their  separate 
answers,  denying  generally,  and  declaring  that  the  land 
was  the  homestead  off  the  plaintiffs  in  error,  and  setting 
up,  respectively,  that  they  each  executed  the  note  and 
mortgage  under  duress,  and  that  the  execution  was  pro- 
cured by  fraud.  Lizzie  D.  Garton  denied  also  that  she 
executed  the  note  and  mortgage  sued  on,  but  said  tiiat 
^^in  order,  as  she  believed,  to  save  her  husband  trouble, 
*  •  she  signed  the  said  note  and  mortgage. '*  After 
the  plaintiff  and  defendant  hajd  introduced  their  testi- 
mony, the  court,  upon  the  application  of  the  plaintiff, 
directed  the  jury  to  return  a  verdict  for  the  plaintiffs  for 
the  amount  of  the  note  sued  upon,  principal  and  interest, 
in  the  sum  of  |1,270,  and  |125  attorney's  fees,  where- 
upon the  verdict  was  returned  as  directed.  Motions  for 
a  new  trial  were  made  and  overruled,  and  judgment 
entered  for  these  amounts,  with  foreclosure.  The  ac- 
knowledgment of  the  mortgage  which  is  attacked  is  as  fol- 
lows: 

^'Territory  of  Oklahoma,  County  of  Oklahoma,  ss.: 

"Before  W.  H.  Ebey,  a  clerk  of  the  district  court  in  and 
for  the  above-named  county  and  Territory,  on  this  9th 
day  of  August,  1894,  personally  appeared  Prank  E.  Gar- 
ton and  Lizzie  D.  Garton,  his  wife,  to  me  known  to  be 
husband  and  wife,  and  executed  the  above  conveyance 
of  land,  the  southwest  quarter  of  section  31,  township  12 
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north,  of  range  3  west  I.  M.,  and  each  for  themselvefl 

•acknowledge  the  execution  thereof  to  be free  and 

Yoluntary  act,  for  the  porpoeee  named. 

^'Witness  my  hand   and  official  seal  the  date  aba?e 
written. 

''W.  H.  Ebby,  Olerk  of  the  Dietrict  Court" 

The  homestead  character  of  the  lands  waB  admitted. 

•Opinion  of  the  court  by 

McAtee,  J.:    It  is  cbeclared  in  section  10,  ch.  21,  p. 
377,  Statutes  1893,  on  "Conveyances,"  that: 

"Acknowledgements  of  all  instruments  affecting  real 
estate  shall  be  in  the  following  form: 

^"Territory  of  Oklahoma,  County  of ,sa. 

" ' before  me, a in  and  for  the  above 

named  county  and  Territory,  on  this day  of , 

189 — ,  personally  appeared and to  me 

known  (or  proven)  to  be  husband  and  wife,  and  executed 
the  above  conveyance  of  lands  to  me  known  (or  proven) 
to  be  the  homestead  (or  known  to  me,  or  proven  not  to 
be*the  homestead)  of  the  grantors  and  each  for  them- 
selves acknowledged  the  execution  thereof  to  be  their 
free  and  voluntary  act  for  the  purposes  named. 


"^Witness  my  hand  and  oflficial  seal  the  date  above 
written.  *  *  Provided  further,  the  notary  shall  cer- 
tify as  follows:  'The  grantor  \»  known  (or  proven)  to 
me  to  be  single  or  unmarried,  or  that  the  parties  are 
known  (or  proven)  to  me  to  be  husband  and  wife,  and  the 
land  conveyed  is  known  (or  proven)  to  me  to  not  be  the 
homestead  of  the  grantor  (as  the  case  may  be.)' " 

And  it  is  also  provided  by'  section  20,  p.  380,  of  the 
same  chapter,  that: 
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"All  instruments  conveying  or  affecting  the  title  to  the 
homeetead  exempted  by  law  to  the  head  of  a  family,  shall 
be  void  unless  the  husband  and  wife  sign  and  acknowl- 
edge one  and  the  same  joint  instrument  conveying  the 
eame." 

And  it  is  also  provided,  in  section  21,  ch.  82,  of  the 
Statutes  of  1893,  on  "Transfers,"  that: 

"An  officer  taking  the  acknowledgment  of  an  instm- 
ment  must  indorse  thereon  or  attach  thereto  a  certificate 
substantially  in  the  forms  hereinafter  prescribed: 

"First.  Such  certificate  of  acknowledgment,  unless  it  is 
otherwise  in  this  article  provided,  must  be  substantially 
in  the  following  form: 

"  'Territory  of or  state  of ,  County  of 

ss.    On  this day  of in  the  year 

before  me  personally  appeared ,  known  to  me  or 

proved  to  me  on  the  oath  of to  be  the  person  who 

IS  described  in,  and  who  executed  the  within  instrument, 
and  acknowledged  to  me  that  he  (or  they)  executed  the 
same/  " 

It  is  contended  that,  since  the  lands  were  admitted  to 
be  the  homestead  of  the  grantors,  under  the  provision 
of  the  statute  upon  "Conveyances"  the  certificate  must 
contain  the  recital  that  the  lands  were  known  or  proven 
to  be  or  not  to  be  the  homestead  of  the  grantors,  and  that 
such  a  certificate  is  essential  to  the  validity  of  the  mort- 
gage. The  statute  upon  "Conveyances"  and  that  uinm 
"Transfers,"  while  contained  in  separate  chapters,  were 
each  a  part  of  the  Statutes  of  the  Territory  of  1890,  and 
each  went  into  effect  upon  the  25th  day  of  December, 
1890,  and  were  readopted'as  a  part  of  the  Statutes  of 
1893. 
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It  has  been  heretofore  held  by  thie  court  in  Hess  v. 
Trigg,  this  volume,  p.  286,  57  Pac.  159,  that,  while 
these  statutes  provide  diflferent  modes  olf  acknowledg- 
ment, each  were  afterwards  incorpoirated  in  the  Statutes 
t)f  1893,  and  that  they  are  each,  when  conformed  to,  effec- 
tive, and  that,  inasmuch  as  they  relate  to  the  same  sub- 
ject-matter, they  should  be  construed  together,  and 
effect  given  to  each;  and  that  this  rule  should  especially 
be  held  where  statutes  relating  to  the  same  subject-mat- 
ter have  been  enacted  at  the  same  legislative  session, 
rather  than  to  infer  that  one  otf  the  statutes  was  meant 
to  destroy  the  other  The  acknowledgment  which  is 
challenged  in  the  discussion  fully  conformsi  to  the  ac- 
knowledgment required  in  the  statute  upon,  transfers. 
The  husband  and  wife  have  joined  in  making  the  mort- 
gage; have  signed  and  acknowledged  it,  conveying  the 
land  in  dispute,  for  the  purposes  mentioned;  and  the 
statute  of  the  Territory  is,  therefore,  fully  complied  with, 
which  provides  in  section  20,  ch.  21,  p.  380,  Statutes  1893, 
that:  "All  instruments  conveying  or  affecting  the  title 
to  the  homes!tead  exempted  by  law  to  the  head  of  the 
family,  shall  be  void,  unless  the  husband  and  wife  sign 
and  acknowledge  one  and  the  same  joint  instrument  con- 
veying the  same." 

It  is  contended,  in  the  second  place,  that  the  acknowl- 
edgment is  imperfect,  inasmuch  as  it  provides  only  that, 
"And  each  for  themeslves  acknowledge  the  execution 
thereof  to  be free  and  voluntary  act  for  the  pur- 
poses named,"  and  that  the  omission  of  the  word  "their," 
and  the  omission  to  so  fill  up  the  blank  in  the  deed, 
is  fatal  to  its  execution,  and  that  the  deed  was  therefore 
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void.  We  cannot  sn«tain  this  contention.  The  rule 
is  that  a  substantial,  and  not  a  litei*al,  compliance  with 
the  ©tatute  in  the  certificate  of  acknowledgment  of  a  deed 
or  mortgage  of  real  estate  is  all  that  the  law  requires,  and 
that,  although  words  not  in  the  statute  are  need  in  the 
place  of  others  that  are,  or  words  in  the  statute  are 
omitted,  yet  if  the  meaning  of  the  wards  used  is  the 
same,  or  they  represent  the  same  fact,  or  if  the  omiasion 
of  a  word  or  words  is  immaterial,  or  can  be  supplied  by 
a  reasonable  or  fair  construction  of  the  whole  instrument^ 
the  certificate  will  be  held  sufficient.  {Belcher  v. 
Weaver,  46  Tex.  293;  Schley  v.  Car  Co.,  120  U.  S.  575,  7 
Sup.  Ct.  730;  Bank  v.  Ranch,  [Idaho]  51  Pac.  764.) 

In  Donahue  v.  Mills,  41  Ark.  421,  the  certificate  of 
acknowledgment  was  held  good,  the  latter  part  of  which 
read  as  follows:    "And  I  do  further  certify  that  this  day 

voluntarily  appear  before  me ,  to  me  well  known 

a£i  the  person  whose  name  appears  upon  the  within  and 
foregoing  deed,  and  in  the  absence  of ,  said  hus- 
band, declared  that had  of  her  own  free  will  exe 

cuted  the  foregoing  deed ;"  and  it  was  held  to  show  due 
acknowledgment  by  the  wife. 

In  Dickerson  v.  Davis,  12  Iowa,  353,  the  word  '^is"  be 
fore  the  words  "free  and  voluntary  act"  was  omitted. 
The  acknowledgment  was  held  to  be  good. 

In  Gray  v.  Kauffman,  82  Tex.  65,  17  S.  W.  513,  the 
word  **her"  before  the  words  "act  and  deed"  was  omitted. 
This  also  was  held  to  be  good. 

The  certificate  of  acknowledgment  in  the  present  caae^ 
declares  that  Frank  E.  Oarton  and  Lizzie  D.  Oarton,  his. 
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wife,  personally  appeared  before  the  oflficer;  that  they 
were  known  to  him  to  be  husband  and  wife;  that  they 
executed  the  conveyance  of  the  land,  describing  it;  and 
that  "each  for  themselves  acknowledge  the  execution 
thereof  to  be free  and  voluntary  act  for  the  pur- 
poses named."  The  essential  statements  are  all  here. 
In  the  absence  of  authority,  we  should  say  that  the 
words  "each  for  themselves  adequately  expressed  the 
meaning  of  the  latter  clause  of  the  acknowledgment. 
The  defect,  however, — for  it  is  still  a  defect, — is  ob- 
viously mere  clerical  error,  and  it  is  sufficient,  the  nec- 
essa<ry  facts  being  expressed  in  other  wordsw  (1  Am.  & 
Eng.  Enc.  Law  [2d  Ed.]  547.) 

But  this  is  an  action  between  Gartoo  and  his  wife 
themselves  and  the  assignee  of  the  mortgagee,  and  it  has 
been  held  by  this  court  that  an  imperfect  acknowledg- 
ment, or  even  a  total  want  of  it,  will  not  affect  the 
validity  of  a  conveyance  of  real  estate  as  between  the 
parties,  and  that  the  mortgage,  if  in  fact  it  was  executed, 
was  just  as  good  between  the  parties  without  the 
acknowledgment  since  the  acknowledgment  has  refer- 
ence simply  to  the  proof  of  execution,  and  not  to  the 
effective  force  of  the  instrument  {Hess  v.  Trigg,  this 
volume,  p.  286,  57  Pac.  159.) 

And  this  applies  to  mortgages  as  well  as  to  grants  of 
lend,  since  it  is  specifically  provided  by  the  Statutes  1893, 
sec.  7,  ch.  51,  that  "mortgages  of  real  property  may  be 
acknowledged  or  proved,  certified,  and  recorded  in  like 
manner  and  with  like  effect  as  grants  thereof."  There 
was  no  question  c(moeming  the  execution  of  the  instru- 
ment, since  Gartoo  and  his  wife  each  in  their  separate 
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answers  acknowledged  the  execution  of  the  instrument, 
she  saying  that  she  did  so  "in  order,  as  she  believed,  to 
save  her  husband  trouble,  *  *  she  signed  the  said 
note  and  mortgage."  It  may  be  obiserved  that  the  de- 
fense set  up  in  the  separate  answer  of  each  of  them  was 
that  the  mortgage  was  executed  under  duress, — a  defense 
which  is  abandoned  in  the  discussion  in  the  briefs,  the 
defendants  now  relying  upon  the  defenses  herein  re- 
viewed. 

It  is  contended  that  the  court  erred  in  admitting  evi- 
dence, over  the  objections  of  the  defendants,  of  the 
memorandum  of  agreement  signed  by  the  defendants, 
and  dated  December  12,  1895,  wherein  it  was  attempted 
to  change  the  word  "maturity"  to  the  word  "date"  in  the 
note  and  mortgage  sued  on,  for  the  reason  that  the  state- 
ment was  not  signed  and  acknowledged  by  the  parties 
so  as  to  make  the  same  a  part  of  the  mortgage,  and  to 
bind  the  parties  to  the  mortgage  as  against  their  home- 
stead rights.  We  think  this  contention  would  be  good 
if  set  up  by  third  parties  whose  interests,  were  admitted 
to  be  affected  by  the  subsequent  admission  of  the  parties, 
but  the  admission  was  undoubtedly  made  at  the  time  of 
its  execution  with  a  gjenuine  intention  not  to  alter  the 
mortgage  to  make  it  express  something  which  was  not 
originally  intended;  but  intended  to  restore  to  it  the 
meaning  which  was  meant  by  the  parties  at  the  time 
of  its  execution  by  substituting  the  word  "date"  for  the 
word  "maturity,"  and  thereby  provide  that  the  debt 
should  accumulate  interest  from  the  time  of  the  execu- 
tion of  the  note  and  mortgage,  as  the  parties  thereto 
had  origiiially  intended.  This  was  expressly  and  fully 
charged  in  the  petition,  to  which  the  memorandum  of 
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December  12,  1895,  was  annexed  b»  an  exhibit,  and  it 
was  a  question  directly  in  issue,  and  passed  upon  and 
included  in  tbe  verdict.  We  think  it  was  not  error  to 
admit  the  agreement  in  cvidt-nce,  and  permit  the  jury 
t-ft  pa«H»  upon  it  in  the  ease  as  between  the  parties 

It  isagain  advanced  for  er^^or  i'h^t  the  court  erred  in 
entering  judgment  for  the  plaintiffs  for  the  sum  of  f  125, 
attorney's  fees.  The  pniyer  of  the  petition  limited  the 
request  for  attorney's  fees  to  flOO,  and  the  amount  of 
|125  included  in  the  verdict  was,  therefore,  erroneous; 
but  this  can  be  corrected,  as  is  requested  by  the  plain- 
tiffs in  error  in  their  brief,  if  the  court  should  determine 
the  other  issues  against  them,  and  the  Judgment  re- 
formed; and  it  is  directed  that  the  judgment  rendered 
in  the  court  below  be  affirmed,  except  that  the  defendant 
in  error  take  judgment  for  the  «um  of  |100  attorney's 
fees,  instead  of  the  sum  of  |125,  which  was,  no  doubt, 
a  matter  of  inadvertence  at  the  time  of  the  rendition  of 
judgment. 

Burwell,  J.,  having  presided  in  the  court  below,  not 
sitting;  all  of  the  other  Justices  concurring. 


Digitized  by 


Google 


642  SUPREME  CX)URT  OF  OKLAHOMA. 

Glover  v.  Swart*. 


John  R.  Glover  v.  Benjamin  T.  Swartz. 

(Filed  Ang.  25,  1899.) 

L  Public  LiANDS— JTomMtcod  Bnirp  —  Oonlest  ^  Oocupplng  Claimant.  One 
who  Is  in  good  faith  contesting  a  homestead  entry  on  the  grounds 
of  prior  settlement,  and  residing  upon  the  land  in  controversy,  will 
be  permitted  to  continue  to  occupy  the  land  until  such  time  as 
the  land  department  shall  finally  dispose  of  such  contest,  and 
determine  which  of  the  adverse  cla'mants  has  the  superior  right 
to  the  land.  The  courts  will  then  give  effect  to  such  decision  by 
protecting  the  successful  claimant  in  the  exclusive  possession  of 
the  land  as  against  the  defeated  claimant. 

2.  QAU^—Ccnte8t—Right9  of  Par1ie$  to  Occup<^ncy.  A  contest  to  cancel  a 
homestead  entry  upon  the  ground  of  abandonment  Is  a  contest  for 
a  preference  right  of  entry  after  the  existing  entry  has  been 
canceled,  and  one  contest  ng  for  a  preference  right  is  not  entitled 
to  reside  upon  or  occupy  any  portion  of  the  land  In  controversy,  as 
against  the  en  try  man,  unt  1  after  he  shall  have  procured  the 
cancellation  of  the  contested  entry. 

3.  In  J  VNCTiCK— Homestead  Contest—Remedy.  A  contestant  for  a  prefer- 
ence right  who  attempts  to  occupy  or  reside  upon  the  disputed 
tract  against  the  will  or  without  the  consent  of  the  entryman  is  a 
trespasser,    and   mandatory    injunction   Is    the   proper    remedy    to 

restore  possession  to  the  entryman. 
(Syllabus  by  the  Court.) 

Error  from   the  District   Court  of  Kay   County;   before 
A.  O.  C.  Bierer,  District  Judge. 


Ransom  d  Bailey  for  plaintiff  in  error, 
C.  L.  SwartZy  for  defendant  in  error. 


STATEMENT  OF  THE  CASH. 


On  September  26,  1893,     Benjamin  F,  Swartz  made 
homeetead  entry  of  a  tract  of  land  in  Kay  county,  Okla- 


Digitized  by 


Google 


VOL.  VIII.— JUNE   TERM,  1899.  643 

Opinion  of  the  Court. 

boma.  On  October  6,  1893,  John  B.  Glover  filed  a  con- 
teat  against  the  entry  of  Swartz,  on  the  gronnds  of  prior 
settlement.  This  contest  was  before  the  several  branches 
of  the  land  department  nntil  December  15,  1896,  when 
the  secretary  of  the  interior  rendered  his  final  decision  in 
favor  of  Swartz,  and  dismissing  the  contest  of  Glover. 
Glover  then  filed  a  motion  for  a  review  of  the  decision  of 
the  secretary,  and  also  on  January  6,  1897,  filed  a  second 
conitest  against  Swartz,  in  which  he  charged  abandon- 
ment and  failure  to  reside  upon  the  land.  On  May  18, 
1897,  the  motion  for  review  of  decision  in  first  content 
was  overruled,  and  case  finally  closed  before  the  depart- 
ment. The  second  contest  was  still  pending  at  time  of 
trial.  On  August  13, 1897,  Swartz  brought  this  action  to 
restrain  the  defendant.  Glover,  from  further  trespassing 
upon  the  land  and  interfering  with  his  possession.  It 
wa«  alleged  that  Glover  had  been  for  a  long  time  living 
on,  and  still  continued  to  reside  upon,  cultivate,  and  use, 
eaid  land,  against  the  will  of  Swartz,  and  that  he  refused 
to  vacate  said  land.  The  defense  pleaded  was  a  general 
denial,  and  the  pendency  of  the  second  contest.  The 
cause  was  tried  to  the  court,  and  judgment  rendered  for 
Swartz,  and  a  decree  entered  enjoining  Glover  from  oc- 
cupying the  land,  and  requiring  him  to  surrender  pos- 
session. From  this  judgment  Glover  appeals.  Af- 
firmed. 

Opinion  of  the  court  by 

BuBFORD,  C.  J.:  The  questions  presented  by  the  record 
in  this  case  have  been  settled  by  this  court  in  numerous 
deciaions.  One  who  is  in  good  faith  contesting 
a  homestead  entry  upon  the  grounds  of  prior 
settlement,       and       is       residing       upon       the       land 
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in  controversy,  will  be  permitted  to  cotttinae 
to  occupy  the  land  in  controversy  until  the  land  depart- 
ment shall  finally  determine  which  of  the  claimants  has 
the  superior  right  to  the  land.  The  courts  will  then  give 
effect  to  such  decision  by  requiring  the  unsuccessful  or 
defeated  claimant  to  surrender  possession  of  the  land 
to  the  one  to  whom  the  land  department  has  awarded  it. 
But  a  contest  for  abandonment  is  a  contest  for  a  prefer- 
ence right  of  entry,  and  does  not  entitle  the  contestant, 
as  against  entryman,  to  possession  of  any  portion  of  the 
land  until  after  he  shall  have  procured  the  cancellation 
of  the  entry  he  is  contesting,  and  secured  an  entry  upoD 
the  land  in  his  own  name.  And  in  such  a  case  it  can 
make  no  difference  that  the  contestant  may  have  been  an 
unsuccessful  contestant  as  a  prior  settler-  His  right  to 
posseseion  as  a  claimant  by  reason  of  prior  settlement 
was  terminated  when  the  department  finally  dicmiissed 
his  contest  for  such  right,  and  his  second  contest  for  a 
preference  right  can  restore  him  to  no  rights  as  a  settler, 
cu(  agiainst  the  entryman,  until  after  he  is  awarded  an 
enisry  under  his  preference  right. 

Mandatory  injunction  is  a  proper  and  appiropriate 
remedy  to  enforce  the  rights  of  an  entryman  upon  public 
lands  as  against  a  trespasser,  and  one  who  occupies  pub- 
lic land  against  the  will  and  over  the  protest  of  one  hav- 
ing a  homestead  entry  upon  such  land  is  a  trespasBer. 
{Reaves  v.  Oliver,  3  Okla.  62,  41  Pac.  353;  Woodruff  v. 
Wallace,  3  Okla.  355, 41  Pac.  357;  Barnes  v.  Newton,  5  Okla. 
428,  48  Pac.  190,  and  49  Pac.  1074;  Sproat  v.  Durland,  2 
Okla.  24,  35  Bac.  682,  886;  Potts  v.  Hollon,  6  Okla,  696,  52 
Pac.  917;  Co(t  v.  Garrett,  7  Okla.  375,  54  Pac.  546.) 


Digitized  by 


Google 


VOL.   VIII.— JUNE   TERM,  1899.  645 

Watts  V.  First  Natl.  Bank. 

The  judgment  rendered  by  the  trial  court  was  clearly 
right  in  this  case,  and,  while  there  may  have  been  some 
irregularities,  the  trial  was  to  the  court,  and  upon  the 
whole  record  the  judgment  is  correct.  A  party  can  only 
be  heard  to  complain  of  prejudicial  error,  and  we  find 
none  in  the  record.  Judgment  affirmed  at  costs  of  plain- 
tiff in  error. 

McAtee,  J.,  not  sitting;  all  of  the  other  Justices  con- 
curring. 


Clark  Watts  v.  First  National  Bane  of  El  Reno. 

(Filed  Aug.  24.  1899.) 

1.  Chattel  lio-RTQAQB^Identitp  of  Property—Evidence.  Where  the  evi- 
dence reasonably  supports  a  verdict  as  to  the  Identity  of  mort- 
gagred  chattels,  this  court  will  not  disturb  the  finding  of  the  Jury 
upon  this  point. 

2.  Same— Exerufiofi  of—WitneBaee—PresumpHoH,  When  the  instrument 
shows  upon  Its  face  that  it  was  signed  in  the  presence  of  two  per- 
sons, who  signed  the  same  as  witnesses,  the  register  of  deeds  should 
receive  and  record  the  same,  and  disqualification  of  the  witnesses 
should  be  shown  by  the  proof  in  the  case.  In  the  absence  of  proof, 
the  court  wu^  presume  that  said  witnessing  is  legal,  and  in  accord. 
anoe  with  the  requirements  of  the  statute. 

S.    Bamx— Notice.    Where  a  mortgage   itself  suggests  inquiries  which 
would  "have  led  to  the  Identification  of  the  property  without  diffi- 
culty, it  is  sufficient  to  charge  with  knowledge  a  third  party. 
(Syllabus  by  the  Coiurt.) 

Error  from  the  District  Court  of  Canadian  County;  before 
John  C.  Tarsney,  District  Judge. 
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B.  B.  Forrest  and  C.  0.  BlakCy  for  plaintiff  in  error. 
Criley  d  Baxter^  for  defendant  in  error. 

STATEMENT  OP  THE  CASE. 

This  was  an  action  of  replevin,  begun  December  29, 
1897,  by  the  First  National  Bank  of  El  Reno,  plaintiflf, 
against  Clark  Watts,  defendant,  in  the  district  court  of 
Canadian  county  to  recover  the  jMWsession  of  certain 
cattle,  said  cattle  being  described  in  plaintiff's  petition 
as  30  head  of  steer  yearling  calves,  formerly  branded 

thus, on  each  jaw,  now  branded  thus,  X,  on  each  jaw, 

and  each  of  the  value  of  |r*;  30  head  of  heifer  yearling 

calves,  formerly  branded  thus, on  each  jaw,  now 

branded  thus,  X,  on  each  jaw,  and  each  of  the  actual 
value  of  |9.  The  plaintiff  claimed  a  special  ownership 
in  the  cattle  by  virtue  of  a  chattel  mortgage  tiiereon 
given  by  J.  E.  Madison,  on  the  23d  day  of  November, 
1897,  at  El  Reno,  Oklahoma,  to  secure  the  payment  of 
1422.12.  Said  mortgage  Is  f»et  ffrth  in  plaintifTs  peti- 
tion, and  a  copy  thereof  aTtached,  and  marked  "Exhibit 
A."  The  said  mortgage  describes  the  cattle  substan- 
tially as  in  the  petition,  and  adds  the  further  description : 
"Better  known  as  the  cattle  bought  of  Wilson  and  Coffey. 
All  of  the  above  named  cattle  are  now  located  six  miles 
due  east  of  El  Reno,  Oklahoma  Territory."  Said  mort- 
gage was  witnessed  by  B.  B.  Burrell  and  T.  J.  Stewart, 
lows: 

'^Register's  Certificate.  Territory  of  Oklahomn. 
Oanadian  county — ss.:  I,  Jeff  Potter,  register  of  deeds 
in  and  for  said  county,  hereby  certify  that  the  Tiithin  is  a 
true  copy  of  the  chattel  mortgage  filed  in  my  office  in 
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El  Reno,  Oklahoma  Territory,  November  24,  1897,  at 
9:15  o'clock  a.  m.    Filed  in  Stub  Book  F,  page  2323. 

"Jepp  Potter. 
"Register  of  Deeds." 

The  defendant  filed  his  answer,  denying  every  material 
allegation  in  plaintiff's  petition,  and  asking  for  the  re- 
turn of  the  property  and  for  damages.  The  case  was 
tried  April  29,  1898,  before  the  court  and  a  jury,  and  the 
jury  returned  a  verdict  as  follows:  "We,  the  jury,  find 
for  the  plaintiff  that  it  was  at  the  time  of  the  commence- 
ment of  this  suit  entitled  to  the  immediate  possession 
of  forty-two  (42)  head  of  cattle  described  in  plaintiflf'^j 
petition;  that  the  same  are  unlawfully  and  wrongfully 
detained  by  the  defendant,  and  are  of  the  value  of 
1346.50,'' — upon  which  verdict  the  court  rendered  judg- 
ment as  follows:  "That  the  plain tifif  have  and  recover 
of  and  from  the  defendant  forty-two  (42)  head  of  cattle 
described  in  plaintiff's  petition,  an<i  some  of  which  are 
described  in  the  sheriff's  return  on  the  order  of  replevin 
issued  in  this  action  as  being  branded  thus,  X,  on  each 
jaw,  and  afterwards  branded  by  the  sheriff  thus, — on  the 
nose  of  each  animal,  just  in  front  of  the  said  cross  brand, 
for  further  identification;  not  including  such  of  said 
cattle  so  marked  and  purchased  of  John  Osman  by  said 
defendant  as  may  be  so  marked  and  branded,  not  more 
than  eleven  in  number.  And  that  in  case  the  return  of 
said  forty-two  (42)  head  of  cattle  cannot  be  had,  that 
the  plaintiff  have  and  recover  of  the  defendant  the  sum 
of  1346.50,  with  7  per  cent,  thereon  from  the  commence- 
ment of  this  action,  and  the  costs  of  this  action," — to 
M'hich  verdict  of  the  jury  and  finding  of  the  court  the 
defendant  duly  excepted,  now  excepts,  and  brings  the 
case  here  for  i-eview.    Affirmed. 
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Irwin,  J. :  The  first  ground  for  reversal  urged  by  the 
defendant  is:  "No  finding  of  the  amount  due  the  plain- 
tifif  is  made  by  the  jury."  But  counsel  say  the  court 
undertook  to  cure  this  failure  by  the  finding  of  such 
fact.  We  do  not  think  the  finding  of  the  court  is  sus- 
ceptible of  this  construction.  We  think  the  verdict  of 
the  jury  was  broad  enough  to  authorize  the  court's  find- 
ing. True,  the  jury  do  not,  in  so  many  words,  say  there 
is  due  the  plaintiff  from  the  defendant  the  sum  of 
1346.50;  neither  could  they  render  such  a  verdict  in  this 
class  of  a  case.  But  we  think  that  the  language  used  by 
the  jury  in  their  verdict,  "that  the  same  are  wrongfully 
and  unlawfully  detained  by  the  defendant,  and  are  of  the 
value  of  1346.50,"  would  sustain  the  alternative  judgment 
for  the  return  of  the  cattle,  or  the  payment  of  the  amount 
which  is  found  by  the  court,  based  thereon. 

We  cannot  agree  with  the  counsel  for  the  plaintiff  in 
error  that  there  is  nothing  in  the  verdict  of  the  jury  in- 
dicating the  time  when  the  jury  fixed  the  value  of  the 
cattle,  because  we  think  the  language  of  the  verdict 
clearly  indicates  that  the  value  fixed  by  the  jury  was  at 
the  time  of  the  commencement  of  the  suit. 

Counsel  for  plaintiff  in  error  insist  that  the  fact  is 
undisputed  that  this  mortgage  was  given  upon  the  cattle 
which  were  mingling  with  large  numbers  of  other  <  attl  •  of 
the  same  kind  and  character,  similarly  branded,  and  of 
the  same  grade  and  description,  and  that  the  cattle  de- 
scribed in  the  mortgage  could  not  have  been  identified 
or  distinguished  from  the  others  at  the  time  this  mort- 
gage was  given;  but  we  think  a  careful  reading  of  all  the 
evidence  in  the  case  will  not  bear  out  this  contention,  but 


Digitized  by 


Google 


VOL.   VIII.— JUNE   TERM,  1809.  649 

Opinion  of  the  Court. 

will  rather  tend  to  establi«h  the  contrary.  The  language 
of  the  mortgage  itself  tends  to  show  that  the  mortgagor 
had  no  other  property  of  the  same  description  in  his 
possession.  The  testimony  of  Wilson  is  that  Wilson  and 
Coffey  sold  Madison  56  head  of  cattle  in  November  or 
December,  and  at  that  time  Madison  had  no  other  cattle; 
and  the  mortgagor  describes  the  cattle  mortgaged  as 
those  bought  of  Wilson  and  CJoflfey.  True  it  is  that  Wil- 
son says  Madison  was  wintering  some  other  cattle  for 
him,  which  were  in  the  same  field  with  the  mortgaged 
cattle,  but  he  says  they  were  of  a  poorer  grade  and  an  in- 
ferior quality;  in  fact,  to  use  his  language,  he  says: 
**They  were  the  poorest  in  the  bunch;  they  were  the  tail- 
ings,— the  sorriest  cattle," — so  they  were  easily  to  be  dis- 
tinguished from  the  others,  and  were  not  of  the  same 
grade  or  of  the  same  description. 

The  next  contention  is  that,  at  the  time  the  cattle  in 
question  were  purchased  by  Watts,  the  record  does  not 
show  that  the  mortgage  of  the  bank  was  recorded  as  re- 
quired by  law,  and  consequently  was  no  notice  to  Watts, 
and  that  his  purchase  was  in  good  faith,  and  without 
notice,  either  actual  or  constructive,  of  the  mortgage  to 
the  El  Reno  Bank.  The  record  shows  tha<t  it  is  admitted 
by  the  defendant's  counsel  that  the  intsrument  offered  in 
evidence  by  the  plaintiif  is  a  certified  copy  of  the  original 
instrument  on  file  in  the  office  of  the  register  of  d' 
The  only  objection  there  raised  was  that  the  instrument 
was  not  a  chattel  mortgage;  but,  in  our  judgment,  thi?i 
agreement  of  counsel  amounts  to  this:  that  the  copy 
might  be  treated  in  every  respect  as  the  original.  In 
fact,  under  our  law,  a  copy  was  all  that  could  be  pro- 
duced by  the  plaintiff,  as  the  Statutes  of  Oklahoma  of 
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1893,  (section  24,  ch.  51,)  prohibit  the  removal  of  the 
original  mortgage  fipom  the  office  of  the  regieter  before 
the  same  ift  canceled.  The  question  then  la,  does  the 
copy  intiroduced,  together  with  the  indorsements  thereon, 
show  a  legal  recording?  It  is  contended  that  the  record- 
ing of  the  mortgage  was  improper,  because  the  mortgage 
does  not  show  that  it  was  executed  before  two  witnesses, 
as  required  by  the  statute  of  this  Territory.  While  it  is 
true  that  on  the  instrument  there  appear  the  signatures 
of  two  persons  as  witnesses  thereto,  yet  it  is  urged  by 
the  defendant  that  the  two  witnesses  thereon,  to  wit, 
B.  B.  Burrell  and  T.  J.  Stewart,  were  incapacitated  from 
acting  as  witnesses  to  said  instrument,  by  reason  of  their 
interest,  as  it  is  alleged  they  were  the  president  and 
cashier  of  the  bank  to  whom  the  m<Mi:gage  was  given, 
and  hence  were  interested  parties;  and,  if  so,  it  is  con- 
tended that  they  could  not  legally  act  as  witnesses.  An 
inspection  of  the  Statutes  of  Oklahoma  of  1893,  (chapter 
51,  section  23,)  will  sa.ow  the  following  provision:  "A 
mortgage  of  pergonal  property  must  be  signed  by  the 
mortgagor  in  the  presence  of  two  persons  who  must  sign 
the  same  as  witnes^»es  thereto,  and  no  further  proof  of 
acknowledgment  is  required  to  admit  it  to  be  filed." 
The  statute  makes  no  express  limitation  or  prohibition 
as  to  any  class  or  kind  of  persons  who  shall  act  as  wit- 
nesses. It  is  silent  as  to  the  interest  or  lack  of  interest 
of  the  witnesses,  and  the  only  requisite  expressly  re- 
quired is  that  it  shall  be  signed  by  two  persons  as  wit- 
nesses, and,  when  this  is  done,  it  shall  be  admitted  to 
filing  in  the  ofl'ice  of  the  register  of  deeds. 

The  question  is,  can  or  should  the  courts  enlarge  upon 
the  requirements  of  the  legislature  in  this  particular? 
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Should  the  courts  add  to  or  require  other  or  diflPerent 
qualifications  on  the  part  of  such  witnesses  than  such  as 
the  legislature  in  its  wisdom  has  seen  fit  to  prescribe? 
It  is  contended  that  this  act  of  the  witnesses  takes  the 
place  of  acknowledging,  and  should  be  governed  by  the 
same  rules,  and  held  to  the  same  degree  of  strictness, 
and  that  impliedly,  at  least,  interested  persons  cannot 
be  witnesses  or  take  the  acknowledgment  to  such  an 
instrument,  and  authorities  are  cited  to  sustain  this  con- 
tention. Among  the  many  authorities  cited  by  the  plain- 
tiff in  error's  counsel  is  a  case  from  our  own  supreme 
•court,  in  the  case  of  Campbell  v.  Richardson,  6  Okla.  375. 
But  an  examination  of  that  case  will  show  that  all  that 
is  held  there  is  that  two  witnesses  to  the  execution  of  a 
mortgage  on  personal  property  was  an  imperative  re- 
quirement of  the  law,  in  order  to  render  such  a  mort- 
gage good  as  against  the  interests  of  creditors  or  bona  fide 
purchasers  without  notice,  and,  as  this  contention  is 
settled  beyond  controversy  by  the  express  terms  of  the 
statute,  we  are  unable  to  see  that  this  case  throws  any 
light  on  the  case  in  hand.  We  have  carefully  examined 
the  authorities  cited,  and  as  many  others  as  were  at  our 
command,  and,  so  far  as  we  can  ascertain,  the  holdings 
of  the  courts  on  this  subject  have  been  that  an  interest 
such  as  will  invalidate  an  acknowledgmenft  to  an  instru- 
ment like  the  one  in  question  must  be  a  personal  interest. 
We  do  not  think  that  the  fact  alone  that  a  person  was  an 
officer  of  a  bank,  or  a  corporation,  would  necessarily 
make  him  an  interested  person,  in  the  meaning  of  the 
law,  so  as  to  render  an  acknowledgment  taken  by  him, 
where  the  bank  or  a  corporation  was  a  party,  necessarily 
void. 
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In  the  case  of  Oroesbeck  v.  Seeley^  13  Mich.  329,  cited 
by  counsej,  this  question  is  not  discussed  to  any  great 
extent,  nor  does  it  seem  to  h«ve  been  relied  upon  to  any 
great  extent,  by  counsel,  and  it  was  not  the  controlling 
point  on  which  that  case  was  decided.  The  court  there 
decided  the  case  upon  the  grounds  that  the  legislature 
exceeded  its  authority  in  making  the  tax  law  on  which 
the  action  was  founded.  On  the  point  of  ii^terest  in  the 
acknowledging  officer,  all  the  court  there  say  is:  "We 
should  have  no  hesitation  in  holding  that  a  person  could 
not  take  the  acknowledgment  of  a  deed  made  to  himself.'^ 
On  this  position,  it  seems  to  us,  lawyers  could  not  disa- 
gree.   But  we  think  this  is  not  the  case  at  bar. 

The  cases  of  Stevens  v.  Hampton,  46  Mo.  404,  Wesson  v, 
Connor,  54  Miss.  351,  and  Bowden  v.  Parrish,  (Va.)  9  S.  E. 
616,  cited  by  counsel,  are  all  on  the  same  line,  and  are 
cases  where  the  person  taking  the  acknowledgment  was 
n<amed  as  the  trustee  in  the  trust  deed  acknowledged, 
and  where,  as  a  matter  of  fact,  a  person  is  acknowledg- 
ing his  own  deed,  and  is  an  interested  party  to  the  extent 
of  fees  and  commissions,  as  trustee,  and  in  this  particular 
are  niot  parallel  cases  with  the  case  in  question,  and,  as^ 
it  seems  to  us,  present  a  very  different  question. 

The  case  of  Miles  v.  Kelley,  reported  in  40  8.  W.  599,  is 
a  Texas  case,  which  in  its  facts  comes  a  little  nearer  the 
case  at  bar,  but  in  that  case  the  acknowledging  officer 
was  the  managing  agent  of  the  association  to  whom  the 
mortgage  was  given,  and  was  pecuniarily  and  financially 
interested  in  the  instrument,  as  he  received  a  per  cent, 
of  the  gross  earnings  of  the  association,  and  in  this,  in 
our  judgmenrt,  it  differs  materially  from  the  case  under 
consideration. 
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The  case  cited  by  counsel  for  plaintiff  in  error  of  Kothe 
V.  KragReynolds  Co.,  50  N.  E.  594,  an  Indiana  case,  was 
where  the  acknowledgment  was  taken  before  a  notary 
who  was  an  officer  of  the  corporation  giving  the  mort- 
gage. Such  acknowledgment  was  held  bad,  because  in 
the  state  of  Indiana  there  was  a  positive  statute  pro- 
hibiting, in  express  terms,  any  notary  public  fTom  tak- 
ing any  acknowledgment  in  the  business  dealings  of  any 
bank  or  corporation  in  which  said  notary  held  any  office 
or  position,  and  this  acknowledgment  was  a  violation  of 
the  express  terms  of  this  statute,  and  hence  differs  from 
the  case  at  bar. 

We  think  the  just,  reasonable,  and  correct  rule  in  this 
class  of  eases  is  the  one  laid  down  by  the  supreme  court 
of  Missouri  in  the  case  of  Stevens  v.  HamptoUy  reported  in 
46  Mo.  408.  The  rule  there  laid  down  is  this:  "When  the 
recorded  instrument  shows  on  its  face  that  the  acknowl- 
edgment was  taken  by  a  party  in  interest,  it  is  improp- 
erly recorded,  and  is  not  constructive  notice;  but  when 
it  is  fair  upon  its  face  it  is  the  duty  of  the  register  to  re- 
ceive and  record  it,  and  its  record  operates  as  notice,  not- 
withstanding there  may  be  some  hidden  defects." 

Now,  applying  this  rule  to  the  facts  in  this  case,  we 
think  the  instrument  was  properly  and  legally  recorded. 
There  is  absolutely  nothing  in  evidence,  as  shown  by  the 
record,  to  prove  that  Stewart  or  Burrell,  or  either  of 
them,  were  stockholders  in  the  El  Reno  bank,  or  had  one 
dollar's  worth  of  financial  interest  therein,  and  we  do 
not  think  that  the  fact  that  they  were  officers  of,  or  held 
positions  therein,  would  justify  us  in  presuming  they 
were  stockholders,  in  the  absence  of  proof  on  this  sub- 
ject.   This  instrument,  on  its  face,  seems  to  be  fair,  and 
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eeems  to  have  been  drawn,  executed,  and  recorded  with 
all  the  requirements  of  the  law,  and  we  do  not  think  we 
would  be  warranted  in  holding  otherwise,  in  the  absence 
of  proof  showing  the  contrary  to  be  true.  As  we  regard 
it,  to  hold  that  the  witnesses  to  this  instrument  were 
interested  parties,  and  incapable,  on  that  account,  of  act- 
ing in  that  capacity,  would  be  to  indulge  in  a  presump- 
tion the  truth  of  which  there  is  no  evidence  in  the  record 
to  sustain.  It  may  or  may  not  be  true  that  the  witnesses 
are  interested  parties,  but,  if  so,  there  is  no  evidence  in 
this  record  to  show  it.  The  instrument,  as  instroduced 
in  evidence,  o^  its  face  shows  a  substantial  compliance 
with  the  law;  and  under  the  rule  adopted  in  the  Missouri 
case  cited,  which  we  think  is  the  true  rule,  it  must  be 
considered  as  notice  to  the  world  of  the  existence  of  the 
mortgage  in  question,  and  charges  defendant  with  notice 
that,  at  the  time  he  purchased  the  cattle  in  question  from 
Madison,  the  same  were  subject  to  the  chattel  mortgage 
to  the  bank,  and  the  only  title  acquired  by  him  was  such 
title  as  Madison  had  in  the  cattle;  and  the  title  so  ac- 
quired was  subject  and  second  to  the  rights  and  interests 
of  the  First  National  Bank  of  El  Reno. 

True  it  is,  as  stated  in  the  instruction  asked  for  by  the 
defendant's  counsel,  the  defendant  had  the  legal  right  to 
purchase  the  cattle  in  question  from  Madison,  without 
making  an  examination  of  the  records  to  ascertain  the 
condition  of  Madison's  title;  but  in  doing  so  he  took  his^ 
own  risk,  and  took  chances  as  to  what  the  right,  title, 
and  interest  of  Madison  were.  This  action  of  replevia 
is  based  upon  the  theory  that,  at  the  time  of  the  com- 
mencement of  the  suit,  the  defendant  unlawfully  and 
wrongfully  detained  from    the    plaintiff    the    personal 
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propert}',  to  wit,  the  cattle  described  in  plaintiff's  peti- 
tion; and  the  gist  of  the  action  is  such  wrongful  and  un- 
lawful detention,  and  a  recovery  does  not  depend  upon 
the  fact  of  whether  the  sheriff  executing  the  writ  did  or 
did  not  levy  upon  the  exact  and  particular  cattle  de- 
scribed in  the  petition  and  in  the  mortgage  in  ques- 
tion. He  may  have  levied  upon  all  the  said 
cattle,  or  any  number  or  part  thereof,  or  he  may 
have,  by  levy,  secured  none  of  the  cattle 
described  in  the  plaintiff's  petition.  The  question  to  be 
tried  by  the  jury  was,  did  the  defendant,  at  the  time  of 
th^commencement  of  the  suit,  have  and  detain  from  the 
plaintiff  the  cattle  described  in  his  petition?  and,  if  so, 
fthe  verdict  of  the  jury  should  be  for  the  return  of  the 
cattle,  or,  in  the  alternative,  the  payment  by  the  de- 
fendant to  the  plaintiff  of  the  value  thereof,  as  fixed  by 
the  jury.  Such  a  verdict  is  authorized  by  the  statutes  of 
Oklahoma. 

Counsel  for  the  plaintiff  in  error  complain  that  the 
court  erred  in  refusing  special  instructions  asked  by  the 
defendant  in  the  court  below,  Nos.  6,  8,  9, 11, 12, 13, 14, 16, 
and  17.  We  think  instruction  No.  6  is  bad,  for  the 
reason  that  it  makes  the  statement:  **It  is  not  con- 
tended in  this  trial  that  the  defendants  acted  in  bad 
faith  in  purchasing  the  cattle  of  Madison."  This  is  a 
conclusion  to  be  drawn  from  the  evidence  by  the  jury, 
and  not  by  the  court.  It  is  usually  bad  taste  for  the 
court  to  «tate  in  instructions  what  is  and  what  is  not 
contended  for  by  the  different  sides  in  a  law  suit.  The 
evidence  will  develop  this,  and  it  is  the  province  of  the 
jury,  and  not  the  court,  to  determine  the  contention  of 
the  parties,  as  shown  by  the  evidence.     Instruction  No.  8 
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is  as  to  the  legal  effect  of  the  defendant  not  requiring 
a  written  bill  of  sale  of  Madison  at  the  time  of  the  pur- 
chase of  the  cattle  in  question,  and  the  point  therein  con- 
tained is  fully  and  completely  covered  by  the  court  in 
general  instruction  No.  7.  We  think  instructions  Nos. 
9, 11, 12,  13,  14,  16,  and  17  were  properly  refused,  as  they 
do  not,  in  our  judgment,  state  the  law  correctly.  We 
have  examined  the  court's  general  instructions,  and 
think  they  clearly  and  fairly  state  the  law  on  the  ques- 
tions involved  in  this  i^ase;  and  while  some  of  the  special 
instructions  asked  by  the  defendant  come  very  close  to 
the  line  of  being  good  instructions,  and  might,  we  think, 
have  been  given  by  the  court  without:  committing  error, 
on  the  whole  we  cannot  see  that  the  rights  and  interests 
of  the  defendant  have  in  any  way  been  jeopardized  by 
the  instructions. 

The  next  and  only  remaining  question  in  the  case  is, 
were  the  cattle  properly  described  in  the  mortgage  filed, 
as  against  the  interests  of  the  defendant,  he  being  a  sub- 
sequent purchaser,  and  did  the  mortgage  charge  him  with 
notice?  These  cattle  were  described  as  30  head  of  year- 
ling steer  calves,  and  as  30  head  of  yearling  heifer  calves, 
and  the  proof  of  how  many  of  the  cattle  taken  were  steei-s 
and  how  many  were  heifers  is  not  as  complete  and  satis- 
factory as  it  might  be,  but,  for  the  reasons  stated  above, 
we  do  not  regard  this  as  very  material.  We  think  the 
sex  of  the  cattle  is  merely  one  of  the  means  or  identifica- 
tion, an<i  is  a  descriptive  feature,  and  not  a  controlling 
element  in  determining  what  cattle  were  included  in  the 
conveyance. 

Mr.  Jones,  in  his  work  on  Chattel  Mortgages  (3d  Ed., 
sec.  64,)  says:    ^^A  description  which,  without  stating  the 
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location  of  the  property,  would  be  regarded  as  too  indefl- 
Eite,  may  be  rendered  suflficiently  definite  and  certain  by 
making  tbe  mortgage  itself  indicate  where  the  property 
niay  be  found  upon  inquiry." 

In  the  case  at  bar,  the  cattle  described  wf  re  said  to  he 
located  at  a  particular  place,  at  a  certain  distance  from, 
and  in  a  certain  direction  from,  El  Reno,  by  the  use  of 
which  The  cattle  could  be  located;  thereby  coniinj?  within 
the  definition  of  a  good  description  as  givon  by  Mr. 
Jones  in  his  work  on  Mortgages.  1  Cobbey,  Chat. 
Mort.  p.  170,  section  170,  says:  "When  a  mortgage  itself 
suggests  inquiries  which  would  have  led  to  the  identifi- 
cation of  the  property  without  diflPiculty,  it  is  sufficient 
to  charge  with  notice  third  parties." 

In  the  case  of  Buck  i\  Bank,  29  Neb.  407,  45  N.  W.  776, 
the  following  description  was  held  good  in  a  chattel 
mortgage:  "Xinety-five  head  of  steers,  one  year  old  this 
spring,  marked  as  follows:  Right  ear  cropped,  and 
notch  cut  out  of  the  under  side  of  the  left, — being  same 
cattle  I  have  this  day  purchased  of  Welcome  Mowery, 
being  all  the  cattle  I  now  have  thus  marked.  Said  cattle 
are  to  be  kept  in  Seward  county,  Neb.,  except  during  the 
herding  season,  in  which  they  are  to  be  kept  in  Butler 
county,  Neb." 

From  the  descriptions  held  good  by  the  authorities 
cited,  we  have  no  hesitation  in  saying  that  the  descrip- 
tion contained  in  the  mortgage  in  question  is  sufficiently 
definite  and  certain  to  be  notice  to  third  parties  of  the 
cattle  contained  in  the  mortgage  of  the  bank.  But  we 
regard  the  identification  as  a  question  of  fact,  to  be  de- 
tennin-ed  by  the  jury  from  the  evidence  in  the  case,  and 
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we  have  repeatedly  held  that,  where  a  question  of  fact 
was  determined  by  the  jury,  thi«  court  would  not  disturb 
such  finding  where  the  evidence  would  reasonably  sus- 
tain the  verdict,  and  in  this  case  we  think  a  reading  of 
the  evidence  will  show  that  there  was  evidence  sufficient 
to  reasonably  sustain  the  verdict  of  the  jury.  This  rule, 
we  think,  has  been  followed  almost  universally  by  the 
courts  of  the  various  states  and  territories. 

In  the  case  of  Bank  v.  Ratkey,  79  Iowa,  216,  44  N.  W* 
362,  the  court  says:  "Where  there  is  some  evidence  as  to 
the  identity  of  mortgaged  chattels,  this  court  will  not  dis- 
turb tlie  finding  of  the  jury  on  this  point;"  aad  this  we 
think  is  the  proper  ruling  to  follow,  and  which  we  will 
follow  in  this  case;  and  after  careful  examination  of  the 
entire  record,  showing  the  evidence,  instructions,  plead- 
ings, and  rulings  of  the  court,  we  are  of  the  opinion  that 
substantial  justice  has  been  done,  and  hence  the  judg- 
ment of  the  lower  court  will  be  sustained. 

All  of  the  Justices  concurring. 
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Allen  J.  Acers  v.  Warren  K.  Snyder. 

(FUed  AuflT.  26,  1899.) 

L  PXTBL.IC  Lands— Findings  by  Secretary  of  Interior—Review,  The  findltiirs 
of  the  secretary  of  the  Interior  in  a  contested  lot  case  upon  contro- 
verted questions  of  fact  a  e  conclusive,  and  will  not  be  disturbed  or 
reviewed  by  the  courts. 

2.  Qauk— Evidence— Presumption,  In  the  absence  of  the  evidence  upon 
which  the  secretary  based  his  flnd.'n^s  in  a  lot  contest  case,  the 
court  will  presume  that  there  was  legral,  competent,  and  relevant 
evidence  to  support  each  finding,  although  there  may  have  been 
incompetent  evidence  before  the  secretary. 

8.  BAU^—Revieto—Motion^Notice.  Notice  of  a  motion  for  review  of  a 
decision  of  the  secretary  of  the  interior  before  that  officer  need  not 
be  served  on  the  attorney  of  record  of  the  adverse  party.  Service 
of  notice  upon  the  party  himself  is  sufficient. 

4.  Public  Lands— FrooeedifH^a  Before  Becretary.  The  proceedings  before 
the  secretary  In  matters  pertaining  to  the  disposal  of  the  public 
lands  are  not  void  by  reason  of  failure  to  grive  notice  to  interested 
parties.  The  secretary  has  power  to  determine  all  such  matters  on 
his  own  motion,  and  mere  irregularities  will  not  render  such  pro- 
ceedings void. 

(Syllabus  by  the  Court.) 

Error  from  the  District  Court  of  Noble  County;    before 
B.  T.  Hainer,  District  Judge. 

8.  H.  Harris  and  C.  A.  Morris^  for  plaintiff  in  erpor. 

Thomas  H,  Doyle  and  Lewis  d  Snyder,  for  defendant  in 
error. 

Action  by  Warren  K.  Bnyder  against  Allen  J.  Acersw 
Judgment  for  plaintiff.  Defendant  brings  error.  Af- 
firmed. 
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BuRPORD,  C.  J.:  This  is  an  action  in  ejectment, 
brought  by  Snyder  against  Acers  to  obtain  lot  44  in 
block  12  in  the  city  of  Perry.  Snyder  alleges  In  his  peti- 
tion that  he  is  the  owner  of  said  lot,  and  entitled  to  the 
possession  thereof,  and  that  the  defendant,  Acers,  un- 
lawfully keeps  him  out  of  possession.  He  furth^*  avers 
that  he  obtained  his  title  through  a  deed  executed  to  him 
by  the  townsite  trustees  for  the  city  of  Perry,  appointed 
by  the  secretary  of  the  interior,  and  he  makes  the  deed 
an  exhibit  to  his  petition.  In  a  second  cause  of  actioo 
he  demandsi  an  accounting  and  judgment  for  rents 
and  profits.  Acers  answered  by  a  general  denial,  except 
that  he  admitted  that  Snyder  was  the  holder  of  the  legal 
title  to  said  lot.  He  also  set  up  in  an  amended  croes- 
petitioo  that  he  was  an  original  settler  on  said  lot,  and 
a  contestant  therefor  before  the  several  branches  of  the 
land  department,  and  that  the  secretary  of  the  interior 
had  finally  awarded  the  lot  to  Snyder;  but  that  by  misr 
take  and  misapplication  of  law  the  secretary  had 
awarded  the  lot  to  Snyder,  when  it  should  have  been 
awarded  to  him,  and  he  asked  to  have  a  resulting  trust 
declared. 

In  a  second  cause  of  action,  by  way  of  cross-petition, 
Acers  attempted  to  set  up  a  claim  for  the  value  of  his 
improvements  under  the  occupying  claimant's  act  In 
this  cause  of  action  he  based  his  claim  for  aid  of  the 
occupying  claimant's  act  on  the  allegation  that  the  lands 
Off  wMch  this  lot  is  a  part  are  Indian  lands  lying  in  this 
Territory.  Snyder  interposed  a  demurrer  to  the 
amended  cross-demands,  and  it  was  sustained.  Snyder 
then  dismissed  his  cause  of  action  for  rents  and  profits. 
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and  moTed  for  judgment  on  the  pleadings,  which  was 
giyen  in  his  fayor.  A  new  trial  was  granted  as  mattw' 
of  right,  and  cause  continued  until  another  term.  At 
the  next  term  motion  was  again  made  by  Snyder  for 
judgment  in  his  favor  on  the  pleadings,  which  was 
granted.    Acers  appeals. 

We  would  be  warranted  in  the  exercise  of  a  sound  dis- 
cretion in  dismissing  this  case  without  a  consideration 
of  the  alleged  errors.  The  brief  for  plaintiff  in  error  con- 
tained numerous  and  divers  assertions  and  statements 
as  to  the  rules  of  the  interior  department,  the  practice 
in  land  cases,  and  the  law  governing  such  proceedings; 
but  we  are  cited  to  no  rules,  nor  are  we  advised  where 
the  law  contended  for  may  be  found.  While  it  is  true 
that  courts  are  presumed  to  know  the  law,  they  only 
know  it  in  fact  by  searching  the  books  and  advising 
themselves  as  to  what  the  law  is  in  any  particular  case. 
It  is  the  duty  of  counsel  who  present  a  case  to  this  court 
not  only  to  state  correct  propositions  of  law  applicable 
to  the  case  they  present,  but  also  to  point  out  in  the 
brief  where  the  court  may  find  the  law  contended  for. 
And  where  counsel  fail  to  do  this,  courts  are  under  no 
obligation  to  perform  such  duty  for  them.  And  when 
such  conditions  are  found  to  exist  the  courts  may  prop- 
erly, and  ordinarily  should,  dismias  the  cause  without 
examining  into  the  merits  of  the  case. 

The  first  cause  of  action  in  defendant's  cross-petition 
is  based  upon  the  alleged  errors  of  the  secretary  of  Ihe 
interior  in  dealing  with  his  contest  for  said  lot.  The 
pleading  is  voluminous,  and,  but  for  the  want  of  two 
or  three  material  omissions,  would  be  sufficient  to  war- 
rant a  hearing  on  the  matters  complained  of.    One  of 
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the  contentions  is  that,  aft«r  the  secretary  of  the  in- 
terior had  rendered  a  decisioin  in  his  f ayor ,  awarding  him 
the  lot  in  question,  Snyder  filed  a  motion  for  review, 
notice  of  which  was  not  served  on  his  attorney  of  record, 
and  that  without  such  notice  the  secretary  was  without 
jurisdiction,  and  that  the  last  order  was  void.  The  alle- 
gation upon  which  he  bases  this  contention  is  not  suffi- 
cient. It  may  be  true  that  no  notice  of  the  motion  for 
review  was  served  on  his  attorney  of  record,  and  yet,  if 
the  notice  was  serveid  personally  on  Acers,  it  would  be 
sufficient  He  does  not  allege  that  he  had  no  notice  of 
the  motion.  Nor  is  the  conclusion  correct  that  the  sec- 
retary of  the  interior  would  be  without  jurisdictioii  in 
the  absence  of  a  notice  to  an  adverse  party.  It  would 
evidently  be  error  to  proceed  to  hear  a  contested  matter 
without  notice  to  all  parties  in  interest;  yet  the  secretary 
of  the  interior  has  authority  and  jurisdiction  on  hie  own 
motion  to  review  any  decision  pertaining  to  disposal  of 
the  public  lands  up  to  the  time  patent  issues,  end  his 
action  would  not  be  void  in.  such  case,  even  though  no 
notice  waa  given  until  the  final  decision  wae  reached. 

The  principal  contention  urged  by  Acers  in  support 
of  his  cross-petition  is  that  improper  evidence  was  con- 
sidered by  the  secretary  in  determindng  his  final  deci- 
sion on  the  motion  for  review.  Depositione  had  been 
taken  by  Snyder,  and  used  on  the  trial.  Objectionfi  were 
made  to  these  depositions  on  several  technical  grounds, 
to  the  effect  that  the  envelope  waa  not  properly  indoreed, 
that  the  commission  was  not  in  proper  form,  and  that 
the  time  and  place  were  not  properly  designated.  These 
objections  were  passed  upon  by  the  department,  and  the 
depositions  considered.    The  land  department  was  the 


Digitized  by 


Google 


VOL.   VIII.— JUNE    TERM,  1899.  663 

Opinion  of  the  Court. 

proper  tribunal  to  conetroe  it©  own  rules  of  practice,  and, 
ae  we  have  neither  been  cited  to  the  rules  or  any  deci- 
sions of  the  department  affecting  these  matters,  we  will 
presume  that  the  officers  of  the  department  properly 
decided  these  matters.  It  appears  from  the  decision  of 
the  secretary  that  there  was  conflicting  evidence  on 
each  of  the  material  qhestions  to  be  determined  in  the 
contest,  and  it  is  a  well-settled  rule  that  the  decisions  of 
the  land  department  upon  controverted  questions  of 
fact  are  final  and  conclusive,  and  courts  will  not  inquire 
into  nor  review  them.  The  evidence  upon  which  the  case 
was  before  the  dei)iartment  is  not  made  an  exhibit  to  the 
ero«8-petition,  and,  in  the  absence  of  such  evidence,  this 
court  will  presume  that  there  was  some  competent,  legal, 
and  relevant  evidence  in  support  of  every  finding  made 
by  the  secretary  of  the  interior;  and  where  there  wa« 
some  competent  evidence  the  court  will  not  presume 
that  the  secretary  was  influenced  by  incompetent  evi- 
dence, although  it  may  have  been  before  him.  The  alle- 
gations of  the  first  cause  of  action  in  the  cross-petition 
are  not  sufficient  to  warrant  the  court  in  setting  aside 
a  d»ecisdon  of  the  land  department. 

The  second  affirmative  defense  or  cause  of  action  in 
the  cross-petition  was  insufficient  to  entitle  the  defend- 
ant to  the  benefit  of  the  occupying  claimant's  act.  This 
court  will  take  judicial  notice  of  the  fact  that  the  city  of 
•Perry  is  located  upon  land  reserved  for  county-seat  pur- 
poses, and  that  it  was  land  belonging  to  the  United 
States  on  and  prior  to  September  16,  1893.  It  was  not 
Indian  land,  as  contemplated  by  ou-r  statute,  and  the 
allegation  in  the  cross-petition  that  the  lot  in  question 
was  settled  upon  by  defendant  as  Indian  land  cannot 
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be  made  the  baslB  far  claiming  the  yalne  of  his  improve- 
ments. There  was  no  error  in  sustaining  the  demurrer 
to  the  cross-petition. 

It  is  next  contended  that  the  court  erred  in  giving  judg- 
ment on  the  pleadings.  The  only  pleadings  presenting 
any  question  of  fact  are  the  petition,  alleging  owner- 
ship in  Snyder,  and  right  to  possession,  and  the 
general  denial  of  the  defendant,  In  which  he 
admits  that  the  title  to  the  lot  is  in  Snyder.  Title  prima 
facie  entitles  the  holder  to  possession.  If  the  defendant 
was  not  in  possession,  he  should  have  disclaimed.  If  he 
was  in  i>08s^sioai,  and  claimed  any  right  to  retain  same, 
the  burden  was  on  him  to  plead  it  and  show  it.  Snyder's 
petition  was  based  on  the  original  deed  from  the  govern- 
ment through  its  trustees.  There  could  1t)e  no  para- 
mount title,  and,  if  the  defendant  had  the  right  to  occupy 
the  land  as  against  the  owner  of  the  fee,  he  should 
have  in  some  manner  madle  known  to  the  court  his 
desire  to  make  such  proof.  While  there  may  have  been 
an  irregularity  in  rendering  judgment  in  this  manner, 
yet,  under  all  the  facts  pleaded  and  the  admissionsi  made 
by  the  defendant,  no  prejudicial  error  was  committed  by 
the  court  in  rendering  judgment  on  the  pleadings.  The 
judgment  of  the  district  court  is  affirmed,  at  the  costs  of 
the  plaintiff  in  error. 

Hainer,  J.,  having  presided  in  the  court  below,  not 
sitting;  all  of  the  other  Justices  concurring. 
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William  Casey  et  al  v.  Mack  Mason. 

(Filed  Nov.   6,  1899.) 


1.  Trotkutt— Possession— Tre$p<U9^Pleading.  One  may  maintain  tres- 
pass for  Injury  to  his  possession,  only  when  he  is  in  the  actual 
possession  and  so  alleges,  or  where  he  !s  the  owner  of  the  fee,  and 
further  shows  by  his  petition  that  the  land  Is  unoccupied,  and  the 
plaintiff  has  the  constructive  possession  thereof.  He  may  also 
maintain  an  action  in  the  nature  of  trespass  on  the  case  where  he 
allegres  that  he  owns  the  legal  title,  and  further  sets  out  such  a 
state  of  facts  as  will  show  that  the  injury  is  an  injury  to  the  real 
estate. 


2.  'DA'UAaKB—Pleadinif— Demurrer,  A  petition  which  alleflres  that  plain- 
tiff is  now,  and  has  been  since  the  2d  day  of  August,  1897,  the 
owner  in  fee  and  entitled  to  the  possession  of  certain  land, 
describing  it.  and  that  the  defendants,  on  the  6th  day  of  August. 
1897,  and  on  divers  other  days  between  that  day  and  the  com- 
mencement of  the  suit,  with  force  and  arms,  and  against  the 
consent  of  plaintiff,  broke  and  entered  upon  said  premises,  and 
with  teams  and  horses  and  mules  and  plows,  then  and  there  turned 
over  and  plowed,  with  said  teams  and  plows,  about  80  acres  of  said 
land,  to  the  damage  of  plaintiff  of  1100,  does  not  state  a  cause  of 
action  for  either  injury  to  the  possession  or  for  damages  to  the  real 
estate;  and  a  demurrer  thereto,  on  the  ground  that  the  petition 
dees  not  state  a  cause  of  action,  should  be  sustained. 
(Syllabus  by  the  Court.) 


Error  from  the  District  Court  of  Logan  County;  before 
Jno.  H.  Burfordy  District  Judge. 

Cotteral  d  Hornor  and  H.  R.  Thnrston,  for  plaintifT  iu 
error. 

LawrencCy  Huston  d  Huston,  for  defendant  in  error* 
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Action  bj  Mack  Mason  againet  William  Casey  and 
Charles  Casey.  Judgment  for  plaintiff.  Defendants 
bring  error.    Reversed. 

Opinion  of  the  court  by 

BuRWELL,  J.:  The  defendant  in  error,  Mack  Mason, 
commenced  this  action  in  the  district  court  of  liOgan 
county  against  the  plaintiffs  in  error  herein,  to  recover 
damages  for  an  alleged'  trespass  upon  real  estate.  The 
pelition,  omitting  the  caption,  ia  in  the  following  lan- 
guage: 

*'Mack  Mason,  plaintiff,  by  Lawrence,  Huston  & 
Huston,  his  attorneys,  complains  of  William  Casey 
and  Charles  Casey,  defendants,  and  for  his  cause  of 
action  against  said  defendants  alleges  that  he  is  now, 
and  has  been  since  the  second  day  of  August,  1897,  the 
owner  in  fee  and  entitled  to  the  possession  of  the  south- 
ea*:t  quarter  of  section  thirty-one,  (31)  m  township  fif- 
teen, (15)  north,  of  range  four,  (4)  west,  of  the  Indian 
Meridian,  in  the  county  of  Logan  and  Territory 
of  Oklahoma;  and  that  said  defendants,  <m  the 
6th  day  of  August  1897,  and  on  divers  other 
days  and  times  between  that  day  and  the  com- 
mencement of  this  suit,  with  force  and  arms^ 
and  against  the  consent  of  plaintiff  broke  and 
entered  upon  said  premises,  with  teams  of  horses 
and  mules  and  plows,  and  then  and  there  turned  over 
and  plowed,  with  said  teams  and  plows,  about  thirty 
acres  of  said  land,  to  the  damage  of  plaintiff  of  one 
hundred  dollars.  Wherefore  plaintiff  demands  judgment 
against  said  defendants  in  the  sum  of  one  hundred 
dollars  damages  and  costs  of  suit. 

''Lawrence,  Huston  &  Huston, 

"Attorneys  for  Plaintiff.^ 
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To  this  petition  the  plaintiffs  in  error  filed  a  general 
demurrer,  which  was  by  the  court  overruled,  to  which 
ruling  the  defendants  at  the  time  duly  excepted,  and  in 
this  court  they  assign  guch  ruling  as  error. 

As  the  ruling  of  the  court  on  the  demurrer  is  the  first 
question  to  be  disposed  of,  we  will  consider  it  at  this 
time,  before  making  a  statement  of  the  proceedings  and 
trial  subsequent  thereto.  It  is  contended  by  appellants 
that  the  petition  fails  to  state  a  cause  of  action,  be- 
cause it  nowhere  shows  that  the  plaintiff  below  was  in 
the  actual  jKxssession  of  the  land  at  the  time  that  it  is 
claimed  the  trespass  was  committed;  while,  on  the  other 
hand,  counsel  for  appellee  contend  that  possession  is  not 
a  prerequisite  to  maintaining  the  action,  and  that  the 
allegations  that  appellee  is  and  was  the  owner  of  the 
fee  and  entitled  to  the  possession  of  the  land,  (describing 
it,)  at  the  time  of  the  alleged  trespass,  is  sufficient. 

What  is  a  ^'trespass"?  It  is  any  misfeasance  or  act 
of  one  man  whereby  another  is  injuriously  treated  or 
damnified;  (see  Bl.  Comm.  208;)  any  unlawful  acts  com- 
mitted with  violence,  actual  or  implied,  to  the  person, 
j.roperty,  or  rights  of  another;  any  unauthorized  entry 
upon  the  realty  of  another,  to  the  damage  thereof;  (2 
Bouv.  Law  Diet  p.  747.)  While  different  authors  use 
different  terms  in  defining  the  word,  they  all  give  to  it 
the  same  meaning;  but  the  definition  given  by  Mr.  Bou- 
vier  is  probably  as  clear  as  any  that  can  be  found.  The 
particular  kind  of  trespass  involved  in  this  action,  and 
to  which  alone  we  will  direct  our  attention,  is  trespass 
upon  real  estate. 
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Originally,  at  c(mimon  law,  the  only  form  of  action  for 
trefipaas  apon  real  estate  was  treepass  quare  clausum  fre- 
git;  and  to  maintain  this  action  the  plaintiff  had  to  be  in 
possession  at  the  time  the  injury  was  sustained,  and  this 
action  would  only  lie  for  injury  to  the  possession.  The 
owner  of  the  fee  could  not  maintain  an  action  for  tres- 
pass, even  for  permanent  injury  to  the  land,  unless  he 
was  in  the  actual  possession;  and  this  condition  con- 
tinued until,  by  the  statutes  of  Westminster,  a  new  form 
of  action  was  created,  which  enabled  the  owner  of  the 
fee  to  maintain  an  action  for  trespass  where  the  dam- 
age affected  the  land,  and  the  right  of  the  owner  of  the 
legal  title  to  the  benefits  of  this  action,  which  waa 
called  "trespass  on  the  case,"  did  not  depend  upon  pos- 
8ess<ion.  These  two  forms  of  actions,  therefore,  existed 
at  common  law,  and  are  the  law  of  this  country,  except 
in  so  far  as  they  are  modified  by  statute.  To  sustain  an 
action  of  trespass  on  the  case,  a  plaintiff,  not  in  posses- 
sion, had  to  plead  and  prove  such  a  state  of  facts  as  would 
show  that  the  injury  complained  of  was  an  injury  to  the 
land  itself.  But  it  is  contended  by  the  appellee  that  the 
oommon-law  forms  of  actions  have  been  aboIishf>d,  and 
that  now  we  have  only  one  form  of  action,  which  is  called 
a  "civil  action,"  and  that  we  are  not  required  to  plead 
with  that  strictness  that  we  were  at  common  law. 

This  contention  is,  in  a  measure,  undoubtedly  correct^ 
but,  while  the  forms  of  actions  have  been  changed,  we 
must  not  forget  that  the  right  of  any  particular  action,  as 
it  existed  at  common  law,  remains  the  same,  unles^i 
abridged  or  denied  by  the  statute;  and,  while  the  com- 
mon-law forms  of  action  have  been  abolished,  the  rights 
of  sucb  actions  continue  to  exists  but  under  a  different 
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name.  Every  cau&e  of  action  thajt  existed  under  the 
common-law  forms,  which  has  not  been  abolished,  still 
exists  under  the  name  of  a  "civil  action."  The  statute 
did  not  abolish  common-law  causes  of  action — 
it  only  abolished  their  forms  and  grouped  them  under 
one  head — and  there  *  is  no  difference  between 
trespass  at  common  law  and  under  the  statute.  A  plain- 
tiff, under  the  statute,  must  allege  and  prove  every  fact 
that  he  was  required  to  allege  and  prove  at  common  law. 
To  illustrate:  The  owner  of  the  fee,  not  in  possession, 
cannot,  under  the  statute,  maintain  an  action  for  injury 
to  the  possession  any  more  than  he  could  at  common  law. 
At  common  law  a  plaintiff  had  tp  allege  such  a  state  of 
facts  as  would  show  that  he  was  entitled  to  the  relief 
prayed,  or  his  action  was  dismissed.  Will  he,  under  the 
^statute,  be  excused  by  pleading  less?  Certainly  not. 
Under  the  statute  he  may  amend,  but  the  same  facts 
must  be  pleaded  as  at  common  law,  only  under  a  different 
form,  and  the  pleading  is  given  a  different  name. 
At  common  law  a  cause  of  action  had  to  be 
stated  in  a  certain  form,  with  technical  precision.  The 
statute  ignores  this  form,  and  looks  to  the  substance  of 
the  pleading  only.  The  statute,  though,  exacts  from  the 
pleader  every  allegation  which  is  necessary  to  show  that 
he  is  entitled  to  the  relief  sought. 

With  this  thought  in  mind,  we  will  return  to  the  peti- 
tion in  this  case.  It  alleges  that  the  plaintiff  was  the 
owner  of  the  fee,  and  entitled  to  the  possession;  but  these 
allegations  are  not  sufficient  to  show  that  he  was  in  the 
actual  possession.  In  fact,  the  allegation  that  he  was 
^'entitled  to  the  possession"  of  the  real  estate  indicates 
that  he  was  not  in  the  actual  possession  thereof^  and  that 
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is  *he  construction  which  we  place  upon  it;  for  it  will  be 
preeumed  that,  if  the  plaintiff  was  in  the  actual  pos- 
eee&ion  of  the  land,  he  would  have  so  stated  in  his  plead- 
ing. But,  under  the  contention  of  appellee,  that  would 
nake  no  difference. 

However,  we  take  a  different  view  of  the  law.  Mr. 
Waterman,  in  his  work  on  Trespass,  (volume  2,  section 
987,)  says:  "The  action  (referring  to  trespass)  is  brought 
to  recover  damages  for  an  injury  to  the  plaintiff's  pos- 
session of  real  estate.  The  substance  of  the  declaration 
is  that  the  defendant  has  forcibly  and  wrongfully  in- 
vaded land  in  the  possession  of  the  plaintiff.  Though 
the  title  of  property  in  the  locus  may,  and  often  does^ 
come  in  controversy,  yet  the  gist  of  the  action  Is  always 
the  injury  done  to  the  plaintiff's  possession*,  actual  or 
constructive."  We  think  that  one  is  not  entitled  to 
maintain  an  action  for  trespass  unless  he  is  in  the  actual 
possession  of  the  realty,  except  where  he  holds  the  fee, 
and  the  injury  is  to  the  land  itself,  or  where  plaintiff  owns 
the  fee,  and  further  shows  by  his  petition  that  the  land  is 
unoccupied,  and  he  has  the  constructive  possession 
thereof.  This  position  is  amply  supported  by  the  author- 
ities. 

In  2  Greenl.  Ev.  section  616,  it  is  said:  "But  where 
the  general  owner  has  conveyed  to  another  the  exclusive 
right  of  present  possession  and  enjoyment,  retaining  to 
himself  only  a  reversionary  interest,  the  possession  is 
that  of  the  lessee  or  bailee,  who  alone  can  maintain  an 
action  of  trespass  for  a  forcible  injury  to  the  property, 
the  remedy  of  the  general  owner  or  reversioner  being  an 
action  on  the  case."  The  same  author,  in  the  same  vol- 
ume, in  section  613,  in  speaking  of  trespass,  lays  down 
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the  fallowing  rule:  "Though  the  right  of  property  mav, 
and  often  does,  come  in  controversy  in  this  action,  yet 
the  gist  of  the  action  is  the  injnry  done  to  the  plaintiff's 
possession.  The  substance  of  the  declaration,  there- 
fore, is  that  the  defendant  has  forcibly  and  wrongfully 
injured  property  in  the  possession  of  the  plaintiff;  and 
under  the  general  issue  the  plaintiff  must  prove  (1)  that 
the  property  was  in  his  possession  at  the  time  of  the  in- 
jury, and  this,  rightfully,  as  againfrt  the  defendant;  and 
(2)  that  the  injury  was  committed  by  the  defendant  with 
force/' 

We  will  now  notice  the  rule  laid  down  in  the  American 
'&  English  Encyclopaedia  of  Law  in  relation  to  this  ac- 
tion, (volume  26,  p.  580,  et  seq.):  "Possession  is  the  de- 
tention or  enjoyment  of  a  thing  which  a  man  holds  or 
exerciser  by  himself,  or  by  another,  who  keeps  or  exer- 
cises it  in  his  name.  One  in  possession  of  realty  can 
generally  maintain  an  action  against  one  trespassing 
against  his  rights.  Exclusive  possession  is  possession  to 
the  exclusion  of  all  others.  Such  possession,  if  peace- 
able, is  always  sufficient  to  maintain  trespass  quare 
clausum  fregit.  The  action  may  sometimes  be  maintained 
when  the  plaintiff  has  not  been  in  exclusive  and  peace- 
able possession.  The  possession  must  be  bona  fide,  actual 
possession,  either  in  person  or  by  tenant.  Such  posses- 
sion is  sufficient  to  support  the  action  of  trespass.  Even 
though  this  possession  may  have  been  illegally  acquired, 
it  Is  sufficient.  Possession  must  have  been  had  at  the 
/time  the  injury  sued  for  was  committed,  and  not  at  the 
time  the  action  in  trespass  is  brought.'' 

And  again,  on  page  615:  "The  action  of  quare  clausum 
fregit  is  the  remedy  made  use  of  for  a  violent  or  forcible 
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injury  to  the  real  property.  The  close  or  parcel  of  land 
trespassed  must  be  described  either  by  ancient  names, 
abuttals,  or  generally,  in  the  United  States,  by  lines  and 
distances,  any  mistake  being  fatal.  The  gist  of  the  ac- 
tion is  the  disturbance  of  possession." 

In  Moon  v.  Avery y  (Minn.)  44  N.  W.  257,  it  is  said:  "A 
plaintiff  cannot  recover  in  trespass  quare  clausum  when 
he  negatives  possession  in  his  pleading,  for  the  gist  of 
the  action  is  the  breaking  and  entering  his  close.  With- 
out possession,  either  actual  or  constructive,  trespass 
cannot  be  maintained." 

The  supreme  court  of  Alabama,  in  the  case  of  Rogers  v. 
Brooks,  11  South.  753,  said:  "The  gist  of  an  action  of 
trespass  is  the  injury  done  to  the  possession.  To  sup- 
port it,  the  plaintiff  must  show  that,  as  to  the  defendant, 
he  had,  at  the  time  of  the  injury,  rightful  possession,  ac- 
tual or  constructive.  *  *  The  substance  of  the  com- 
plaint or  declaration  in  trespass  is  that  the  defendant  has 
forcibly  and  wrongfully  injured  the  property  in  the  pos- 
session of  the  plaintiff,  and,  under  the  general  issue,  the 
plaintiff  must  prove  that  the  property  was  in  his  pos- 
session at  the  time  of  the  injury,  and  this  rightfully,  as 
against  the  defendant,  and  that  the  injury  was  com- 
mitted by  the  defendant  with  force." 

In  Railroad  Co.  v.  Dyer,  35  Ark.  360,  the  following  rule 
is  stated:  "The  widow  is  entitled  to  the  possession  of 
the  whole  homestead  of  her  deceased  husband  and  is  the 
proper  party  to  bring  an  action  for  trespass  in  entering 
upon  and  using  it.  The  heirs  may  sue  separately,  in  case, 
for  a  permanent  injury  to  the  freehold  resulting  from 
the  trespass." 
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The  supreme  court  of  Maryland,  in  the  case  of  Oent  v. 
Lynch,  87  Am.  Dec.  559,  stated  the  law  in  the  following 
language:  "The  gist  of  the  action  of  trespass  is  injury 
done  to  the  plaintiff's  possession.  In  order  to  maintain 
the  action,  therefore,  possession  by  plaintiff  is  necessary. 
This  possession  may  be  either  actuaJ  or  constructive.  A 
mere  right  to  entry  on  lands  is  not  sufficient,  if  they  be 
in  the  actual  possession  and  occupancy  of  a  disseisor. 
The  law  is  correctly  stated  by  Greenleaf,  in  his  excellent 
work  on  Evidence,  (volume  2,  section,  619,)  where  it  is 
said:  *A  disseisee,  though  he  may  maintain  trespass  for 
an  original  act  of  disseisin,  cannot  have  this  a-ction  for 
any  subsequent  injury  until  he  has  acquired  the  posses- 
sion of  re-entry.'  Though  *At  one  time  it  was  doubtful 
whether  the  action  of  trespass  quare  clausum  fregit  would 
lie  at  all  where  there  was  no  actual  possession,  and  the 
locus  in  quo  veas  in  a  wild,  unoccupied  state,  yet  it  has 
long  been  settled  in  this  country,  from  the  necessity  of 
the  case,  not  that  the  action  will  lie  without  possession, 
but  it  will  lie  upon  that  possession  which  the  law  implies 
to  be  in  the  owner  of  land,  when  no  other  possession  is,  in 
point  of  fact,  on  it.  In  such  ease,  the  owner  has  con- 
structively the  possession.'  This  is  the  meaning  of  the 
general  expression  used  by  the  courts  in  Noricood  v.  Ship- 
ley, 1  Har.  &  J.  295,  and  in  several  other  cases  cited  in 
arguments,  that,  in  order  to  maintain  the  action,  it  is 
necessary  for  the  plaintiff  to  prove  title  to  the  land,  or 
that  he  was  in  the  actual  possession  at  the  time  of  the 
alleged  trespass." 

Sdr  William  Blaekstone,  in  volume  3  of  his  Ck)mment- 
aiies,  on  page  210,  says:  "One  must  have  a  property 
(either  absolute  or  temporary)  in  the  soil,  and  actual  pos- 
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session  by  entry,  to  be  able  to  maintain  an  action  of 
trespass;  or,  at  least,  it  is  requisite  that  the  party  have 
a  lease  and  possession  of  the  yesture  and  herbage  of  the 
land.  *  *  Bnt  before  entry  and  actual  poeseefeion  one 
cannot  maintain  an  action  of  trespass,  though  he  haye  a 
freehold  in  law.  And  therefore  an  heir,  before  entry,, 
cannoft  have  this  action  against  an  abator;  though  a 
disseisee  might  have  it  against  a  disseisor,  for  the  injury 
done  by  the  disseisin  itself,  at  which  time  the  plaintiff 
was  sedsed  of  the  land;  but  he  cannot  have  it  for  any  act 
done  after  the  disseisin,  until  he  hath  gained  possession 
by  re-entry,  and  then  he  may  well  maintain  it  for  the 
intermediate  damage  done;  for  after  his  re-entry  the  law, 
by  a  kind  of  jus  postliminii,  supposes  the  freehold  to  have 
been  long  con^tinued  in  him.  Neither  by  the  common 
law,  in  case  of  an  intrusion  or  deforcement,  could  the 
party  kept  out  of  possession  sue  the  wrongdoer  by  a  mode 
of  redress  which  was  calculated  merely  for  injuides  com- 
mitted against  the  land  while  in  the  possession  of  the 
owner." 

Mt.  Chitty,  in  his  work  on  Pleading  and  Practice  (vol- 
ume 1,  pp.  175,  176,)  states  the  law  in  the  following  lan- 
guage: "The  gist  of  this  action  is  the  injury  to  the  pos- 
session, and  unless  at  the  time  the  injury  was  committed 
the  plaintiff  was  in  actual  possession  trespa-ss  cannot  be 
supported,  and,  though  the  title  may  come  in  question, 
yet  it  is  not  essential  to  the  action  that  it  should.  There- 
fore the  landlord  cannot,  during  a  subsisting  lease,  sup- 
port trespass,  but  the  action  of  trespass  must  be  in  the 
name  of  the  tenant,  or  the  landlord  must  proceed  in  case, 
unless  the  injury  was  committed  to  trees  or  other  prop- 
erty excepted  in  the  lease,  when  the  latter  may  support 
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treBposs  quare  clauaum  f regit.  *  *  There  is  a  material 
distinction  between  personal  and  real  property,  as  to  the 
right  of  the  owner.  In  the  firsit  case,  we  have  seen  that 
the  general  property  draws  to  it  the  possession,  sufficient 
to  enable  the  owner  to  support  trespass,  though  he  haa 
never  been  in  possession;  but,  in  the  case  of  land  and 
other  real  property,  there  is  no  such  constructive  poe- 
session,  and,  unless  the  plain/tiff  had  the  actual  po08e»> 
«k)n  at  the  time  when  the  injury  was  committed,  he  can^ 
not  support  this  action,'' 

These  authorities  certainly  establish,  beyond  any  qaef^- 
tion,  that  one  must  be  in  the  actual  or  constructive  po»* 
session  of  real  estate  at  the  time  of  the  trespass,  or  he 
cannot  maintain  an  action  of  quare  clausum  fregit  there- 
for, and,  as  has  been  stated  by  many  of  the  authorities^ 
at  common  law  actual  possession  was  essential,  but  out  of 
the  very  necessity  of  conditions  sprang  the  rule  of  con- 
structive possession.  But  a  rule  of  law  which  is  born  of 
necessity  should  only  be  extended  to  a  point  that  will  do 
exact  justice,  and  at  the  same  time  preserve,  as  far  as 
possible,  the  foundation  principle  on  which  that  par- 
ticular bran«ch  of  the  law  rests. 

The  rule  of  (constructive  possession  was  first  enunciated 
by  the  courts  of  this  country  during  the  early 
days  when  the  country  was  sparsely  settled,  and 
when  it  was  impossible  for  one  who  owned  a  large  tract 
of  land  to  inclose  it  and  take  actual  possession  thereof. 
Persons  would  acquire  the  legal  title  to  large  tracts  of 
timber  land,  clear  out  a  small  field,  fence  it,  and  build 
their  houses  and  other  buildings  on  their  respective 
tracts,  and  extend  their  fences  as  fast  as  they  could. 
Now,  in  cases  like  these,  the  courts  held  that,  by  occupy- 
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ing  a  part  of  the  real  estate,  the  law  presumed  that  the 
occupant  was  in  the  actual  possession  of  all  of  the  land 
in  that  particular  tract  for  which  he  held  the  legal  title, 
provided,  however,  that  no  one  else  occupied  the  land; but 
the  rule  of  constructive  possession  was  only  invoked  for 
the  benefift  of  the  plaintiff  when  he  actually  occupied  a 
part  of  the  particular  tract,  and  his  deed  for  such  tract 
was  of  record.  Since  the  enun-ciation  of  this  rule  the 
courts  have  widened  its  scope,  until  now,  in  many  of  the 
states,  it  is  immaterial  whether  the  plaintiff  occupies  any 
part  of  the  real  estate,  provided  he  holds  the  legal  title 
and  there  is  no  other  actual  possession.  But  this  is  the 
extend:  to  which  any  court,  so  far  as  we  know,  has  ex- 
tended the  rule  of  constructive  possession,  and  the  con- 
ditions which  now  exist  will  not  justify  a  more  liberal 
application  thereof.  As  has  been  universally  held  by 
the  courts,  trespass  is  an  injury  to  the  possession,  and 
one  not  in  possession,  either  actual  or  constructive,  can- 
not maintain  an  action  in  the  nature  of  quure  clati^um 
f regit.  It  is  necessary  that  the  plaintiff  allege  posses- 
sion, either  actual  or  constructive,  or  his  petition  will 
not  state  a  cause  of  action.  He  can  choose  his  own  words 
in  making  the  charge,  but  an  allegation  which  shows  pos- 
session in  the  plaintiff  is  indispensible. 

In  2  Wat.  Tresp.  section  995,  it  is  said:  "Where  there 
is  no  averment  that  the  plaintiff,  at  the  time  of  the  al- 
leged trespass,  had  the  actual  possession  of  the  land,  or 
that,  being  then  disseised,  he  has  since  regained  posses- 
sion by  entiry,  or  has  obtained  a  judgment  awarding  it 
to  him,  there  is  no  sufficient  allegation  to  entitle  the 
plaintiff  to  recover.  But  an  allegation  that  the  defend- 
ant broke  and  entered  the  plaintiff's  close  is  a  sufficient 
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averment  of  possession."  But  the  same  author,  in  the 
eame  section,  after  stating  the  above  rule,  further  says 
•that:  "Possession  in  the  plaintiff  will  sufficiently  ap- 
pear from  an  allegation  of  title  in  him;  for  if  the  land  is 
vacant,  and  in  the  actual  possession  of  no  one,  the  title 
will,  in  judgment  of  law,  draw  after  it  the  possession. 
Where,  however,  the  complaint  shows  that  before  and"  at 
the  time  the  plaintiff  acquired  title,  the  land  was  in  the 
actual  possession  of  the  defendant,  and  has  so  remained 
ever  since,  the  plaintiff  thereby  deprives  himself  of  the 
benefit  of  his  allegation  of  title." — citing  Gronour  v. 
DanielSy  7  Blackf.  108,  and  Fitzpatrick  v.  Oebhart,  7 
Kan.  35. 

The  case  of  Oronour  v.  Daniels^  supra,  was  an  action  by 
plaintiff  to  recover  damages  from  defendant  for  cutting 
down  and  removing  certain  poplar  trees  from  the  plain- 
tiff's close.  The  declaration  in  that  case  conformed  in 
every  particular  with  the  form  laid  down  in  2  Chit.  PI. 
p.  869.  The  contention  in  that  case  was  not  that  an  al- 
legation of  title  is  sufficient  to  maintain  trespass,  but 
that  the  plaintiff's  declaration  did  not  state  a  cause  of  ac- 
tion, because  he  failed  to  allege  title. 

The  case  of  Fitzpatrick  v.  Oebhart,  supra,  also  holds 
that,  if  the  injury  is  to  the  possession,  possession  must  be 
alleged.  In  that  case  Mr.Justice  Valentine  very  ably  dis- 
cusses the  very  question  now  before  us,  using  the  follow- 
ing language:  **But  the  change  in  the  forms  of  action  has 
not  in  the  least  affected  the  substantial  rights  of  parties* 
Wherever  a  party  had  a  remedy  under  the  old  forms  of  ac- 
tion,either atlaw  or  in  eqnity,for  any  injury  tohi»property 
he  now  has  a  remedy  under  our  Code  of  Practice  for  such 
injury;  and  all  that  is  necessary  for  him  now  to  do,  la 
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order  to  state  a  good  caaee  of  action,  is  to  state  'the  facta 
constituting  his  cause  of  action  in  ordinary  and  con- 
cise language,  and  without  repetition/  (Gen.  St.  p.  647, 
section  87;)  and  he  may  always  recover  for  such  injuries 
as  he  states  in  his  petition,  (provided  he  proves  them,)  and 
for  no  more.  If  he  «tatee  that  he  is  the  owner  and  is  aleo 
in  possession  of  the  property,  he  may  recover  for  injur- 
ies to  both  the  land  and  to  his  possession;  but  when  he 
ilta(tes  that  he  is  the  owner  of  the  land,  and  does  not  state 
that  he  is  in  possession,  he  can  recover  for  injuries  to  the 
land  only.  And  his  petition  is  not  sufficient  in  such  a 
case,  because  of  his  omission  to  state  that  he  is  in  po3- 
session.  In  this  case,  the  plaintiff  did  not  attempt  to 
prove,  under  the  second  count  of  his  petition,  any  injuries 
except  such  as  he  had  alleged  in  said  second  count,  and 
except  such  as  pertained  to  his  house  which  was  a  part 
of  his  real  estate." 

Counsel  for  appellee  cite  a  number  of  authorities,  some 
of  which  apparently  without  any  modification,  lay  down 
the  rule  that,  where  a  plaintiff  alleges  that  he  is  the 
owner  of  the  fee,  it  is  not  necessary  to  allege  that  plain- 
tiff was  in  possession  at  the  time  of  the  alleged  trespass. 
We  will  at  this  time  notice  a  few  of  these  authorities. 
Mr.  Waterman  in  his  work  on  Trespass,  (volume  2,  sec- 
tion 918,)  says:  "Formerly  a  right  of  property  and  a 
mere  right  of  entry  were  not  deemed  sufficient  to  enable 
a  person  to  maintain  trespass  for  an  injury  to  land,  but 
he  must  have  had  actual  possession  at  the  time  of  the 
trespass.  The  strict  rule  of  the  common  law  has  how- 
ever, been  modified,  and  now  the  possession  of  land  fol- 
lows the  title."  The  writer  was  speaking  of  constructive 
possession,  and  we  apprehend  that  he  only  intended  to 
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convey  the  thought  that  the  constructive  possession  fol- 
lowed the  title.  The  next  sentence  clearly  shows  this 
to  be  Mr.  Waterman's  view  for  he  says:  "The  legal 
owner  is  presumed  to  be  in  possession,  and  may  maintain 
trespass,  unless  there  is  an  adverse  possession  or  some 
claim  by  one  in  possession  of  a  right,  by  contract 
or  operation  of  law,  to  the  exclusion  of  the  owner." 

The  case  of  Edwards  v.  Noyes,  65  N.  Y.  125,  was  a  ca^e 
where  plaintiflP  occupied  and  cultivated  a  part  of  a 
tract  only.  The  alleged  trespass  was  committed  on  that 
part  of  the  land  not  in  plaintiff's  actual  possession.  He 
claimed  to  be  the  owner  of  the  fee,  but  the  court  held 
that,  inasmuch  as  he  failed  to  maintain  his  title,  judg- 
ment should  be  against  him.  There  is  nothing  in  the 
decision  to  show  the  nature  of  the  trespass  but,  as  the 
land  was  woodland  it  is  quite  likely  that  the  alleged 
trespass  was  for  cutting  and  removing  timber.  Safford 
V.  Basto,  4  Mich.  406,  is  also  a  case  for  permanent  injury 
to  the  land,  and  the  plaintiff  there  not  only  held  the  fee, 
but  the  land  was  unoccupied.  The  court  said:  "A 
party  having  the  title  to  unoccupied  lands  is  construc- 
tively in  possession,  and^ay  maintain  trespass  against 
one  who  without  his  license  or  authority,  having  no  color 
of  title  to  the  lands,  and  whose  acts  evince  no  intention 
to  retain  permanent  possession,  enters  upon  them,  and 
cuts  and  carries  away  standing  timber." 

This  decision  was  undoubtedly  correct,  for  two 
reasons:  First,  the  injury  complained  of  was  an  injury 
to  the  real  estate;  and,  second,  the  rule  of  constructive 
possession  would  authorize  him  to  prosecute  the  action. 
Brown  v.  Bridges,  31  Iowa,  138,  is  a  case  where  the  plain- 
tiff held  the  fee,  but  the  land  was  in  the  possession  of  a 
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tenant.  The  tre&pasB  con«d&ted  of  destroying  a  fence 
and  cutting  down  a  hedge,  which,  of  course,  was  a  paxt 
of  the  real  estate.  The  petition  would  have  been  good 
at  common  law,  in  an  action  on  the  case.  The  court 
finally  concludes  in  the  following  language:  "  We  hold, 
therefore,  that,  under  the  system  of  procedure  recognized 
by  the  Code,  the  owner  of  real  estate  which  is  in  the 
actual  occupation  of  a  tenant  may  maintain  an  action 
for  an  injury  to  hia  estate."  . 

With  this  authority  we  most  heartily  agree,  because 
the  injury  wa»  an  injury  to  the  land,  and  not  to  the 
possession,  and  the  petition  stated  the  facts  fully. 

The  rule  enunciated  in  the  case  of  Sullivan  v.  Dar.**?, 
29  Kan.  28,  in  no  way  differs  from  the  law  as  stated  in 
Fiizpatrick  v.  Ochhart,  supra,  and  Justice  Brewer  cites 
the  latter  case  with  approval. 

The  case  of  Gillespie  v.  Dew,  (Ala.)  18  Am.  Dec.  42, 
clearly  supports  our  theory  of  this  proposition.  The 
extent  to  which  the  court  held  was  only  that  "  one 
having  title  may  maintain  trespass  for  cutting  timber, 
without  actual  possession,  no  one  being  in  the  actual 
possession."  We  deem  it  unnecessary  to  refer  specifically 
to  any  of  the  other  cases  cited  by  the  appellee,  for  the 
reason  that  an  examination  of  them  will  show  that  in 
every  case,  when  possession  was  not  alleged,  the  injury 
was  to  the  real  estate,  and  the  facts  would  have  author- 
ized an  action  on  the  case. 

When  a  plaintiff  brings  an  action,  he  must  state  the 
facts  in  ordinary  and  concise  language.  After  he  has 
done  this,  it  then  becomes  a  question  of  law  as  to  whether 
he  is  entitled  to  recover;  and  a  plaintiff  may  maintain 
trespass  for  injury  to  his  possession  only  when  he  is  in 
the  actual  possession,  and  so  alleges,  or  where  he  ia 
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the  owner  of  the  fee,  and  further  shows  by  his  petition 
that  the  land  is  unoccupied,  and  the  plaintiff  has  the  con- 
structive possession  thereof.  He  may  also  maintain  an 
action  in  the  nature  of  trespass  on  the  case,  where  he 
alleges  that  he  owns  the  legal  title,  and  further  sets  out 
such  a  state  of  facts  as  will  show  that  the  injury  is  an 
injury  to  the  real  estate.  These  rules  are  fundamental, 
because  if  one  has  no  possession  of  a  certain  tract  of 
land,  either  actual  or  consitructive,  no  right  of  his  can  be 
invaded  by  going  thereon;  and  one  having  no  legal  title 
to  real  estate,  either  in  whole,  or  a  reversionary  interest 
therein,  cannot  be  damaged  by  the  destruction  of  build- 
ings or  trees,  or  any  of  the  appurtenances  thereon  or 
thereunto  belonging,  because  he  has  no  interest  in  the 
land.  Where  there  is  no  right  there  can  be  no  remedy. 
These  views  are  supported  by  the  case  of  Bascom  v. 
Dempsey,  (Mass.)  9  N.  E.  744. 

One  other  question  remains  to  be  settled  before  deter- 
mining as  to  whether  or  not  the  demurrer  wa»  properly 
overruled,  and  that  is,  was  the  plowing  of  plaintiff's  land 
an  injury  to  the  real  estate?  The  petition  nowhere 
alleges  that  the  land  plowed  was  meadow  or  grass  land, 
or  that  appellants  did  any  injury  to  any  improvement.  It 
only  alleges  that  the  appellants  plowed  plaintiff'^s  land, 
to  his  damage,  etc.;  but,  before  we  can  say  that  the 
plaintiff  suffered  any  damages  by  reason  of  the  defend- 
ants' plowing  his  land,  he  must  allege  some  state  of 
facts  that  will  show  that  the  plowing  damaged  his  real 
estate.  Plowing  land  would  be  an  injury  to  the  posses 
sion,  but  not  to  the  real  estate,  unless  it  were  done  under 
such  conditions  as  would  damage  the  soil,  or  destroy 
gra^s  or  some  other  grain  or  herbage,  or  improvements 
attached  to  the  soil.    But  we  think  that  the  allegation 
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that  the  defendants  plowed  plaintiff's  land,  without  a 
further  statement  of  facts  showing  how  such  plowing 
injured  his  land,  is  not  sufficient  to  justify  a  recovery  for 
damages  to  his  real  estate. 

The  appellee  has  cited  a  few  casesi,  other  than  those 
referred  to  heretofore  in  this  opinion,  in  which  it  is  held 
that  it  is  not  necessary  for  a  plaintiff  to  allege  posses- 
sion in  an  action  for  trespass.  But,  strictly  speaking, 
these  cases  are  not  for  tresxmss  at  all.  They  are  actions 
in  the  nature  of  ejectment,  but  by  the  statutes  of  several 
states  are  called  actions  in  "  trespass  to  try  title."  We 
have  no  such  statute,  but,  even  if  we  had,  it  would  not 
change  the  rules  stated  herein.  The  pleader  would  have 
to  state  the  facts,  and  from  them  the  court  would  deter- 
mine the  character  of  the  action,  and,  if  the  action  were 
for  an  injury  to  the  possession,  the  plaintiff  would  have 
to  allege  either  that  he  was  in  the  actual  possession  of 
the  land,  or  set  forth  such  a  state  of  facts  as  would  show 
that  he  bad  the  constructive  possesedan  thereof;  and  to  do 
this  he  would  have  to  allege  that  the  fee  was  in  him,  and 
that  the  land  was,  in  fact,  not  occupied  by  any  one  else. 
We  think  that  the  petition  failed  to  state  a  cause  of 
action,  and  therefore  the  dslendants'  demurrer  should 
have  been  Kustained,  and,  this  being  true,  it  is  not  nec- 
essary to  pass  upon  the  other  questions  presented. 

For  the  reasons  herein  stated,  the  judgment  of  the  trial 
court  is  reversed,  at  the  cost  of  appellee,  and  the  case 
remanded  to  the  lower  court,  with  direction  that  the  trial 
court  sustain  the  demurrer,  and  to  proceed  further  in 
accordance  with  the  views  herein  expressed. 

Burford,  C.  J.,  having  presided  in  the  court  below,  not 
sitting;  all  of  the  other  Justices  concurring. 
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A.  N.   Oraxmer   et.   al,   v.   J.    C.    Williamson,    County 
Treasurer,  et  al, 

(Filed  Nov.  6,   1899.) 

'TKHXTioif— Excessive  Levy— Pleadinff^In junction.  Under  section  •  of  the 
Orgranlc  Act  of  the  Territory  of  Oklahoma,  property  must  be 
assessed  in  proportion  to  its  value,  and  all  taxes  based  upon  that 
part  of  a  valuation  which  is  in  excess  of  the  true  cash  value  of 
property  is  illegal,  and  injunction  will  lie  to  restrain  the  collection 
of  that  part  of  the  tax  which  is  invalid;  and  a  petition  which 
alleges  that  plaintiffs  property  was  assessed  at  its  "  full  cash 
value  "  before  a  raise  of  75  per  cent,  by  the  territorial  board  of 
equalization  was  added  thereto  states  a  good  cause  of  action, 
and  Is  good  as  against  a  general  demurrer. 
(Syllabus  by  the  Court.) 


Error    from    the    District    Court    of    Beaver     County; 
before  Bayard  T.  Hainer,  District  Judge. 

8.  H.  Harris,  Keaton  d  Kearful,  J.  Blanchard,  and  Dyke 
Ballinger,  for  plaintiffs  in  error. 

R.  H.  LoofhourroWy  for  defendants  in  error. 

Action  by  A.  N.  Cranmer  and  others  against  J.  C. 
Williamson,  county  treasurer,  and  others.  Judgment  for 
defendants,  and  plaintiffs  bring  error.    Revei-sed. 

Opinion  of  the  court  by 

BuRWELL,  J.:  This  \»  an  action  commenced  by  350 
taxpayers  of  Beaver  county  in  the  district  court  of  that 
county  to  restrain  the  collection  of  all  of  that  part  of 
the  tax  which  is  based  on  the  territorial  raise  for  the 
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year  1897.  The  territorial  raise  for  that  year  was  75  per 
cent.  The  plaintiffs  allege  in  their  petition  that  each 
of  the  plaintiffs  is  the  owner  of  large  amounts  of  real  and 
personal  property  in  the  county  of  Beaver,  in  the  Terri- 
tory of  Oklahoma,  and  subject  to  taxation  in  said  county, 
upon  and  of  which  they  have  duly  made  return  to  the 
proper  aseeseors  of  said  county  for  assesem^t  and  tax- 
ation therein ;  that  their  said  properties  were,  in  the  first 
instance,  assessed  at  the  full  cash  value  thereof,  and 
that  thereafter  the  territorial  board  of  equalization 
raised  the  assessed  value  of  such  property  75  per  cent. 
To  this  petition  the  defendants  demurred  on  twa 
grounds^  viz.:  First  that  the  court  had  no  lurisdiction 
of  the  subject-matter  of  the  action;  and,  second,  that 
the  petition  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action.  Upon  the  hearing  of  this  demurrer 
the  court  overruled  the  same,  to  which  ruling  the  plain- 
tiffs excepted,  and  elected  to  stand  upon  their  demurrer,, 
and  refused  to  plead  further.  Thereupon  the  court 
rendered  judgments  for  the  defendants.  From  this  judg- 
ment the  plaintiffs  appeal  to  this  court. 

The  first  ground  of  the  demurrer  is  not  well  taken. 
Under  the  former  decision  of  this  court  there  can  be  nO' 
doubt  but  that  the  district  court  had  jurisdiction  of  the 
subject  of  the  action.  The  district  court  acquired  juris- 
dicticwi  of  the  persons  of  the  defendiants  when  they  volun- 
tarily appeared  and  demurred  to  the  petition,  and  the 
cause  was  the  kind  of  a  cause  triable  in  the  district  court. 
Thei*efore  the  court  had  jurisdiction  of  both  the  persons 
of  the  defendants  and  of  the  subject  of  the  action.^ 
{Parker  v.  Lynch,  7  Okla.  631,  56  Pac.  1064.) 
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We  will  now  consider  as  to  whether  or  not  the  petition 
stated  a  cause  of  action.  This  is  the  only  other  quesr 
tion  in  this  case.  This  court  has  held  in  several  cases 
that  property  should  be  assessed  at  its  ac!:ual  value,  and 
we  see  no  reason  for  changing  the  conclusion  reached 
in  our  former  decision.  To  our  minds,  there  can  be  no 
•doubt  about  the  correctness  of  this  conclusion.  It 
is  borne  out  by  both  the  Organic  Act  of 
Oklahoma  and  our  own  statute.  Section  6 
of  the  Organic  Act  of  Oklahoma  provides  that  there 
shall  be  no  unequal  discrimination  in  taxing  different 
kinds  of  property,  and  that  all  property  subject  to  tax- 
ation shall  be  taxed  in  proportion  to  its  value.  We  will 
notice  a  few  of  the  different  sections  of  the  statutes  of 
Oklahoma  (1893)  relating  to  revenue.  Section  5580  pro- 
vides that:  "On  or  before  the  first  da^  of  January  of 
each  year,  the  territorial  auditor,  treasurer  and  attorney 
general  shall  provide  for  the  use  of  the  assessor,  suitable 
notices  and  blank  forms  for  the  listing  and  as^ssments 
of  all  property,  and  such  instructions  as  shall  be  needful 
to  secure  full  and  uniform  assessments  and  return's*,  and 
forward  the  same  to  the  county  clerks,  and  such  county 
•clerks  shall  furnish  the  assessors  with  the  same,  together 
with  such  a  list  of  all  the  entered  land,  in  his  county  or 
district,  subject  to  taxation.  The  list  of  taxable  prop- 
erty afise^sed  to  each  pei*son  shall  contain:  First.  His 
lands,"  etc.  "Second.  His  lots,"  etc.  "Third.  His 
right  and  title  in  any  feriy  franchise,  toll  bridge  or  part 
thereof,  by  the  total  and  actual  cash  value  of  the  same. 
Fourth.  Amount  of  capital  employed  in  merchandising 
or  manufacturing,  including  all  .buildings,  machinery  and 
appurtenances  thereto.       *       *      Fifteenth.     All  other 
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property  not  Bpecially  enumerated  in  this  section  by  its 
actual  cash  value,  except  such  as  is  specially  exempted 
by  section  2  of  this  chapter.''  Section  5596:  "  Depreciated 
bank  notes  and  depreciated  stocks  or  shares  in  corpora- 
tions or  companies  may  be  listed  at  their  current  value 
and  rate,  credit  shall  be  listed  at  such  sums  as  the  person 
listing  them  believes  will  be  received  or  can  be  collected,, 
and  annuities  at  the  value  which  the  person  listing 
believes  them  to  be  worth  in  money.''  Sectioo  5603: 
"  Every  person,  company  or  corporation  owning,  operat- 
ing or  constructing  a  railroad  in  this  Territory,  shall 
return  sworn  lists  or  schedules  of  the  taxable  property  of 
such  railroad  as  hereinafter  provided.  Such  property 
*hall  be  listed  and  assie«sed  with  reference  to  the 
amount,  kind  and  value  on  the  first  day  of  Februaxy  of 
the  year  in  w^hieh  it  is  listed,"  etc. 

And,  again,  in  1895,  (Sees.  Laws  1895,  p.  224,  sec.  2.)- 
the  legislature  enacted  a  law  requiring  the  board  of  rail- 
road assessors  to  assess  all  the  property  of  the  railroads 
and  railroad  corporations  in  the  Territory  of  Oklahoma 
at  its  actual  cash  value.  Attention  is  also  called  to 
the  following  section,  found  in  the  Statutes 
of  1893:  Paragraph  3  of  section  5579:  **Lands 
or  lots  shall  be  assessed  to  the  owner  thereof 
at  their  actual  cash  value  on  the  first  day  of  January  of 
each  year,  and  the  owner  on  that  day  shall  be  liable  for 
the  tax  o(f  that  year."  By  section  5586  it  is  provided 
that  the  assessor  may  place  a  value  on  property  different 
from  the  one  placed  on  it  by  the  owner,  if  he  is  satisfied 
that  the  value  given  by  the  owner  is  not  correct.  Section. 
5587  provides  the  form  of  oath  that  shall  be  taken  by 
the  township  assessor,  and  attached  to  the  assessm^it 
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roll.  In  this  oath  the  asseseor  is  required  to  state  that 
in  every  case  where  he  had  been  required  to  ascertain 
the  amonnt  of  value  of  the  property  of  any  person  or 
body  corporate,  he  has  diligently,  and  to  the  best  means 
in  his  power,  endeavored  to  ascertain  the  true  amount  of 
value,  and  that,  as  he  verily  believes,  the  full  value 
thereof  is  set  forth  in  the  returns  to  which  the  oath  is 
attached.  Section  5588:  "If  any  person  shall  wilfully 
make  or  give  under  oath  or  affirmation  a  false  list  of 
his,  her  or  their  taxable  property,  or  a  false  list  of  the 
taxable  property  in  the  use  or  possession  or  under  the 
control  of  him,  her  or  them,  and  required  by  law  to  be 
listed  by  him,  her  or  them,  or  place  a  false  value  thereon, 
such  i)erson  shall  be  deemed  guilty  of  perjury,  and  upon 
conviction  thereof  shall  be  punished  therefor,  as  is  by 
law  provided  for  the  punishment  of  perjury."  Section 
5593:  "If  any  assessor  or  county  commissioner  shaJl 
enter  into  any  contract,  agreement  or  understanding  with 
the  owner  or  his  agent  of  any  personal  property,  whereby 
and  pursuant  to  which  such  property  is  to  be  assessed 
at  less  than  its  cash  value,  in  consideration  that  the 
owner  or  owners  of  such  property  shall  remove  or  cause 
to  be  removed  said  property  for  the  purpose  of  taxation 
into  the  county  of  said  assessor  or  commissioner,  such 
assessor  or  commissioner,  and  the  owner  of  such  prop- 
erty, and  all  persons  aiding  or  abetting  such  corrupt 
transax^tion  and  agreement  shall  be  deemed  guilty  of  a 
misdemeanor,  and  upon  conviction  thc*^eof,  shall  be 
punished  by  a  fine  of  not  less  than  five  hundred  dollars, 
and  by  imprisonment  in  the  county  jail  for  not  less  than 
three  nor  more  than  six  months." 

We  think  it  conclusively  appears  from  these  sections 
that  the  legislature  intended  that  all  property  should  be 
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cassessed  at  its  actual  cash  value,  and  we  caunot  under- 
stand how  any  one  can  consistently  insist,  in  the  face  of 
these  and  other  sections  of  our  statutes  and  the  Organic 
Act,  that  property  need  not  be  assessed  at  its  actual 
cash  value.  It  is  true  that  the  legislature  did  not  point 
out  each  specific  class  of  property,  and  €ay  that  it  shall 
be  assessed  at  its  actual  cash  value,  but  it  has  said  that 
certain  classes  of  property  shall  be  assessed  at  their 
actual  ''  cash  value/'  at  their  "  full  cash  value,"  etc.  The 
legislature  certainly  never  intended,  when  it  said  that 
these  different  classes  of  property  should  be  asse&-ed  at 
their  actual  casth  value,  that  all  other  classes  of  propei-ty 
might  be  assessed  below  the  true  value  thereof.  It  will 
be  presumed,  as  a  general  rule,  that  when  the  legislature 
in  a  law  includes  one  class,  that  all  other  classes  are 
excluded,  but  the  statutes  before  us  cannot  be  thus  con- 
strued. Instead  of  discriminating  against  certain 
classes  of  property,  we  think  that  the  legislature  desired 
to  call  special  attention  to  the  fact  that  bank  stock, 
railroads,  electric  and  telephone  linesv,  real  estate,  fran- 
chises, etc.,  should  be  assessed  at  their  true  cash  value 
the  same  as  other  property. 

Uniformity  in  the  assessment  of  all  clashes  of  prop- 
erty is  what  both  congress  and  our  own  legislature  have 
tried  to  give  the  people;  and  all  property  must,  under 
the  law  in  force,  be  assessed  at  its  actual  cash  value;  and 
&o  long  as  one  is  not  called  upon  to  pay  taxes  on  a  valu- 
ation in  excess  of  the  true  value  of  his  property,  if  the 
property  was  assessed  by  the  proper  officer,  in  substan- 
tially the  way  pointed  out  by  law,  he  caiinot  invoke  the 
aid  of  a  court  of  equity.  It  is  the  duty  of  the  assessor 
and  different  boards  of  equalization  to  see  that  each 
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individual,  each  township  and  city,  and  each  county,  pays 
his  and  its  just  proportion  of  the  taxes,  and  that  all  prop- 
erty is  assessed  at  its  true  cash  value.  But,  while  all 
property  must  bear  its  just  proportion  of  the  burdens 
of  government,  it  can,  in  no  event,  be  taxed  on  a  valua- 
tion above  its  actual  value. 

The  plaintiffs  allege  that  their  property  was  all 
assessed  at  its  "  full  cash  value  "  before  the  75  per  cent, 
raise  was  added  on  to  the  valuaition  of  Beaver  county  by 
the  territorial  board  of  equalization.  If  this  allegation 
is  true, — and  for  the  purpose  of  the  demurrer  it  is  admit- 
ted,— then  the  territorial  raise  is  illegal  as  to  each  of 
plaintiffs,  and  they  cannot  be  compelled  to  pay  the  taxes 
based  on  such  raise. 

From  an  inspection  of  the  petition  in  this  case  we  are 
of  the  opinion  that  several  causes  of  action  are  improp- 
erly joined.  {Weber  v.  Billion,  54  Pac.  894,  7  Okla.  568.) 
But,  as  the  demurrer  does  not  raiae  this  question,  we  will 
not  consider  it. 

Other  questions  are  discussed  in  the  brief  of  plaintiffs 
in  error,  but  we  will  not  express  an  opinion  thereon  at 
this  time,  for  the  reason  that  the  judgment  of  the  lower 
court  must  be  reversed. 

As  to  the  power  of  the  territorial  board  of  equalization 
to  raii^'e  the  valuation  of  any  county,  we  entertain  no 
doubt;  but  that  board  deals  with  all  of  the  property  of 
the  county  as  a  whole,  and  if,  in  raising  the  assessi^d 
valuation  of  a  county,  it  raises  the  value  of  any  individ- 
ual's property  above  its  true  cash  value,  he  may  restrain 
the  collection  of  all  taxes,  based  on  the  valuation,  above 
the  true  cash  value  of  his  property. 

-44 
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We  think  the  petition  stated  a  cause  of  action,  and  the 
demurrer  should  have  been  oTerruled,  "  The  judgment 
of  the  lower  court  is  hereby  reversed,  and  the  case 
remanded,  at  the  costs  of  the  defendamts  in  error,  with 
directions  that  the  lower  court  overrule  the  demurrer^ 
and  proceed  further  in  accordance  herewith. 

Hainer,  J.,  having  presided  in  the  court  below,  not 
sitting;  all  of  the  other  Justices  concurrinj;^. 


Richard  H.  Wade  v.  Edward  F.  Gould. 

(Filed  Nov.  27,  1899.) 


Replevin— Property— t/ttd^mcnl.  On  3  suing  In  replevin  to  recovjr  % 
cow  taken  by  the  defendant,  but  which  Is,  and  always  was.  the 
property  of  the  plaintiff,  is  entitled  to  the  cow  and  the  increase  since 
conversion,  and.  In  the  alternative,  to  the  value  of  the  cow  and 
increase  at  the  time  of  judgrment. 


Pleading— Amem/mcnt.  It  is  th?  funcllon  of  a  supp'em?ntal  petltl  n 
to  supply  the  facts  which  may  be  necessary  to  a  complete 
determination  of  the  rlgrhts  of  the  pla'ntiff  and  defendant  touching 
the  subject-matter  of  the  suit,  upon  the  facts  existing  at  the  time 
of  the  rendition  of  the  judgment,  and  which  would  vary  the  relief 
to  which  the  plaintiff  would  have  been  entitled  at  the  commence- 
ment of  the  act  on;  and  It  Is  in  the  sound  discretion  of  the  court 
to  allow  such  an  amendment. 


AvpKAU—Case-Made^Certiflcate.  Where  the  case  Is  made  and  set- 
tled for  the  supreme  court,  and  ihe  party  desires  that  it  shall  be 
shown  that  the  case  contains  all  the  evidence  that  was  Introduced 
at  the  trial,  a  statement  to  that  effect  should  be  inserted  In  the 
case  Itself.  Otherwise,  the  evidence  will  not  be  so  certified  here 
as  lo  justify  It.s  examination  for  alleged  error. 
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CAa-R-'M.AJyv:  —  Amendment  —  Rule  Approved.  A  case-made  for  the 
supreme  court  cannot  be  amended  or  supplemented  In  the  supreme 
court  by  Insertlngr  anything  therein  or  attaching  anything  thereto 
which  did  not  belong  to  the  case-made,  and  constitute  a  part 
thereof  when  it.  was  originally  settled  and  signed  by  the  judge 
and  attested  by  the  clerk  below.  The  decision  of  the  trial  judge 
as  to  the  truthfulness  of  the  case- made  is  conclusive  and  final,— at 
least,  until  the  certified  record  is  shown  to  be  intentionally  false 
and  to  have  been  fraudulently  prepared,  or  that  there  was  a  want  of 
jurisdiction  in  the  court.  (Ryland  v.  Coyle,  7  Okla.  223,  affirmed.) 
(Syllabus  by  the  Court.) 


Error   from   the   District    Court   of   Kingfisher   County; 
before  John  C.  Tarsney^  District  Judge. 

TF.  A.  Taylor  J  for  plaintiff  in  error. 

TF.  TF.  Noffsinger,  for  defendant  in  error. 

Action  by  Edward  P.  Gould  against  Richard  H.  Wade. 
Judgment  for  plaintiff.  Defendant  brings  error.  Af- 
firmed. 

STATEMENT  OF  THE  CASE. 

This  was  an  action  in  replevin  begun  in  the  probate 
court  of  Kingfisher  county  for  the  recovery  of  the  pos- 
session of  four  cows,  valued  at  |55.  The  petition  upon 
which  the  case  was  tried  averred  that  the  plaintiff  had 
tendered  all  charges  and  dues  claimed  by  the  defendctnt 
upon  the  cattle  for  pasturage,  and  made  a  tender  of  the 
same  into  court,  subject  to  its  order.  The  value  of  the 
cattle  was  claimed  together  with  |25  damages.  The  de- 
fendant answered  generally,  and,  the  matter  having  been 
presented  to  the  probate  court,  it  was  appealed  to  the 
district  court,  where  the  plaintiff  filed  a  supplemental 
petition,  averring  that  there  had  been  born  to  and  was  an 
increase  of,  the  stock  originally  claimed  in  the  plaintiff's 
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petition,  since  the  filing  thereof,  six  calves,  two  of  which 
were  yearlings,  and  that  all  of  them  were  a  part  ol  the 
original  stock  set  forth  in  the  petition,  and  that  the  in- 
crease was  of  the  value  of  |60,  together  with  |25  dam- 
ages. 

The  defendant  demurred  to  the  supplemental  petition 
upon  the  grounds  that  (1)  there  were  several  causes  of 
action  improperly  joined  in  the  petition;  and  (2)  that 
there  was  another  action  pending  between  the  same  par- 
ties in  this  court  for  the  same  cause,  and  that  said  action 
had  been  duly  tried  and  determined;  and  (3)  because  the 
petition  did  not  state  facts  sufficient  to  constitute  a  cause 
of  action. 

The  demurrer  was  overruled,  and  thereupon  the  de- 
fendant answered,  averring  (1)  a  general  denial;  and  (2) 
that  there  was  a  cause  of  action  pending  in  this  court 
on  appeal  from  the  probate  court  between  the  same  par- 
ties, involving  the  same  subject  matter  and  that  the  said 
cause  had  been  since  that  time*  duly  tried  and  de- 
termined. 

The  case  was  tried  to  the  judge  of  the  district  court, 
without  a  jury,  and  special  findings  of  fact  requested, 
which  were  made  as  follows:  "That  on  or  about  the  1st 
day  of  April,  1896,  the  plaintiff  plaeed  in  the  defendant's 
pasture,  for  keeping,  four  head  of  cattle  mentioned  in 
the  supplemental  petition,  to  be  kept  by  the  defendant 
and  pastured  for  a  consideration  of  20  cents  per  head  per 
month;  that  in  August  of  that  year  the  defendant  re- 
quested the  plaintiff  to  remove  his  cattle  and  take  them 
out  of  that  pasture,  and  that  the  plaintiff  failed  and  neg- 
lected at  that  time  so  to  do;  that  in  January,  1897,  the 
plaintiff  tendered  in  money  to  the  defendant    the    full 
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amount  in  which  he  was  indebted  to  the  defendant  for 
the  keeping  of  said  cows,  and  demanded  possession  of 
the  cows;  that  the  defendant  refused  to  accept  such  ten- 
der unless  the  plaintiff  would  consent  to  dismiss  a  cer- 
tain cause  of  action  then  pending,  in  which  the  present 
plaintiff  was  plaintiff  and  the  present  defendant  was  de- 
fendant; that,  of  these  four  cows,  two  had  calves  in  the 
spring  of  1897,  and  all  four  produced  calves  in  the  spring 
of  1898;  that  all  of  said  cattle  (cows  and  calves)  were  in 
the  possession  of  the  defendant  at  the  time  of  the  filing 
of  the  supplemental  petition  in  this  case.  The  court 
finds  that  there  was  no  other  or  further  demand  made 
for  the  possession  of  any  of  the  stock  in  controversy,  ex- 
cept that  made  in  January,  1897;  and  on  these  findings  of 
fact  the  court  concludes,  as  matter  of  law,  that  the  plain- 
tiff waB  entitled  to  the  immediate  possession  of  the  four 
head  of  cattle  originally  placed  in  the  pasture  of  the  de- 
fendant, at  the  time  of  the  commencement  of  this  suit, 
and  that  pending  this  action  he  has  become  entitled  to 
the  possession  of  the  increase  and  product  of  these  four 
cows,  and  is  now  entitled  to  the  possession  of  all  of  said 
piHxperty.  The  court  finds  the  value  of  the  property  now 
detained  by  the  defendant  from  the  plaintiff  to  be  |163. 
The  court  find»  that  there  is  evidence  establishing  the 
fact  that  the  use  of  said  cows  for  the  purpose  of  produc- 
ing milk  and  butter  while  they  have  been  detained  was 
of  the  value  of  f54  over  and  above  the  reasonable  cost 
oi  their  keeping.  The  court  finds  as  a  matter  of  law, 
that  the  defendant  is  not  entitled  to  anything  fop  keeping 
said  cattle  after  his  refusing  to  deliver  them  up  after  the 
tender  of  all  due  on  them  had  been  made.  The  judg< 
ment  in  this  case  will  be  that  the  plaintiff  have  and  re- 
cover the  possession  of  all  the  property  specified  in  the 
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petition  and  supplemental  petition,  and,  if  the  posseBsion 
thereof  cannot  be  had,  the  sum  of  |163,  their  assessed 
value,  and,  in  addition  thereto,  damages  in  the  sum  of 
f  54,  and  the  costs  of  this  suit."  To  which  findings  and 
conclusions  the  defendant  excepted. 

Opinion  of  the  court  by 

McAtee,  J.:  The  assignments  or  error  were  (1)  in 
overruling  the  motion  for  a  new  trial  and  the  demurrer 
to  the  defendant's  supplemental  petition;  and  (2)  in  at- 
tempting to  assume  jurisdiction  of  the  subject-matter  set 
out  in  the  defendant's  supplemental  petition ;  and  (3)  in 
excluding  testimony  tending  to  show  another  action 
pending  between  the  same  parties,  and  involving  the 
same  subject-matter,  at  the  time  the  action  was  com- 
menced; and  (4)  in  excluding  competent,  relevant,  and 
material  testimony  offered  by  the  plaintiff  in  error;  and 
(5)  in  the  amount  of  the  recovery,  because  there  was  no 
evidence  to  support  the  finding. 

Touching  the  assignments  of  error  upon  the  filing  of 
the  supplemental  petition,  the  special  findings  of  fact 
made  by  the  court  show  that  the  calves  sued  for 
therein  were  the  offspring  of  the  four  head  of  cows  whose 
recovery  was  sought  for  in  the  original  petition,  and  that 
this  increase  had  come  from  the  cows  after  the  time  they 
were  placed  by  the  plaintiff  in  the  possession  of  the  de- 
fendant for  the  purpose  of  pasturage. 

It  was  s€iid  in  Morris  v.  Coburn,  (Tex.  Sup.)  9  S.  W. 
345,  that  "one  suing  to  recover  a  cow  taken  by  defend- 
ant, but  which  is  and  always  was  the  property  of  tho 
plaintiff,  is  entitled  to  the  cow  and  the  increase  since  the 
conversion,  and  in  the  alternative,  to  the  value  of  the 
cow  and  increase  at  the  time  of  judgment." 
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And  it  was  said  in  Garth  v,  Everett,  16  Mo.  490,  that  if 
one  takes  and  converts  a  flock  of  sheep,  and  during  the 
pendency  of  a  suit  to  recover  their  value  they  should 
have  lambs,  the  lambs  would  be  the  property  of  the 
original  owner. 

And  in  Talbot  v.  Magee,  59  Mo.  App.  347,  it  was  said 
that  the  property  rights  in  a  colt  which  had  been  foaled 
by  the  mother  after  a  levy  of  an  execution  upon  her  is 
as  much  in  possession  as  the  mother  is.  The  issue  of 
animals  follows  the  mother.  {Newman  v.  Jackson,  12 
Wheat.  570.) 

And  it  was  said  in  Buckley  v.  Buckley,  12  Nev.  42^, 
that  in  an  action  to  recover  a  herd  of  ewe  sheep,  or  their 
value,  the  increase  of  the  wool  subsequently  shorn  from 
the  herd  is  a  proper  subject  of  litigation  in  the 
same  action,  and  that  as  to  the  lambs  the  rights  of  the 
parties  are  precisely  the  same  as  to  the  original  flock  and 
as  to  the  wool.  The  remedy  is  a  judgment  for  the 
value  of  their  use,  and  the  court  should  allow  supple- 
mental pleadings  to  be  filed  raising  these  claims. 

And  it  was  said  in  White  v.  Storms,  21  Mo.  App.  288, 
and  Stewart  v.  BalVs  Adm'rs,  33  Mo.  156,  that  the  law  is 
well  settled  that  the  increase  of  the  female  of  live  stock 
belongs  to  the  owner  of  the  dam  at  the  time.  The  only 
exception  to  this  rule  is  where  the  dam  may  be  hired  tem- 
porarily for  a  term.  The  increase  during  the  term  be- 
longs to  the  usufructuary.  It  is  the  function  of  the  sup- 
plemental petition  to  supply  the  facts  which  may  be  nec- 
essary to  a  complete  determination  of  the  rights  of  the 
plaintiff  and  defendant,  touching  the  subject-matter  of 
the  suit,  upon  the  facts  existing  at  the  time  of  the  ren- 
dition of  the  judgment,  and  which  would  vary  the  relief 
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to  which  the  plaintiflf  would  have  been  entitled  at  the 
commencement  of  the  action;  and  it  is  in  the  sound  dis- 
cretion of  the  court  to  allow  such  an  amendment.  (Med- 
bury  V.  Swan,  46  N.  Y.  200;  Palmer  v.  Murray,  18  How. 
Prac.  545.) 

The  ruling  of  the  court,  therefore,  upon  the  filing  of 
the  supplemental  petition,  and  the  admission  of  the  facts 
under  it,  and  the  rendition  of  a  judgment  upon  those 
facts,  was  correct. 

Upon  the  remainder  of  the  assignments  of  error  which 
challenge  an  investigation  of  the  evidence,  the  attenticm 
of  the  court  is  called  to  the  fact  that  the  evidence  is  not 
certified  here  in  such  manner  as  to  justify  this  court  in 
examining  it  with  a  view  to  a  reversal  of  the  judgment. 
It  is  averred,  upon  the  objection  to  the  consideration  of 
any  question  arising  upon  the  evidence,  that  it  has  not 
been  preserved  in  a  case-made.  At  the  conclusion  of  the 
testimony  it  is  stated  that  "both  sides  rest,"  and  that, 
there  being  no  more  testimony  by  either  side,  the  "ca^e 
closes.''  Thereupon  a  request  was  made  by  the  attorney 
for  the  defendant  that  the  court  make  "findings,"  upon 
which  findings  of  fact  and  conclusions  of  law  were  made 
by  the  court,  and  thereafter  the  stenographer  appended 
his  certificate  that  "the  foregoing  is  a  true  and  correct 
transcript  of  all  the  testimony  of  witnesses,  rulings  of 
court,  objections  and  exceptions  of  counsel,  taken  by  me 
in  e/horthand  in  the  above-entitled  cause." 

It  has  been  repeatedly  held  that  where  a  case  is  made 
and  settled  for  the  supreme  court,  and  the  party  making 
it  desires  that  it  shall  be  shown  that  the  case  contains 
all  the  evidence  that  was  introduced  at  the  trial,  a  state- 
ment     to      that      effect      should      be      inserted      in 
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the  case  itself.  In  settling  and  signing  the 
case,  the  judge  of  the  district  court  certi- 
fied that:  "Said  caae-made  is  true  and  con- 
tains a  full  and  true  and  correct  transcript  and  statement 
of  all  the  pleadings  with  the  indorsements  thereon,  and 
of  all  orders,  judgments,  and  proceedings  filed,  made,  ren- 
dered, and  had  in  said  case;  also,  that  'Exhibit  A,'  at- 
tached to  said  case-made,  contains  true  and  correct  copies 
of  all  the  pleadings,  with  the  indorsements  thereon,  and 
all  the  orders,  judgments,  and  proceedings  filed,  made, 
rendered,  and  had  in  case  No.  1,657  entitled  'Edward  F. 
Gould  V.  Richard  H.  WadeJ  And  I  hereby  settle,  allow, 
certify,  and  sign  the  same  as  ti'ue  and  correct.^' 

And  it  was  said  in  Bartlett  v.  Feeney,  11  Kan.  444,  that 
a  statement  of  fact  not  inserted  in  the  case-made,  but 
merely  certified  to  by  the  judge  at  the  time  of  signing  and 
settling  the  case,  would  not  be  considered  by  the  supreme 
court 

And  it  was  said  in  Brotcn  v.  Johnson,  14  Kan.  290,  that: 
•'Tlie  signature  of  the  judge  to  a  case-made  <w  a  bill  of 
exceptions  imports  the  truthfulness  of  the  preceding 
stateipents  in  such  case  or  bill, — nothing  more;  and  we 
must  look  to  those  statements  to  see  whether  all  of  tht* 
testimony  is  preserved  or  not." 

And  in  Eddy  v.  Weaver,  37  Kan.  540,  15  Pac.  492,  the 
court  «aid  that:  "It  is  the  case  itself,  and  not  the  certi- 
Ji<r?ite  of  the  judge,  which  should  show  whether  all  of  the 
evidence  introduced  on  the  trial  is  contained  in  the  case 
or  not."  And  that:  "Where  a  case  is  made  and  settled 
for  the  supreme  court,  and  the  party  making  it  desires 
that  it  shall  be  shown  that  the  case  contains  all  the  evi- 
dence that  was  introduced  on  the  trial,  a  statement  to 
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that  effect  should  be  inserted  in  the  ease  itself,  and  not  in 
the  certificate  of  the  judge  who  settles  the  case." 

The  court  said,  in  «ubetan«ce,  that  the  duty  of  the 
judge  was  to  eee  that  the  atatements  of  fact  made  in 
the  ease-made  were  correct,  before  settling  the  same, 
and  to  see  that  the  case  spoke  tbe  truth  when  it  was 
settled.  This  wbb  affirmed  in  Insurance  Co.  v.  HoguCy 
41  Kan.  527,  21  Pac.  641 ;  the  court  saying  that  the  case 
must  contain  the  recital  that  it  contained  all  the  evi- 
dence offered  at  the  trial,  and  not  the  certificate  of 
the  judge  who  settles  the  case.  {Hill  r.  Bank^  42  Kan. 
366,  22  Pac.  324.) 

And  in  State  v.  Harper  Co.  Corners,  43  Kan.  196,  23 
Pac.  102,  it  was  said  that:  ''There  is  no  statement  or 
showing  in  the  case-made  brought  to  this  court  that  it 
contains  all  of  the  evidence  submitted  to  the  judge. 
There  is  a  statement  to  that  effect  in  the  certificate  at- 
tached to  the  case-made;  but,  as  has  been  repeatedly 
held,  this  is  insufficient,  and  hence  the  question  of 
whether  the  decision  is  sufirt«iined  by  the  evidence  is  not 
before  us."  Which  was  again  affirmed  in  Lebold  v.  Bank, 
5i  Kan.  381,  22  Pac.  1103. 

This  rule  was  thoroughly  and  fully  adopted  before  our 
adoption  of  the  present  Code  from  the  Civil  Procedure 
of  Kansas,  and  the  interpretations  of  that  court  will  be 
accepted  here,  and  we  therefore  hold  that  the  evidence  is 
not  here  so  certified  as  to  justify  its  examination  for 
error. 

After  the  filing  of  the  brief  of  tbe  defendant  in  error 
in  this  court  on  May  26,  1899,  a  motion  was  filed  by 
the  plaintiff  in  error,  to-wit,  on  May  31,  1899,  to  amend 
the  case-made  by  attaching  therein,  between  pages  57 
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and  58,  as  amended  page  57^,  the  following  words:  "The 
within  and  foregoing  contains  all  the  evidence  given 
and  submitted  at  the  trial  of  the  case  in  the  district 
court,  and  all  the  pleadings,  motions,  rulings;,  findings  of 
fact,  and  conelueioms  of  law  had,  made,  and  submitted 
therein,  for  the  reason,  to-wit,  that  (1)  because  said  case- 
made  purports  to  and  does  contain  all  the  evidence,  plead- 
ingB^  and  findings  and  conclusions  and  rulings  had  and 
submitted  therein;  and  (2)  because  the  defendant  cooild 
not  be  prejudiced  bv  such  amendment;  and  (3)  in  fur- 
therance of  justice." 

A  case-made  for  the  supreme  court  cannot  be  amended 
or  supplemented  in  the  supreme  court  by  inserting  any- 
thing therein  or  attaching  anything  thereto  which  did 
not  belong  to  the  case-made,  and  constitute  a  part 
thereof,  when  it  was  originally  settled  and  signed  by  the 
judge  and  attested  by  the  clerk  below.  The  decision  of 
the  trial  judge  as  to  the  truthfulness  of  the  case-made 
is  conclusive  and  final, — at  least,  until  the  certified  rec- 
ord is  shown  to  be  intentionally  false,  and  to  have  been 
fraudulently  prepared,  or  that  there  was  a  want  of  juris- 
diction in  the  court.     (Ryland  t\  Coyle,  7  Okla.  226.) 

The  judgment  will  be  affirmed. 

All  of  the  Justices  concurring. 
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J.  W.  Devinb  et  al,  v.  Mary  J.  Silvers. 

(Filed  AufiT-  24,  1899.) 

AppBAii— Berietr— C(W€-Jlfad6.  Where  the  case-made  does  not  show 
that  it  contains  all  the  evidence.  It  cannot  be  considered,  thousrh* 
the  certificate  of  the  trial  Judge  contains  a  statement  to  that, 
effect. 

(Syllabus  by  the  Court.) 

Error  from  th^  District  Court  of  Lincoln  County;  before 
Jno.  H.  Burfordf  District  Judge. 

Herod  d  Widmer  and  J.  C.  Strang,  for  plaintiffs  in  error.. 
H.  R.  Thurston,  for  diefendant  in  error. 

Action  by  Mary  J.  Silvers  against  J.  W.  Devine  and* 
Emil  Earwig.  Judgment  for  plaintiff.  Defendants 
bring  error.     Affirmed. 

Per  Curiam:  The  assignment  of  errors  include  the 
overruling  of  the  motion  for  a  new  trial,  render- 
ing judgment  for  the  defendant  in  error,  giving 
erroneous  inetructions,  excluding  legal,  competent,, 
material,  and  relevant  testimony,  and  admitting  illegal, 
incompetent,  and  immaterial  evidence.  A  discussion  of 
these  assignments  of  error  would  require  an  examination 
of  the  evidence,  but  there  is  no  case-made  brought  here 
in  such  a  form  as  to  show  that  it  contains  all  the  evidence 
which  was  heard  upon  the  trial.  The  statement  con- 
nected with  the  evidence  simply  shows  that,  "Case- 
Closed."    The  statement  of  the  €itenographer  is  that  "the- 
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above  and  foregoing  m  a  true  and  correct  transcript  of 
my  shorthand  notes  taken  during  the  course  of  the  trial." 
The  certificate  of  the  trial  judge  states  that  the  case-made 
•contains  all  the  evidence,  but  such  a  statement  is  insuf- 
ficient. The  statement  should  be  inserted  in  the  case 
itself,  and  not  in  the  certificate  of  the  judge  who  settles 
the  case.  (Wade  v.  Oould,  this  volume,  p.  690,  Bell  v. 
Bell  [Kan.  Sup.]  56  Pac.  472.) 

We  have  examined  the  instructions  of  the  court  which 
have  been  objected  to,  and  find  no  ruling  which  could 
have  been  prejudicial  to  the  rights  of  the  plaintiffs  in 
•error.    The  judgment  of  the  court  below  is  affirmed. 

Burford,  C.  J.,  having  presided  in  the  court  below,  not 
■sitting. 


George  D.  Barnard  &  Co.  v.  Greer  County. 

(Filed  Auj?.   26,   1899.) 

'Claims  Against  Counties.    This  cause  is  afTlrmed  on  the  authority  of 
Clark  &  Courti  v.  Greer  County,  this  volume,  p.  425. 
(Syllabus  by  the  Court.) 

Error  from  the  District  Court  of  Oreer  County;  before  B.  F. 
Burwell,  District  Judge. 

Duncan  G.  Smith,  for  plaintiffs  in  error. 

J.  F.  MathewSy  County  Attorney  and  J.  A.  Powers,  for 
defendant  in  error. 

Action  by  George  D.  Barnard  &  Co.  against  Greer 
•county.  Judgment  for  defendant,  and  plaintiffs  bring 
error.    Affirmed. 
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Per  Curiam  :  This  cause  was  submitted  upon  BXt 
agreement  that  the  questions  involved  are  identical  with 
those  in  Clark  d  Courts  v.  Oreer  County,  this  volume, 
p.  425,  and  it  is  stipulated  that  the  decision  in  that  case 
shall  control  the  determination  of  this  cause.  On  the 
authority  of  that  case,  the  judgment  of  the  district  court 
of  Oreer  county  in  this  case  is  affirmed,  at  the  costs  of 
plaintiffs  in  error. 


C.    E.   Vandervoort   v   Board    op   Commissioners    or 
Pawnee  County. 

(Filed  Feb.  11,  1899.) 

Error  from  the  Probate  Court  of  Pawnee  County;  before 
James  P.  Neal,  Probate  Judge, 

John  F.  Stone,  A,  J.  Biddison  and  Geo.  8.  Green,  for 
plaintiff  in  error. 

Eagleton  d  Morphis,  for  defendant  in  error. 

Actions  by  Charles  E.  Vandervoort  against  the  board 
of  commissioners  of  Pawnee  county,  (three  cases.)  Judg- 
ments for  defendant.     Plaintiff  brings  error.    Dismissed. 

Per  Curiam:  The  record  in  these  cases  shows  that 
more  than  one  year  has  intervened  between  the  rendition 
of  the  judgment  and  the  overruling  of  the  motion  for  a 
new  trial  in  the  probate  court,  and  the  filing  of  the  peti- 
tion in  error  in  the  supreme  court.  This  court,  therefore^ 
has  no  jurisdiction  to  review  such  judgments.  The  record 
in  cases  Nos.  767,  768,  and  769,  being  in  the  same  condi- 
tion as  that  of  Hoffman  v.  Boards  this  volume,  p.  225,  the 
petition  in  error  is  hereby  dismissed. 
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Poe  V.  Board  of  Comrs.  of  Pa^roiee  Co. 

R.  R.  PoE  V.  Board  of  Commissioners  of  Pawnee  County. 

(Filed  Feb.  U,  1899.) 

Error  from  the  Probate  Court  of  Pawnee  County;  •  before 
James  P.  Neal,  Probate  Judge. 

John  D.  De  Bois  and  Cotteral  d  Homor^  for  plain tiflP  in 
erior. 

C.  A.  Houston^  W.  L.  Eagleton  and  B.  W.  Mo'rphis^  for 
defendant  in  eirror. 

Action  by  R.  R.  Poe  against  the  board  of  oommiseion- 
ers  of  Pawnee  county.  Judgment  for  defendant.  Plain- 
tiflP  brings  error.    Reversed. 

Per  Curiam:  The  same  questions  are  involved  and 
the  same  briefs  have  been  filed  in  this  case  by  counsel  as 
in  the  case  of  Johnson  v.  Board  of  ComWs.  (7  Okla.  686,) 
and  the  same  findings  of  fact  and  conclusions  of  law 
w€«re  maide  by  the  court  below.  For  the  reasons  therein 
stated,  the  judgment  of  the  probate  court  is  reversed^ 
and  the  cause  is  remanded,  with  directions  to  grant  a  new 
trial. 


C.    E.    Vandervoort   v    Board    of   Commissioners   of 
Pawnee  County. 

(Filed  Feb.  11.  1899.) 

Error  from  the  Probate  Court  of  Pawnee  County;   before 
James  P.  Xeal,  Probate  Judge. 

John  F,  Stone,  A.  J.  Blddison  and  Oeo,  S.  Oreen,  for 
plaintiff  in  error. 
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Vandervoort  v.  Board  of  Comrs.  of  Pawnee  CJo. 

C.  A.  Houston^  W.  L.  Eagleton  and  B.  W,  Morphis,  for 
defendant  in  error. 

Action  by  Charles  E.  Vandervoort  against  the  board  of 
commieeioners  of  Pawnee  county.  Judgment  for  defend- 
anty  and  plaintiff  bringis  error.    Dismissed. 

Per  Curiam:  This  case  was  bought  here  on  an  appeal 
by  the  plaintiff  in  error  from  the  probate  court  of  Pawnee 
county.  The  record  shows  that  the  judgment  was 
rendered  in  the  probate  court  on  the  Slat  day  of  August, 
1897,  and  that  on  the  same  day  a  motion  for  a  new  trial 
was  filed,  considered,  and  overruled  by  the  court;  to 
which  rulings  and  judgment  of  the  court  the  plaintiff  duly 
excepted,  and  brings  the  case  here  on  a  case-made  for 
review.  The  record  further  shows  that  the  petition  in 
error  was  not  filed  in  this  court  until  the  21st  day  of 
September,  1898,  being  one  year  and  21  days  after  the 
rendition  of  the  judgment  and  the  final  order  of  the 
probate  court.  Hence,  as  more  than  one  year 
has  intervened  between  the  rendition  of  the 
judgment  and  the  final  order  in  the  probate 
court  and  the  filing  of  the  petition  in  this  court, 
this  court  has  no  jurisdiction  to  review  such  judgment 
and  final  order.  The  rule  laid  down  in  the  ca^e  of 
Hoffman  v.  Board  of  Comers.,  this  volume,  p.  225,  followed. 
For  the  reasons  herein  stated,  the  petition  in  error  must 
'  therefore  be  dismissed. 
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TERRITORY  OP  OKLAHOMA. 
JANLjARY   term,  1900. 


Hon.  JNO.  H.  BURPORD,  Chief  Justice. 
Hon.  JNO.  L  M'ATEE, 
Hon.  bayard  T.  HAINER, 
Hon.  BENJ.  P.  BUR  WELL, 
Hon.  CLINTON  F.  IRWIN, 


Associate  Justices. 


Guthrie,  O.  T.,  January  4,  1900. 

Public  proclamation  having  been  duly  made  of  the 
opening  of  the  court,  the  following  proceedings  were 
had,  to- wit: 

MEMORIAL  PROCEEDINGS 

UPON  THE  DEATH  OF 

SAMUEL  L.  OVERSTREET, 

United  States  Attorney. 

The  Chief  Justice  announces  the  puri>o»e  of  the  con- 
yening  of  the  court  to  be  proper  observances  in  honor 
of  the  memorv  of  the  Hon.  S.  L.  Overstreet,  late  United 

-45 
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In   Memoriam— S.    L.    Overatreet. 

States  Attorney  for  Oklaihoma,  and  also  a  member  of  the 
bar  of  the  Supreme  Ck>urt,  and  of  the  District  Oonrt  of 
Lofran  County,  and  called  for  a  report  of  the  committees 
heretofore  appointed. 

W.  B.  Herod,  chairman  of  the  court  committee 
appointed  for  the  Territory  at  large,  submitted  with 
appropriate  remarks,  the  following  resolutions,  to- wit: 

In  the  Supreme  Court  of  the  Territory  of  Oklahoma, 
January  Term,  A.  D.  1900. 

May  it  Please  the  Court: 

The  committee  appointed  by  your  honorable  body  on 
account  of  the  death  of  a  di'sttinguished  member  of  the 
Bar  of  this  Terntory,  and  officer  of  this  court,  respect- 
fully submits  the  following: 

Resolved,  That  the  Supreme  Court  of  the  Territory  of 
Oklahoma,  has  learned,  with  profound  sorrow  and 
regret,  of  the  death  of  Samuel  L.  Overstreet,  late  United 
States  District  Attorney  for  this  Territory,  and  member 
of  the  Bar  of  this  Court; 

Resolved,  That  in  his  death,  this  Court  and  the  Terri- 
tory, lose  the  wise  coumsiel  of  an  honorable  and  conserva- 
tive, conscientious  and  capable,  public  officer; 

Resolved,  That  the  business  of  this  Court  be  now 
suspended*,  that  deserving  tribute  may  be  paid  to  the 
high  character  and  ability  of  the  deceased  as  a  public 
officer  and  private  citizen; 

Resolved,  That  a  copy  of  these  resolutions  and  the  pro- 
ceedings of  this  hour,  together  with  resolutions  of  the 
Franklin,  Indiana,  Bar,  hereto  a/ttached  and  made  a  part 
hereof,  and  the  action  of  the  Logan  county  Bar  in  the 
appointment  of  Hon.  H.  S.  Cunningham,  Attorney  Gen- 
eral of  the  Territory,  Hon.  C.  R.  Brooks,  ex-United  States 
Dwttrict  Attorney,  and  Hon.  John  W.  Scothorn,  AssM- 
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ant  United  Statee  Attorney,  as  a  committee  to  attend 
Ms  funeral,  be  placed  of  record  in  the  clerk's  office  of 
this  Court; 

Re8olv€dy  That  the  clerk  of  this  Court  be  directed  to 
forward  a  copy  of  these  resolutions  to  the  father  of  the 
deceased,  at  Franklin,  Indiana,  under  the  seal  of  the 
Court; 

Resolved,    That  as  a  further  mark  of  respect  to  the 
memory  of  the  deceased,  the  Court,  at  the  close  of  these 
exercises,  do  adjourn  for  the  day. 
Respectfully  submitted, 
W.  B.  Herod,  First  District; 
Frank  Gillett,  Second  District; 
J.  H.  Woods,  Third  District; 
Jambs  B.  Diggs,  Fourth  Diisftriot; 
J.  W.  Smith,  Fifth  District; 

Committee. 

The  Chief  Justioe  then  announced  that  there  was  no 
special  program  provided  for  the  proceedings,  aud 
invited  members  of  the  bar  to  make  such  remarks  ai^ 
they  deemed  fitting  for  the  occasion. 

Addresses  in  eulogy  of  the  deceased  were  then  made  by 
O.  R.  Buckner  and  A.  H.  Huston,  of  the  Ix^^n  county 
Bar;  John  W.  Scothorn,  United  States  Attorney,  B.  8. 
McGuire,  Assistant  United  States  Attorney,  H.  R- 
Thurston,  of  the  Logan  county  Bar;  L.  P.  Hosier,  of  the 
Pawnee  county  Bar;  Frank  Hutto,  of  the  Payne  county 
Bar;  C.  G.  Homor,  of  the  Logan  county  Bar;  James  B. 
DiggiB,  of  the  Noble  county  Bar;  Harper  B.  Cunningham, 
Attorney  General  of  the  Territory;  Joeeph  Wisby  and 
B.  E.  Stewart,  of  the  Logan,  county  Bar;  Associate 
Ji]0tioe  John  L.  McAtee,  of  the  Supreme  Court,  and 
Chief  Justice  Jno.  H.  Burford. 
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The  following  'peaolutio'iis  of  the  JoSmeon  county, 
Indiana,  Bar,  were  aleo  pi^eeented  and  directed  to  be 
lapread  of  record,  together  with  the  first  named  reeolo- 
tione: 


Memorial  of  the  Johnson  county  Bar  upon  the 
death  of 

Samuel  L.  Overstrbet. 

Samuel  Livingstone  Overstreet  was  born  at  Pmnklin, 
Indiana,  July  24,  1853,  aikd  departed  thoB  life  on  the 
13th  day  of  November,  1899. 

He  was  the  oldecrt  son.  of  the  Hooiorable  Gabriel  M. 
Ov«ersitpeet,  of  this  Bar,  and  was  ed-ucated  in  the  kiw  by 
the  law  firm  of  Overstreet  &  Hunter,  and  was  admitted 
to  thiisi  bar  on  the  first  day  of  our  November  term,  1879, 
and  practiced  his  profession  in  the  city  of  Franklin  for 
several  years,  when  he  removed  to  the  state  of  Kansas. 
Subsequently  he  removed  to  Guthrie,  Oklahoma,  where 
he  has  since  resided  and  held  many  offices  of  trust  and 
honor,  being  at  the  time  of  his  death  the  United  States 
District  Attorney  for  Oklahoma. 

We,  as  a  bar,  and  those  of  us  who  knew  Mr.  Ov»- 
street  peraonally,  have  always  held  him  in  the  highest 
esteem,  and  have  taken  a  lively  and  timely  interest  in 
his  prominent  career,  and  desiring  to  make  an  expres- 
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flioQ  of  our  esteem  and  respect  for  him  have  this  day  met 
for  that  purxKMae  as  a  bar;  therefoire,  be  it 

Resolved — First  That  from  our  personal  associations 
with  him  while  a  member  of  this  bar,  and  our  knowledge 
of  his  career  s&nt^  he  left  us,  we  know  him  to  have  been 
a  lawyer,  gifted  with  a  happy  temperament  and  a  fine 
legal  mind,  and  poeseesed  of  much  leamjug  in  the  law 
aiMl  the  higbeet  attributes  of  moral  character,  and  that 
he  brought  great  credit  to  himself,  and  to  his  friends  and 
profe00i<»i. 

Second.  That  we  deplore  his  untimely  death,  cut 
down,  as  he  was,  in  the  bloom  of  his  manhood  and 
usefulness. 

Third.  That  we  present  to  the  family  of  our  departed 
friend  our  edncere  sympathy  and  condolence  in  this, 
their  great  bereavement. 

Fourth.  That  the  clerk  of  this  court  be  requested  to 
transmit  a  a  copy  of  this  memorial  and  these  resolutions 
to  the  family  of  our  deeeaaad  brother,  and  that  copies 
hereof  be  placed  of  record  in  the  current  order  book  of 
this  court,  and  sent  to  the  clerks  of  the  local  courts 
and  United  States  District  Court  of  the  Territory  of 
Oklahoma  for  record. 

W.  J.  Buckingham, 

H.  C.  Barnbtt, 

Wm.  a.  Johnson, 

Committee. 
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ACTJON: 

1.  J.inder  of  PlainUffa.  In  all  act  ons,  those  between  whom 
there  is  a  unity  of  legal  interest  must  be  Joined  as  plaintiffs.  Per- 
sons in  whose  favor  an  obligation  exists  must  all  Join  in  an  action 
therein  against  the  obligor,  unless  the  interest  of  each  of  the 
parties  to  be  benefited  is  specially  stated  in  the  contract,  or  is 
determined  by  the  character  of  the  obligation.  Burkett  v.  Grocery  Co.    84 

2.  Indemnity—Sureties  Muet  all  be  Joined  as  Parties  Plaintiff.  Where  a 
sheriff  levies  upon  property  of  a  stranger  to  a  writ  of  attacnment, 
at  the  direction  of  the  plaintiff  in  the  writ,  and  Judgment  is 
obtained  by  the  owner  of  the  property  for  its  value  against  the 
sheriff,  and,  failing  to  collect  the  same*  because  of  the  insolvency 
of  the  sheriff,  the  Judgment  creditor  brings  action  against  the 
sureties  on  the  sheriffs  bond,  and  recovers  Judgment  against 
them,  which  they  pay.  In  an  action  to  recover  the  money  so 
paid,  from  the  original  attachment  plaintiff,  such  sureties  paying 
the  same  must  all  be  Joined  as  parties  plaintiff.  They  are  Joint 
obligees,  united  in  legal  interest  in  the  subject-matter  of  the 
action,  although  each  of  said  sureties  may  not  have  contributed 
(like  to  the  payment  of  the  Judgment    Id 84 


InfunetUm^County  Attorney— Duty  Violated— Cause  Dismissed.  Where  a 
county  attorney  brings  injunction  in  the  name  of  the  Territory, 
as  plaintiff,  against  the  county  clerk,  to  restrain  said  clerk  from 
spreading  upon  the  tax  rolls  of  the  county  an  increase  of  valua- 
tion of  property  for  taxation,  as  ordered  by  the  territorial  board 
of  equalization,  it  is  apparent  from  the  face  of  such  petition  that 
the  Territory  is  not  the  real  party  In  interest  in  the  prosecution 
of  such  action;  that  the  real  interest  of  the  Territory  lies  in 
having  such  increased  valuation  spread  upon  the  tax  rt>lls,  and 
not  in  preventing  the  same;  that  the  county  attorney  bringing 
such  action  violates  his  official  duty  to  the  Territory,  and  his 
obligations  of  fldelfty  to  courts  and  clients;  and  that  such 
petition  should  be  d'smlssed.    Coulson  v.  Territory US 
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ACTION— Continued  : 

4.  Debtor  and  Creditor^Remedp—Oamishment,  Where  a  sale  of  per- 
sonal property  Is  made  in  good  faith,  and  not  with  a  fraudu- 
lent purpose,  although  but  a  part  of  the  purchase  price  has  been 
paid,  the  vendor  has  no  attachable  interest  in  such  property; 
and  the  remedy  of  his  creditors  is  not  by  attachment  against 
the  property,  but  by  garnishment  of  the  debt  due  from  the  unpaid 
balance  of  the  purchase  price.    McFadyen  v.  Masters 174 

6.  Property— Possession— Trespass— Pleading.  One  may  maintain  tres- 
pass for  injury  to  his  possession,  only  when  he  is  in  the  actual 
possess'lon  and  so  alleges,  or  where  he  Is  the  owner  of  the  fee,  and 
further  shows  by  his  petition  that  the  land  Is  unoccupied,  and  the 
plaintiff  has  the  constructive  possession  thereof.  He  may  also 
maintain  an  action  in  the  nature  of  trespass  on  the  case  where  he 
alleges  that  he  owns  the  legal  title,  and  further  sets  out  such  a 
state  of  facts  as  will  show  that  the  injury  is  an  injury  to  the  real 

estate.    Casey    v.     Mason 66i 

See  "Judgment,"  1,  2;  'Pleading  and  Practice,"  19,  20,  21. 

ACKNOWLEDGMENT-See  "Conveyance,"  S,  4,  5.  6. 

ADMISSIONS— See  'TEvidence,"  10. 

AGENCY— See  "Instructions,"  6. 

AGREEMENT— See  "Promissory  Note,  "1;  "Fraud,"  1. 

AMENDMENT— See     "Pleading    and     PractJce,"     83;     "Case-Mad?," 
20,  21,  22. 

APPEAL: 

1.  From  Probate  Court  to  Supreme  Court,  When.  An  appeal  will  lie 
from  the  probate  court  to  the  supreme  court,  in  a  bastardy  pro- 
ceeding, where  only  questions  of  law  are  involved  In  the  appeal. 
Bell.  V.    Territory 75 

2.  Appeal— Review— Findings  of  Fact.  Where  an  issue  of  fact  is  tried 
by  a  court  without  a  Jury,  and  a  general  finding  is  made  upon 
such  issue  by  the  court,  upon  oral  testimony,  such  finding  Is  a 
finding  of  every  special  thing  necessary  to  be  found  to  sustain 
the  general  finding,  and,  if  there  be  any  evidence  to  sustain  such 
finding,  is  conclusive  upon  this  court  upon  all  disputed  and  doubt- 
ful questions  of  fact.    McKennon  v.  Pentecost 117 

8.  Dismissed,  When.  Where  all  of  the  parties  to  an  action  pending 
in  the  supreme  court  on  appeal  from  an  Inferior  court,  before 
the    questions   presented   by    the   appeal    are   determined   by    the 
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APPE  ALr-CONTINUBD  : 

appellate  court,  compromise  and  settle  all  of  the  matters  Involved 
therein,  and  such  fact  is  made  to  appear  to  the  supreme  court  by 
affidavits  and  certified  copies  of  official  records,  all  of  which  are 
undisputed  by  the  appellant  the  appeal  will  be  dismissed.  Price  9. 
Comr'8.     Paumee      Co.  ...\ 121 

4.  Justice  Courts -- Appeal  —  Pleading— Amendment.  Where  a  cause  Is 
appealed  from  a  Justice  court,  the  ri^ht  to  amend  the  pleadingrs 
before  the  trial  is  commenced  rests  largely  within  the  sound 
discretion  of  the  district  court,  which  will  not  be  disturbed  by  this 
court  unless  such  discretion  has  been  abused.    Pinson  v.  Prentiss —  19 

6.  Time  of  Taking  Appeal.  Under  section  674  of  our  Civil  Code, 
proceediners  for  reversing,  vacating  or  modifying  Judgment  or  final 
orders  must  be  commenced  in  the  supreme  court  within  one  yeai- 
after  the  rendition  of  the  Judgment  or  making  of  the  final  order 
which  is  sought  to  be  reviewed  by  this  court,  unless  the  person 
entitled  to  such  proceeding  be  under  disability,  as  provided  !>- 
sa  d  section.    Hoffman  v.  Comr's.  Pawnee  Co 2SI 

6.  Final  Order— Error.  An  order  made  by  the  district  CJurt 
during  the  trial  of  a  cause,  for  the  substitution  of  a  cost  bond 
alleged  to  have  been  lost,  is  not  a  final  order,  does  not  Involve 
the  merits  of  the  action,  and  is  not  an  order  upon  which  error 
can  be  assigned  to  this  court.    Easton  v.  Broadicell 40 

7.  Findings  of  Fact— Effect.  The  finding  of  the  trial  court  upon  con- 
troverted questions  of  fact  will,  on  appeal,  be  given  the  same 
effect  as  the  verdict  of  a  Jury.    Bmith  v.  Spencer 49 

I 

8.  Appealr— Necessary  Parties.  Where  a  Judgment  is  rendered  against 
one  of  several  defendants  Jointly  and  severally  liable  on  a 
promissory  note,  and  no  action  taken  as  to  the  other  defendants, 
but  the  cause  left  standing  on  the  docket  as  to  them,  and  the 
defendant  against  whom  Judgment  is  rendered  appeals,  the  remain- 
ing defendants  are  not  necessary  parties  to  the  appeal.  Outcalt  v. 
Collier    471 

9.  Transcript— Stipulation.  It  is  well  settled  that  one  appell- 
ant cannot  refer  to  the  transcript  of  another  appellant  in  the 
same  cause,  so  as  to  make  it  a  part  of  his  record  on  appeal,  with- 
out stipulation.    Nayes  v.    Tootle fOi 

10.  Courts— Appeals-Jurisdiction.  Where  an  action  Is  appealed  from  a 
Justice  of  the  peace  or  from  the  probate  court,  the  district  court 
takes  merely  appellate  Jurisdiction,  and  no  original  Juris- 
diction, and  can  hear  and  determine  the  case  only 
as  a  case  within  the  Jurisdiction  of  such  court  from  which 
the  appeal  was  taken.  {Wafjstaff  v.  Challisn,  1  Pac.  631,  31  Kan.  212. 
followed.)    Vowell    v.    Taylor    GS 
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ArtEAL— Continued: 

11.  Bimd—MoH<m  to  DlamhB— Waiver,  Where  a  case  la  tried  in 
the  probate  court,  and  Judgment  rendered  for  th3  plaintiff,  and  the 
defendcnt  attempts  to  appeal,  without  srlvins  an  appeal  bond,  and, 
after  the  transcript  of  the  proceedings  In  the  probate  court  la 
filed  In  the  district  court,  the  plaintiff  makes  a  timely  motion  to 
dismiss  the  appeal  for  the  reason  that  no  appeal  bond  was  given 
to  effectuate  the  appeal,  and  such  motion  Is  overruled,  and  the 
parties  are  required  to  go  to  trial,  any  appearance  for  the  purpose 
ef  protecting  his  rights  on  the  trial  will  not  amount  to  a  waiver 
of  the  giving  of  an  appeal  bond,  or  give  the  court  the  right  to 
try   and   determine   such   cause.    Id 625 

12.  Failure  io  Oive  Bond— Duty  of  District  Court,  It  is  the  duty 
of  the  district  court  to  dismiss  an  appeal  from  a  Justice's  court 
when  no  appeal  bond  has  been  given.  The  court  has  no  power  to 
permit  the  filing  of  a  new  bond  except  in  cases  where  a  defective 

or   insufficient    bond    has    been    given.    Id 6^ 

See  * 'Case-Made,"  2,  4,  16.  17. 

AESIGNMENT— See  "Debtor  and  Creditor,"  1. 

ATTACHMENT— See  "Fraud,'*  2,  3;  "Pleading  and  Practice."  19,  20. 

ATTORNETS-See    "Error."    2;    "AcUon."    3;     "Practice,    Supreme 
Court,"  18. 


B. 

BASTARDY: 

L  Bastardu— Prosecution  of.  Special  Proceedlnif— Civil  Procedure.  A 
prosecution  in  bastardy  is  a  special  proceeding,  but  in  the  nature 
of  a  civil  case,  and  the  Code  of  Civil  Procedure  Is  applicable  to  the 
trial  of  such  causes,  except  where  the  procedure  Is  provided  by 
the  act  authorizing  such  proceedings.    Boll  9,  Territory 75 

2.  rvidence—Nonacce99  of  Hutband.  The  prosecutrix,  when  a 
married  woman.  Is  incompetent  to  testify  to  nonaccess  of  the 
husband  during  the  period  within  which  the  child  must  have 
been  begotten,  or  to  any  facts  or  circumstances,  direct  or  collat- 
eral, from  which  such  nonaccess  may  be  Inferred.    Id 75 

3.  Evidence^Preaumption  of  Legitimacy.  The  evidence  to  rebut  the 
presumption  of  the  legitimacy  of  the  Issue  of  a  married  woman, 
and  to  overcome  such  presumption,  must  be  c)ear,  distinct,  satis- 
factory,   and   conclusive.    Id 75 

BOARD  OP  EQUALIZATION-See  "Taxes  and  Taxation."  2,  3,  4.  6. 
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BURDEN  OF  PROOF— See  "Municipal  Corporations/'  1;  "Damages,** 
2;  "Pleading  and  Practice/'  16,  20. 

c. 

CASE-MADE: 

L  Cate-Made^Must  Comprise  all  Ihe  Record.  The  original  case-mauo 
in  a  criminal  cause  should  contain  ali  of  the  record  and  proceed- 
ings of  the  trial  court  necessary  to  enable  the  appellate  court 
to  truthfully  and  intelligently  review  the  errors  complained  of. 
The  court  is  entitled  to  the  whole  of  the  record  relating  to  alleged 
errors  complained  of.  whether  it  be  in  favor  of  or  against  the  com- 
plaining  party.    Hyde   v.    Territory 69 

1  Appeal— Caae-Made—Amendment— Transcript.  Where  a  case  made  n 
a  criminal  prosecution  fails  to  embrace  all  the  material  parts  of  the 
record  of  the  proceedings  of  the  trial  court  necessary  to  a  proper 
and  intelligent  review  and  disposition  of  the  errors  complained  of, 
and  it  is  made  to  appear  to  this  court  that  such  record  actually 
exists  this  court  will  permit  the  case-made  to  be  supplemented  by 
a  transcript  of  such  parts  of  the  record  as  are  omitted,  to  the 
end  that  the  whole  record  upon  which  the  cause  is  reviewed  may 
be  made  to  disclose  the  whole  truth.    Id 6D 

t.  Oaee-Made—EwteneUm  of  Time  to  Make  and  Serve.  A  trial  court  or 
Judge  has  the  right  to  extend  the  time  for  making  and  serving 
a  case-made,  on  application  of  the  party  appealing,  for  good  cause 
shown,  without  any  notice  to  the  adverse  party:  and  the  finding 
by  the  court  or  Judge  that  good  cause  has  been  shown  is  a  finding 
of  fact,  which  will  not  be  reviewed  on  appeal.  Pappe  v.  Insurance 
00 97 


Appeal—Evidence  Not  Reviewed,  When.  Evidence  will  not  be  reviewed 
on  appeal,  unless  the  case-made  or  bill  of  exceptions  contains  all 
of  the  evidence  pertaining  to  the  subject  about  which  it  is  alleged 
that  error  has  been  committed:  and  when  the  case-made  contains 
a  statement  that  all  of  the  evidence  Introduced  upon  the  trial  is 
contained  therein,  but  the  record  Itself  shows  upon  Its  face  that  It 
does  not,  and  that  material  written  instruments  were  omitted 
therefrom,  the  record  is  the  best  evidence,  and  will  prevail  over 
such   statement.    Id 97 


Review— Case-Made  Must  Contain  Entire  Record.  Before  thin  court 
will  consider  the  record  and  review  the  evidence,  based  upon  the 
ground  that  the  findings  of  the  court  and  Judgment  thereon  are 
contrary  to  the  evidence,  or  are  not  sustained  by  sufticlent  evidence. 
It  must  affirmatively  appear  In  the  case-made  itself  that  it  con- 
tains all  the  evidence:  and  a  mere  statement  of  recital  to  that 
effect  in  the  certificate  of  the  trial  Judge  is  not  suft  cient.  Com'rs. 
Washita   Co.   v.    Hubble 169 
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CASE-MADE>— Continued  : 

6.  Appealr-Case-Made—What  Must  Contain.      It  is  not  necessary  that 
a  case-made  should  contain  all  the  evidence  in  the  case,  but  only 
80  much  thereof  as  is  essential  to  a  proper  presentation  of  the 
questions  to  be  considered  on  appeal.    McFadyen  v.  Mastert 174 

7.  Case-Made— Appeal— Evidence.  Where  the  questions  presented  to 
this  court  for  review  by  the  plaintifT  in  error  depend  upon  the 
consideration  of  the  evidence  introduced  upon  the  trial  in  the 
court  below,  the  case-made  must  contain  all  the  evidence,  and 
this  must  affirmatively  appear  in  the  case-made  itself.  A  mere 
statement  in  the  certificate  of  the  district  Judge  that  it  contains 
all  the  evidence  is  not  sufficient.    Comr's.  D  Co.  v.  WiHght 190- 

8.  Ceniflcate  of  Judge  Not  Sufficient.  The  cert  flcate  of  the  district 
Judge  to  a  case-made  imports  the  truthfulness  of  the  preceding 
statements  in  the  case,  but  nothing  more,  and  we  must  ascertain 
from  the  statements  in  the  case-made  itself  whether  or  not  all 
the  evidence  is  preserved  in  the  record.    Id 190- 

9.  Caae-Made-WJiat  Must  Afflrmatitely  Appear.  In  order  that  a  case 
may  be  reiewed  in  this  court  the  case-made  must  show  that  a 
Judgment  or  final  order  was  rendered  by  the  trial  court,  and  this 
must  affirmatively  appear  in  the  case-made,  and  a  mere  state- 
ment to  that  effect  in  the  certlflmte  of  the  Judge  Is  not  sufficient. 

Comr'a.    Cuater    Co.    v.    Moon 206- 

10.  Service— Extension  of  Time.  An  order  extending  the  time  to 
serve  a  case-made  must  be  made  before  the  expiration  of  the 
statutory  time  for  service  in  the  first  instance,  or  before  the 
extension  of  time  allowed  by  the  court  or  Judge  has  elapsed. 
Comr'8.    Day    Co.    v.    Hubble 2(» 

11.  Order  Extending  Void,  When.  The  district  court  or  Judge  has 
no  power  or  authority  to  make  an  order  extending  the  time  for 
settling  and  serving  a  case-made  after  the  extension  of  time 
originally  allowed  has  elapsed,  and  any  order  of  extension  after 
the  expiration  of  such  original  order  is  absolutely  void.    Id 20> 

12.  Service  —  Certificate.  When  It  affirmatively  appears  In  the 
record  that  the  case-made  was  not  sers^ed  in  due  time,  the 
certificate  of  the  trial  Judge  to  the  case-made  that  it  was  "duly 
served   in   due   time"    is    not   sufficient.    Id 20©' 

13.  Examined— Insufficient.  The  record  examined  in  this  case,  and 
held  to  be  insufficient  to  constitute  a  legal  case-made.  Comr's. 
Washita   Co.    v.    Burrow 21» 

14.  Appeal^Revie«>— Evidence  Where  it  appears  from  the  Issues 
Joined  in  the  case  that  the  general  findings  of  the  court  and  the 
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•CASE-MADE— Continued  : 

conclusions  of  law  thereon  depended  upon  the  evidence  Introduced 
upon  the  trial  of  the  cause,  and  the  case-made  falls  to  show  that 
it  contains  all  the  evidence  introduced  and  offered*  we  cannot  say 
that  the  court  committed  prejudicial  error  in  its  flndtnsrs  of  fact 
and  conclusions  of  law  thereon.    Comr'B.  Cuttw  Co.  v.  DeLana 213 

15.  Rule  Followed,  The  record  in  this  case  examined,  and  A«'<f, 
that  this  case  comes  clearly  within  the  rule  laid  down  in  the  case 
of  Board  v,  Huhhle,  this  volume,  p.  169,  and  Board  v.  Wright,  this 
volume,  p.  190,  and  authorities  there  cited.    Id 218 

16.  Appeal— AsHgnment  of  Errors .  A  party  seeking  the  reversal  of  a 
Judsrment  in  the  supreme  court  should  specifically  and  clearly  allege 
in  the  petition  in  error  the  errors  sougrht  to  be  reviewed,  as  pro- 
vided by  section  561  of  our  Code  of  Clvl*  Procedure.  Comr*s.  Woods 
Co,  V.   Owley 502 

"17.  Indefinite  Petition.  Hence,  where  a  petition  in  error  alleges 
that  the  judgment  was  for  the  defendant  In  error,  when  it  should 
have  been  for  the  plaintiff,  without  stating:  what  errors  had  been 
committed,  and  by  whom,  is  indefinite,  and  does  not  set  forth  the 
errors  complained  of  as  required  by  said  section  of  the  Code  of 
CJvll    Procedure.    Id 502 

-IS.  Case-Made— Time  of  Making— Extension.  An  extension  of  time  to 
make  and  serve  a  case-made  was  given  by  the  district  Judge  who 
tried  the  case,  to  the  plaintiffs  in  error,  from  December  15,  1897.  for 
the  period  of  40  days,  which  expired  on  the  24th  day  of  January, 
1898.  So  far  as  appears  from  the  record,  the  next  order  of  the  Judge 
extending  the  time  to  make  and  serve  a  case-made  was  not  made 
until  the  18th  day  of  February,  1898,  24  days  after  the  time  for 
making  and  serving  a  case-made  had  expired.  An  application  is 
now  made  by  the  plaintlfTs  In  error  to  show  that  an  order  of  th€ 
court  granting  such  extension  was  actually  made  on  or  about  the 
20th  day  of  January,  1898.  for  the  further  period  of  30  days,  but  this 
order.*  now  missing  from  the  record,  is  so  by  reason  of  the  fact 
that  the  same  was  lost  after  having  been  made;  and  that  they  shall 
now  be  permitted  to  show  by  affidavits  that  the  continuity  of 
extensions  was  not  broken,  and  the  Jurisdiction  of  the  trial  court 
or  Judge  to  grrant  the  order  of  extension  of  February  18th  had  not 
been  lost,  and  that  the  case-made  was  properly  filed,  and  here  for 
examination  upon  the  merits.  Ueld^  that  there  is  no  power  here 
to  amend  the  record  and  case-made,  as  it  has  been  signed  and 
settled  by  the  Judge  of  the  district  court.    Hoyes  v.  Tootle 606 

-19.  Order  Extendi'^g  Time  Void,  When.  The  district  court  or  Judge 
has  no  power  to  extend  the  time  for  making  a  case-made  after  the 
time  fixed  by  the  statute,  or  the  time  fixed  by  the  order  of  the 
district  court  or  Judge  for  extension  of  time  for  niiiklng  a  case, 
made,   has  elapsed.    And,   the  extension   of  time  g^*anted  by   the 
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CASE-MADE— Continued  : 

district  court  or  Judge  therein  having  once  expired,  the  district 
court  or  judge  has  no  power  to  extend  the  time  for  serving  a  cii- 
made.  and  such  an  order,   if  made,  is  void.    Id OS 

20.  Oase-Made—Cannot  Be  Amended  in  Supreme  Court^Rule  Followed, 
A  case-made  for  th'*  supreme  court  cannot  be  amended  or  supple- 
mented in  the  supreme  court  by  inserting  anything  therein  or 
attaching  anything  thereto  whch  did  not  belong  to  the  case- 
made  and  constitute  a  part  thereof  when  it  was  originally  set- 
tled and  signed  by  the  judge  and  attested  by  the  clerk  below. 
The  decision  of  the  trial  Judge  as  to  the  truthfulness  of  the  case- 
made  is  conclusive  and.  final,  at  least  until  the  certified  record 
is  shown  to  be  intentionally  false,  and  to  have  been  fraudulently 
prepared,  or  that  there  was  a  wrnt  of  Jurlsdct  on  In  the  court 
{Ryland  v.  Coyle,  54  Pac.  466,  7  Okla.  226,  affirmed.)  Id «t 

21.  Appeal^CatKC-Made— Certificate,  Where  the  case  Is  made  and  set- 
tled for  the  supreme  court,  and  the  party  desires  that  It  shall  b3 
shown  that  the  case  contains  all  the  evidence  that  was  introduced 
at  the  trial,  a  statement  to  that  effect  should  be  Inserted  In  the 
case  Itself.    Otherwise,   the  evidence  will  not  be  so  certified  here 

as  to  Justify  its  examination  for  alleged  error.     Wade  u.   Oould...  €•- 

22.  Case-Made— Amendment— Rule  Approved.  A  case-made  for  th» 
supreme  court  cannot  be  amended  or  supplemented  In  the  supreme 
court  by  Inserting  anything  therein  or  attaching  anything  thereto 
which  did  not  belong  to  the  case-made,  and  constitute  a  part 
thereof  when  It  was  originally  settled  and  slgmed  by  the  Judge 
and  attested  by  the  clerk  below.  The  decision  of  the  trial  Judge 
as  to  the  truthfulness  of  the  case- made  is  conclusive  and  final,— at 
least,  until  the  certified  record  Is  shown  to  be  Intentionally  false 
and  to  hnve  been  f  audi  lently  prepared,  or  that  there  was  a  want  of 
jurisdiction  in  the  court,  {Ryland  v.  Coyle,  7  Okla.  226,  affirmed.)  Id.  Ct 

23.  Appeal^Review—Cafte-Made.  Where  the  case-made  does  not  show 
that  it  contains  all  the  evidence,  It  cannot  be  considered,  though 
the  certificate  of  the  trial  judge  contains  a  statement  t^  that 
effect.    Devine    v.    Silvers 711  • 

CHALLENGE  TO  ARRAY— See  "Jury." 

CHANGE  OP  JUDGE: 

Criminal  Law— Change  of  Judge— Affidavit.  Under  the  Statute*^  of  Okla- 
homa 1893,  sec.  5138,  as  amended  by  Laws  1S96.  p.  198,  where  the 
accused  makes  affidavit  hi  which  it  Is  pos  tlvely  stated  that  he 
cannot  have  a  fair  and  Impartial  trial,  on  account  of  the  bias  and 
prejudice  of  the  presiding  judge  of  the  court  where  the  Indictment 
or  information  is  pending,  and  presents  It  In  proper  time  to  the 
court,  it  is  sufficient.  The  affidavit  need  not  set  up  the  facts  on 
which  it  is  based,  or  reasons  for  the  belief  of  the  affiant  as  to  tbe 
bias  or  prejudice  of  the  judge.  (Co9  v.  V.  B.  60  Pac.  175,  6  Okla 
701,   overruled.)    Lincoln   v.    Territory iH  . 
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CHANGE   OF  VENUB-See   ''Criminal   Law."   6. 


CHATTEL  MORTGAGE: 

1.  Foreclosure— Waiver  of  Rights.  A  mortgagee  of  chattels,  who 
has  taken  possession  of  the  mortgraged  property  for  the  purpose 
of  foreclosure,  cannot  waive  the  rigrht  to  have  the  mortgragred 
debt  paid  or  deposited  with  the  county  treasurer,  so  as  to  make 
effective  the  levy  of  an  execution,  without  delivering  posses- 
sion of  the  property  to  the  officer,  and  waivlngr  the  lien  of  hi5 
mortgage.    Moore     v.     Calvert 36S 

1  Batisf action -- Equitable  Lien.  When  an  execution  creditor,  In 
order  to  enable  him  to  make  an  effective  levy  on  mortgaged  chat- 
tels, pays  off  ana  satisfies  the  lien  of  the  mortgage,  and  after, 
wards  the  lien  of  his  execution  for  any  reason  fails,  such  person 
acquires  an  equitable  interest  in  the  mortgaged  chattels  to  the 
extent  of  the  money  advanced  by  him  to  satisfy  the  mortgage  lien, 
and,  while  the  lien  of  the  mortgage  becomes  discharged,  equity  will 
substitute  a  lien  for  the  benefit  of  the  execution  creditor,  an*^ 
a  court  of  equity  will  enforce  such  lien  in  a  proper  proceeding,  to 
the  extent  of  the  equitable  interest  of  the  person  satisfying  such 
mortgage  1  en.    Id 338 

8.  Forecloeure  — Attorney's  Fee.  Where,  by  the  terms  of  the 
chattel  mortgage  an  attorney's  fee  is  collectable,  provided  the 
mortgage  is  foreclosed  by  an  attorney  whose  name  is  signed  to  the 
notice  of  sale,  and  the  mortgagor,  before  the  maturity  of  the 
mortgage  debt,  delivers  possession  of  all  the  mortgaged  chattels 
to  the  mortgagee,  with  authority  to  sell  the  same  and  apply 
the  proceeds  to  the  payment  of  necessary  expense  and  the  mortgage 
debt,  held.  In  an  action  between  the  mortgagee  and  a  junior  Hen- 
holder  respecting  the  mortgaged  property,  no  attorney's  fees  can  be 
charged  against  the  property  as  part  of  expense  of  foreclosure.  Id.  SSS 

4.  First  Mortgage—Second  Lien— Rights  of  Parties.  A  second  mort- 
gagee who  accepts  a  second  chattel  mortgage  which  refers  <n 
express  terms  to  the  first  chattel  mortgage,  and  covers  the  same 
property,  accepts  the  same  with  full  knowledge  of  the  rights  of 
the  first  mortgagee.  He  is  not  a  bona  fide  pu-^charer  or  incumbrancer 
without  notice,  and  cannot  be  he^rd  to  question  the  sufficiency  of 
the  description  In  the  first  mortgage.    Hardicick  v.  Atkinson 608 

5.  Mortgaged  Chattels— Identity  of  Property— Evidence.  Where  the  evi- 
dence reasonably  supports  a  verdict  as  to  the  identity  of  mort- 
gaged chattels,  this  court  will  not  disturb  the  finding  of  the  Jury 
tipon  this  point.    Watts  v.  First  Tfat^l.  Bmk 6ff 

8.  Ewecution  of— Witnesses— Presumption— Proof.  When  the  instrument 
shows  upon  its  face  that  it  was  signed  in  the  presence  of  two  per- 
sons, who  signed  the  same  as  witnesses,  the  register  of  deeds  should 
receive  and  record  the  same,  and  disqualification  of  the  wltne:ssej 
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C^HATTEL   mortgage-Continued: 

should  be  shown  by  the  proof  in  the  case.  In  the  absence  of  proof, 
the  court  wj..  presume  that  sa'd  witnessinsr  is  legral,  and  n  accord- 
ance with  the  requirements  of  the  statute.    Id 616 

T.   8«fflcient  Notice.    Where  a  mort^a^e  itself  suggestB  inquiries  which 
would  have  led  to  the  identification  of  the  property  without  diffi- 
culty, it  is  sufficient  to  charere  with  knowledflre  a  third  party.  Id.  G46 
See  "Debtor  and  Creditor,"  1;  "Fraud,"  4,  5.  7. 

CITIZENSHIP— See    "Indians." 

€X)NTEST— See  "Public  Lands." 

CONTINUANCE— See   "Criminal   Law,"   1;    "Error."   4. 

CONTRACT: 

1.  MwUcipal  Corporation  —  ContracU  —  IAmitaHim$  of  City  Coumil. 
Section  538,  Statutes  1893,  limits  the  power  of  the  city  CDuncil  to 
contract  for  fire  apparatus  at  one  purchase  to  sums  of  1600  and 
under  unless  authorized  by  a  majority  vote  of  the  qualified  elec- 
tors resident  of  such  city.    Fire  Ext.  ManCf.  Co.  v.  City  of  Perry 429 

X  Contract— Statutes  Ooveminff— Conflict.  There  is  no  conflict  between 
the  provisions  of  sections  638  and  683,  Statutes  1893.  The  former 
relates  to  the  power  of  contract,  while  the  latter  auihorixes  the 
council  to  appropriate  funds  for  payment  of  such  contracts  as  the 
council  has  power  to  enter  into.    Id 429 

1^  Fire  Apparatue—EwcesBive  Purchase— Void  Contract.  Where  a  city 
council  purchases  fire  apparatus  at  one  purchase,  and  agrees  to 
pay  the  sum  of  $1,100  therefor,  no  election  havingr  been  held  to 
authorize  such  purchase,  the  contract  is  void,  and  the  city  council 
cannot  validate  such  illegal  contract  by  splitting  the  sum  into 
three  parts  of  less  than  1600  each,  and  executing:  warrants  therefor, 
and  the  payment  of  warrants  so  executed  may  be  defeated  by  the 
city.      Id,  429 

4.  Contract  for  Conveyance  of  Lands— Specific  Performance.  A  contract  for 
the  conveyance  of  lands,  which  a  court  of  equity  will  specifically 
enforce,  must  be  certain  in  its  terms,  and  that  certainty  required 
has  reference  to  both  the  description  of  the  property  and  the 
estate  to  be  conveyed;  and,  accordingly,  wherever  the  property 
cannot  be*  Identified  as  the  property  described  in  the  contract, 
specific  performance  will  be  denied.    Ferguson  v.  Blackwell 489 

^  Contract— Terms  Construed.  Under  the  terms  of  the  contract  sued 
upon  in  this  case,  which  provides  for  a  "bill  of  sale."  which  shall 
apply  to  '  one-half  of  all  profits  made  in  the  handling  of  cattle,  or 
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CONTRACT— Continued: 

any  other  business  that  I  may  engtige  in,"  and  under  the  circum- 
stances in  this  case,  this  ai  plication  should  be  restricted  to  such 
operations  as  Blackwell  migrht  have  en^ragred  in.  in  the  Ind  an  Terri- 
tory, and  to  apply  to  only  such  profits  as  were  made  at  the  time 
of  the  handllner  of  cattle,  or  any  other  business  which  Blackwell 
should  engagre  in  by  the  use  of  |5,C00  then  borrowed  from  a  bank 
at  Coffeyville,  and  which  furnish  the  occasion  for  the  contract.  His 
subsequent  removal  to  Oklahoma  some  years  afterwards,  could  not 
have  been  in  contemplation  at  the  time  of  the  execution  of  the 
agreement,  and  his  subsequent  acquistions  of  property  are  not 
subject  thereto.      Id 489 


Uni'onicionaMe  Contract--Rule  Applied.  The  doctrine  declared  by 
the  supreme  court  of  the  United  States  is  that:  "The  difference 
between  that  degree  of  unfairness  which  will  induce  a  court  of 
equity  to  Interfere  actively  by  setting  as'de  a  contract,  and  that 
which  will  induce  a  court  to  withhold  its  aid,  is  well  settled.  It 
is  said  that  the  plaintiff  must  come  into  court  with  clean  hands, 
and  that  a  defendant  may  resist  a  bill  for  specific  performance  by 
showingr  that  under  the  circumstances  the  plaintiff  is  not  entitled 
to  the  relief  he  asks.  If  the  contract  is  unconscientious  or 
unreasonable,  or  there  has  been  any  unfairness,  the  court  will 
refuse  its  aid,"— and  that:  **  If  to  any  unfairness  a  grreat  inequality 
between  the  price  and  value  be  added,  a  court  of  chancery  will 
not  afford  its  aid."  These  remarks  are  applicable  to  the  circum- 
stances of  this  case,  and  to  the  relief  sougrht  for  heie.    Id 489 

See  "Fraud,"  1,  9;    'Promissory  Note,"  1. 


COUNTIES— See  "Municipal  Indebtedness."  S,  7.  8,  9,  11. 


COUNTY  WARRANT: 

1.  County  Warrant$—Inatrument  Defined.  A  county  warrant  or  order 
is  an  instrument,  grenerally  in  the  form  of  a  bill  of  exchangre, 
drawn  by  the  proper  officer  of  the  county  upon  the  county  treas- 
urer, directingr  him  to  pay  an  amount  of  money  specified  therein, 
upon  a  particular  fund,  to  the  person  named  therein,  or  to  his 
order,  or  to  bearer.    Crawford  c.   Com'ra.  Noble  Co 460 


Negotiability.  County  warrants  or  orders  being  in  form 
negrotiable,  they  are  transferable  by  delivery,  so  far  as  to  authorize 
the  holder  thereof  to  demand  payment  of  them,  and  to^  maintain 
in  his  own  name  an  action  thereon.  But  they  are  not  negrotiable 
instruments  in  the  sense  of  the  law  merchant,  so  that,  when  held 
by  a  bona  fide  purchaser,  evidence  of  their  invalid  ty  or  defenses 
agrainst  the  original  payee  would  be  excluded.  The  transferee  takes 
them  subject  to  all  the  legral  and  equitable  defenses  which  existed 
between  the  original  parties.    Id 450 
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COUNTY  WARRANT— Continued: 

8.  Bona  Fide  Holder.  Hence,  a  county,  when  sued  upon  iU  war- 
rants by  a  bona  fide  holder  thereof  for  value,  may  set  up  any 
defense  to  which  It  was  subject  In  the  hands  of  the  orl^nal  payee. 
Id ; 450 


4.  Action  Upon  —Defenee—Res  Judicata.  Where  a  county  pleaded 
as  a  special  defense  to  an  action  brouarht  by  the  assigrnee  of  a 
county  warrant,  that  after  the  origrlnal  clainit  in  settlement  of 
which  the  warrant  was  issued,  was  allowed  by  the  board  of  county 
commissioners,  and  before  the  time  for  takingan  appeal  had 
expired,  the  county  attorney,  upon  petition  siflrned  by  the  requisite 
number  of  citizen  taxpayers,  duly  appealed  said  cause  to  the 
district  court;  that  the  plaintiff  in  error  had  knowledge  that  the 
appeal  had  been  taken,  and  that  said  cause  was  pending?  in  the 
district  court,  and  had  ample  opportunity  to  assert  any  rifirhts  he 
may  have  had  as  the  holder  of  the  warrant  sued  upon  in  this 
action;  that  neither  the  origrlnal  claimant  nor  this  plaintiff  made 
any  appearance  or  defense  to  said  action  in  the  district  court;  and 
thereupon  the  court,  being  fully  advised  in  the  premises,  rendered 
judgment  in  favor  of  the  county  and  against  the  original  claimant, 
declaring  that  said  claim  was  void,  and  decreeing  the  cancellation 
of  the  warrant  Issued  in  settlement  thereof;  and  that  said  Judgment 
has  become  final,  no  appeal  having  been  taken  therefrom,— Aeltf 
to  state  facts  suflflcient  to  constitute  res  judicata.  It  is  further  hsld 
that   it   constitutes   a   bar   to   plaintiff's   right   of   recovery   in   an 

action  upon  a  quantum  meruit.    Id , 450 

See  • 'Municipal  Indebtedness,"  1,  2,  7,  8,  11;  "Error,"  13. 

CONVEYANCE: 

1.  Real  Estate— Husband  to  Wife— Homestead.  Before  abandon'ng  the 
wife,  the  husband  executed  a  deed  to  the  wife  of  all  his 
Interest  in  the  land,  which  she  continued  to  regard  and  treat  as 
her  homestead,  and  which  the  court  found  in  its  special  findings 
of  fact  to  be  her  homestead.  The  rule  which  requires  the  husband 
and  wife  to  Join  in  the  execution  of  a  deed  to  their  homestead 
is  not  applicable  in  this  case,  nor  within  the  spirit  of  the  statute 
which  requires  it,  since  it  is  not  intended  that  the  wife  should 
do  the  vain  and  absurd  thing  of  executing,  as  grantor,  a  deed  to 
herself  as  grantee.    Hall  v.  Powell £73 

2.  Real  Estate— Vendor's  Lien.  One  who  sells  real  property  has  a 
special  vendor's  lien  thereon,  independent  of  possession,  for  so  much 
of  the  price  as  remans  unpaid  and  unsecured,  otherwise  than  by 
the  personal  obligation  of  the  buyer,  subject  to  the  rights  of  pur- 
chasers and  Incumbrancers  in  good  faith  without  notice.  (Sess. 
Laws  1895,  p.  164.)    Craggs  v.  Earls 4i2 

I.  Right  of  Possession.  One  who  purchases  real  estate  Is.  In  the 
absence  of  an  agreement  to  the  contrary,  entitled  to  possession 
when  the  conveyance  is  executed  but  failure  of  the  vendar  to  deliver 
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CONVKYANCEJ— Continued  : 

poMession  will  not  defeat  his  rlarht  to  maintain  an  action  to  recover 
tMOance  of  purchase  money.  The  value  of  the  use  of  the  land  dur- 
ing the  time  he  wrongfully  withholds  possession  is  a  proper  matter 
of  set-off  or  counter-claim  in  an  action  for  purchase  money.  Id.,,.  4fiS 

4.  AeimowledgmetU  —  Modes  of^BiaOUe  Relating  to.  While  th« 
statute  upon  *'  Conveyances  "  (Section  10,  ch.  21,  p.  S77,  8t.  189S,) 
and  the  statute  upon  **  Transfers "  (Section  21,  ch.  82,  St.  1893,) 
provide  different  modes  of  acknowledgment,  they  are  each,  when 
conformed  to,  effective  and  sufficient.  Oarton  v,  HudBon-Kim^erlif 
Fuh.  Oq.  63t 

.  8UUute9  OonetrvctUm.  In  as  much  as  these  statutes  relate  to 
the  same  subject-matter,  they  should  be  construed  toerether,  and 
effect  given  to  each,  and  this  rule  should  be  especially  held  where 
statutes  relating  to  the  same  subject-matter  have  been  enacted 
at  the  same  legislative  session,  rather  than  to  infer  that  one  of 

the  statutes  was  meant  to  destroy  the  other.    Id 681 

See  "Mortgage,"  8;   "Contract,     4. 

CONVBRSION-See  "Damages,"  8. 

COURTS— See   "LdmltAtion,"   6;    "ProbaU  Court." 

CRIMINAL  LAW: . 

1.  Triml— Criminal  Cause— Continuance— Error.  The  defendant  was 
indicted  on  September  'M,  1897,  for  the  crime  of  murder.  A 
demurrer  to  the  indictment  was  overruled  on  September  21,  1897, 
and  on  the  same  day  he  presented  an  application  for  continuance 
on  account  of  the  absence  of  material  witnesses  who  were  tem- 
porarily absent  from  the  Territory,  which  was  overruled,  and  the 
defendant  put  upon  his  trial.  Held,  that  the  refusal  to  grant  such 
continuance  was  prejudical  error,  and  that  a  period  of  only  one 
day  after  the  filing  of  the  Indictment  was  not  a  sufHclent  length 
of  time  in  which  to  prepare  for  trial.    Lawson  v.  Territory 1 

t.  f^trnttH^e—Trinl^-Questione  of  Fact— Instructions.  All  questions  of 
fact,  in  a  cHmfnaT  prosecution,  are  to  be  determined  by  the  Jury, 
and  the  court  cannot  express  an  opinion  as  to  the  weight  of  evi- 
dence, except  to  direct  a  verdict  of  not  guilty,  and  even  then  It 
must  advise  the  Jury  that  they  may  disregard  such  instruction 
tkiASA  Accurn  a  verdict  of  guilty;  and  it  is  error  for  a  trial  court. 
In  a  prosecution  for  murder,  when  the  homicide  was  committed 
while  the  parties  were  having  a  personal  difficulty,  and  there  was 
some  evidence  tending  to  show  that  the  deceased  was  the 
aggressor,  to  Instruct  the  Jury  that  "in  this  case  there  is  no 
evidence  to  support  or  Justify  a  verdict  of  manslaughter  In  the 
first  degree,  manslaughter  In  the  second  degree,  or  Justifiable 
homicide."  and  to  further  Instruct  them,  as  a  matter  of 
law,     that     their     verdict     should     be     guilty     of     murder,     as 
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CRIMINAL  LAW— Continued: 

charared  in  the  indictment,  or  that  such  Idllinsr  amounted  In 
law  to  justifiable  homicide,  and  that  the  defendant  is  not  suilty. 
It  is  for  the  Jury  to  say  as  to  whether  or  not  the  defendant  com- 
mitted the  homicide,  and  then  it  becomes  their  further  duty  to 
determine  from  the  evidence,  under  the  instructions  of  the  court* 
of  what  particular  crime,  included  in  the  indictment  for  murder, 
he  is  aruilty.    Id 1 

Z.  Murder— Evidence— 8ut!lciencv—R^a»immble  Doubt.  When  a  defendant 
is  bein^r  prosecuted  for  murder,  he  is  not  required  to  reasonably 
account  for  all  of  the  facts  and  circumstances,  toarether  with  all 
the  direct  evidence  in  the  case,  relied  upon  by  the  Territory 
to  secure  a  conviction,  upon  some  theory  consistent  with  bis 
Innocence.  If  there  is  a  reasonable  doubt  as  to  his  gruilt,  without 
explaining  any  fact  or  circumstance  relied  upon  by  the  Territory, 
he  should  be  acquitted ;  or,  if  the  explanation  of  one  or  more  facts 
raises  a  reasonable  doubt  as  to  his  gruilt,  he  must  be  acquitted, 
without  explaininer  all  the  facts  and  circumstances  relied  upon 
by  the  Territory.    Horn  v.  Territory U 

4.  Instructions— Preeumption— Error.  A  defendant  te  presumed  to  be 
innocent  until  he  is  proven  grullty  beyond  a  reasonable  doubt; 
and  it  is  error  for  a  trial  court  to  instruct  the  jury  that:  "The 
moment  you  are  reasonably  convinced  that  the  evidence  In  this 
case  is  sufficient  to  overcome  that  presumption  (referrinc  to  the 
presumption  of  innocence,)  it  should  thereafter  cease  to  influence 
your  mind."    Id 9 

6.  Witness  —  Credibility  —  Cross-Ewamination.  The  prosecution  in  a 
criminal  cause  has  a  right  to  ask  the  defendant,  when  he  takee 
the  witness  stand  in  his  own  behalf,  whether  or  not  he  has  been 
convicted  of  a  particular  crime,  for  the  purpose  of  aCTectlnir  his 
credibility.    Hyde  v.   Territory   €3 

t.  Change  of  Venue— Granting  of,  Discretionary.  The  granting  of  a 
change  of  venue  from  the  county  is,  by  statute,  made  discretionary 
with  the  court;  and  an  appellate  court  will  not  reverse  the  ruling 
of  the  trial  court  denying  an  application  of  the  defendant  for 
change  of  venue,  unless  it  is  made  to  clearly  appear  that  there 
has  been  such  an  abuse  of  discretion  as  to  amount  practically  to  a 
denial  of  justice.    Cutler  v.  Territory Wk 

7.  Rule  — Statute  Interpreted  Section  6284,  Statutes  1893,  was 
not  Intended  to  change  rules  of  pleading  or  practice,  but  announces 
a  rule  which  had  been  adopted  by  some  courts  previous  to  its 
enactment,  and  only  applies  to  indictments  where  the  allegation  is 
made  generally  that  the  accused  person  was  sworn  before  the  court, 
or  in  the  court,  and  was  not  intended  to  change  the  rule  In  cass 
where  a  specific  averment  is  made  setting  out  the  name  of  tbs 
person  and  officer  before  whom  the  oath  was  taken.    Id m 
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CRIMINAL  LAW— Continued: 

tb  LarMny— FaliM  of  Property  atoUn^WvUenee,  The  testimony  in  this 
cause  upon  the  question  of  value  of  the  stolen  property  wa« 
sufficient  to  Justify  the  flndine:  of  the  Jury  that  the  value  of  the 
property  was  in  excess  of  120.    KHth  v.  Territory 307 

9.  BwryUiry— Evidence— Consent.  Under  an  indictment  for  burglary,  if 
it  appeared  from  the  evidence  that  the  entry  was  insti^rated  by 
the  occupant  of  the  building  which  was  burglarized,  or  that  it 
wms  done  with  the  knowledere  and  assent  of  the  occupant,  and 
that  one  of  the  persons  engaged  in  the  breaking  and  entry  of  the 
building  was  a  detective  and  decoy  acting  with  the  authority 
of  the  occupant,  the  defendant  would  not  be  criminally  liable. 
Mtoberts  v.    Ttn-itory    326 

10.  Crim4mal  Lo^o— Evidence  of  Other  Offense*.  As  a  general  rule,  on  a 
prosecution  for  one  crime  it  is  not  proper  to  admit  testimony 
against  the  defendant  showing  that  he  had  committed  other  dis- 
connected offenses,  for  the  purpose  of  establishing  his  guilt  of  the 
offense  charged,  or  to  impeach  his  credibility;  but  such  evidence 
Is  competent  where  it  tends  to  prove  a  motive  and  intent  of  the 
defendant  In  the  commission  of  the  act.  or  any  other  material  fact 

to  be  established.   Beberatein  v.    Territory 4f7 

See    "Statute,"   1,    2;     "Insuuctlon,"     1,     5:     "Jurisdiction,"     1; 
"Error,"  8,   4,  5. 

D. 

DAMAGES: 

1.  Action  for  Damages  —  Alienating  Husband's  Affections— Demurrer  to 
MMdence.  In  an  action  for  damages  by  a  wife  aga  nst  her 
husband's  parents  for  alienating  her  husband's  affections,  evidence 
that  shows  that  defendants  gave  their  son  a  home,  but  refused 
the  same  to  the  plaintiff;  that  they  had  both  told  her.  In  her 
husband's  presence,  that  she  was  fllthy  and  dirty,  and  unfit  to 
raise  a  family;  and  that  plaintiff's  father-in-law  told  a  third 
person,  who  had  given  to  plaintiff  a  temporary  home,  that  he 
had  been  trying  to  separate  his  son  and  plaintiff  for  some  time, 
and  had  succeeded,  and  that  now  he  Intended  to  keep  them 
apart— is  not  sufficient  to  authorise  a  verdict  for  plaintiff,  and 
It  was  proper  for  the  trial  court  to  sustain  a  demurrer  to  such 
evidence,  and  to  discharge  the  Jury.    Sheriff  v.  Sheriff 124 

1.  Taking  of  Property— Defense— Proof.  In  an  action  to  recover  damages 
against  the  defendant  for  the  lak'ng  of  property,  the  taking  having 
been  shown,  the  burden  of  proof  then  shifts  to  the  defendant,  who 
must  justify;  and  in  order  for  the  officer  who  has  taken  the 
property,  under  an  execution,  to  make  his  Justification  complete, 
tut  must  aver  in  his  pleadings  and  show  In  his  evidence  a  valid  writ, 
taraed  by  a  court  of  competent  Jurisdiction,  and  If  he  has  not 
averred  these  facts  and  proved  them,  his  defense  must  fall.  If  he 
invokes  the  rule  upon  his  authority  as  an  officer  under  a  writ  of 
execution.    Masters  v.    Teller 271 
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BAliAGES— CONTINUBD : 

8.  Oonversion^DamagesSvidenoe.  This  was  an  action  to  recover 
damages  for  the  carryiner  away  and  conversion  by  the  sherllC 
on  behalf  of  the  defendant,  of  wheat  belonerln^  to  the  plaintiff. 
Evidence  was  introduced  tendinar  to  show  that  the  wheat  was 
seized  by  the  sheriff  under  an  execution  issued  upon  a  void 
Judgment,  which  had  been  rendered  by  a  justice  of  the  peaoe^  9LbA 
that  the  wheat  belonsred  to  the  plalntiflT,  and  evidence  was  siven 
of  its  value.    Luoat  v.  Brakefleld • 

4.  Municipal  Corporations  —  Damages  —  Liability.  A  municipal  coi^ 
poration  is  not  impliedly  liable  for  the  Incidental  injuries  to  prop- 
erty, resutinff  from  the  exercise  of  its  le^slative  powers,  by 
reason  of  the  erection  and  maintenance  of  public  improvements* 
where  the  premises  are  in  no  manner  invaded;  yet  such  a  cor- 
poration is  responsible  for  the  direct  injuries  to  private  property* 
caused  by  a  corporate  act  in  the  nature  of  a  trespass  or  nuisance. 
Town  of  Norman  v.  Ince 4M 

6.  Injuries  to  Private  Property.  A  municipal  corporation,  in  the 
exercise  of  its  corporate  powers  to  construct  and  maintain 
public  works,  has  no  power  to  collect  water  by  artificial  means, 
and  discharRe  it,  or  permit  it  to  discharsre  or  overflow,  upon  the 
premises  or  an  adjacent  freeholder,  so  as  to  interfere  with  his 
posession.  Hence,  for  a  municipal  corporation  to  collect  water 
by  artiflclal  means,  such  as  a  water  standpipe,  and  conduct  it  In 
such  a  careless  and  neffligrent  manner  as  to  allow  it  to  overflow 
and  flood  the  premises  of  an  adjacent  property  owner,  is  such  an 
Invasion  of  private  property  as  to  constitute  an  appropriation  of 
it  to  public  use,  and  the  principle  exempting  municipal  corpor- 
ations from  liability  arising  from  damages  occasioned  by  the 
exercise  of  their  discretionary  powers  in  the  construction  ar 
maintenance  of  public  works  does  not  apply,  and  the  corporation 

is  liable  for  damages  resulting  therefrom.    Id 411 

C.  Measure  of  Damages.  In  an  action  to  recover  for  an  injury  to 
property,  arising  from  the  carelessness  and  negligence  of  the 
corporate  authorities  in  permitting  a  water  standpipe  to  continu. 
ously  overflow  upon  the  premises  of  an  adjacent  property  owner, 
the  measure  of  damages  is  the  loss  actually  sustained,  and  In 
case  of  a  permanent  injury  to  the  property  the  true  measure  of 
damages  is  the  difference  between  the  value  of  the  property 
immediately  prior  to  the  location  and  construction  of  such 
improvement  and  its  diminished  value  immediately  thereafter.  14,  412 

7.  Trespass— Pleading^Demurrer.  A  petition  which  alleges  that  plain- 
tiff is  now,  and  has  been  since  the  2d  day  of  August,  1897,  the 
owner  in  fee  and  entitled  to  the  possession  of  certain  land, 
describing  it,  and  that  the  defendants,  on  the  6th  day  of  August, 
1897,  and  on  divers  other  days  between  that  day  and  the  com- 
mencement of  the  suit,  with  force  and  arms,  and  against  the 
consent  of  plaintiff,  broke  and  entered  upon  said  premises,  and 


Digitized  by 


Google 


INDEX.— Vol.  8.  727 


DAM  AGES— CONTiNirKD : 

w.th  teams  and  horses  and  mules  and  plows,  then  and  there  turne'l 
over  and  plowed,  with  said  teams  and  plows,  about  80  acres  of  said 
land,  to  the  damage  of  plaintiff  of  $100,  does  not  state  a  cause  of 
action  for  either  injury  to  the  possession  or  for  damages  to  the  real 
estate;  and  a  demurrer  thereto,  on  the  irround  that  the  petition 
does  not  state  a  cause  of  action,  should  be  sustained.  Casey  v. 
M<uoH 666 

DEBTOR  AND  CREDITOR: 

1.  Chattel  Mortgage— Insolvent  Dehtore— Preferred  Creditors.  An  insol- 
vent debtor  may  make  conveyances  of  the  whole  or  any  part  of 
his  property,  by  chattel  mortsragres,  to  one  or  more  of  his 
creditors,  in  grood  faith,  for  the  security  of  bona  fide  indebtedness, 
in  exclusion  of  other  creditors.  Such  conveyances  do  not  consti- 
tute an  asigrnment  of  the  property  in  trust  for  the  benefit  of  all 
creditors,  to  be  administered  by  a  receiver  In  a  court  of  equity.  NUp 

V.  Underhill 123 

2.  Fraudulent  Conveyances  —  Antecedent  Creditors.  An  antecedent 
creditor  who  knows  that  his  debtor  procured  goods  and  merchan- 
dise by  fraudulent  means,  cannot,  by  a  chattel  mortgragre,  secure  a 
Hen  on  such  fraudulently  pr'^cured  gr^ods,  adverse  to  the  innocent 
vendors  of  such  goods.    Brouming  v.  DeFord 233 

5.  Chattel  Mortgage— Fraud  of  Grantee.  An  ante.edent  creditor  who 
knows  that  his  debtor  has  procured  groods  and  merchandise  by 
fraudulent  means,  and  when  the  sale  of  such  goods  is  partially 
induced  by  his  own  fraud,  deceit  and  misrepresentation  as  to  the 
credit  of  his  debtor,  cannot,  by  a  chattel  mortgage,  secure  a  Hen 
on    such    fraudulently    procured    goods,    adverse    to    the    innocent 

vendor.    Id 289 

See  "Fraud,"  9. 

DEMURRER— See    •'Practice,    District    Court,"    1;    "Taxeq  and   Tax- 
at  on,"    1;    "Pleading   and   Practice,"    29. 

DISCRETION    OF     COURT-See     "Practice,     District     Court,"     8; 
"Practice,  Supreme  Court,"  2;  "Pleading  and  Practice,"  24,  80. 

E. 

ERROR: 

1.  Record— Prenumption.  The  construction  given  a  similar  provision 
in  the  Civil  Code  is  not  applicable  to  the  Criminal  Code,  for  the 
reason  that  in  civil  causes  all  presumptions  are  in  favor  of  the 
regularity  of  the  procedings  in  the  trial  court,  and  error  must 
be  made  to  afTlrmatlvely  appear  before  a  cause  will  be  reversed, 
while  in  criminal  causes  the  presumptions  are  in  favor  of  th^ 
accused,    rather  than  in  favor  of  the  regularity  of  tbe  proceedingi. 
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ERROR— Continued  : 

and  a  cause  will  be  reversed  unless  It  affirmatively  appears  that 
all  thinsrs  required  to  be  done  were  regrtilarly  done  and  recorded. 
Hyde  V.  Territory Eft 

2.  Record— DutUe  of  AtiomeyB,  It  is  not  consonant  with  sound  pro- 
fessional ethics  that  an  attorney  of  this  court  should  bringr  up 
a  case  upon  an  abridged  record,  and  then  insist  upon  a  reversal 
of  i.he  cause,  because  of  the  parts  omitted,  when  he  has  knowledge 
of  the  fact  that  a  truthful  and  complete  record  would  disclose 
no  grounds  for  complaint.  It  is  the  duty  of  counsel  to  see  that 
no  falsehood  or  deception  is  practiced  upon  the  court,  and  that 
the  court  is  properly  put  in  possession  of  all  matters  of  fact  or 
law,  within  the  knowledge  of  counsel,  which  are  necessary  to  a 
rightful  disposition  of  the  matter  before  it.  We  deplore  that 
state  of  professional  morals  which  will  prompt  an  attorney  of 
this  court  to  seek  an  advantage  for  his  client  by  an  imposition 
upon  the  court  of  a  record  which  discloses  apparent  errors  which 
do  not  in  fact  exist.  A  proper  regard  for  profes^onal  duty  would 
prompt  a  disclaimer  of  any  such  purposes,  and  a  waiver  of  Fuch 
apparent  errors.    Id 59 

3.  Criminal  Laic— Special  Counsel— Appointment  of  not  Error,  When.  It 
is  not  error  for  the  court  to  appoint  special  counsel  to  conduct  the 
prosecution  on  behalf  of  the  Territory  in  a  criminal  action,  where 
it  Is  satisfactorily  shown  to  the  court  that  the  county  attorney 
is  unable  to  properly  perform  the  duties  devolving  upon  him  as 
county  attorney,  for  the  reason  that  he  was  attorney  for  the 
defendant  in  a  land  contest  between  the  prosecuting  witness 
and  the  defendant,  out  of  which  the  criminal  action  arose.   Hyde 

V.  Territory 6ft 

4.  Criminal  Trial—Continuance— Application  Must  Show,  What.  It  is 
not  error  for  the  court  to  overrule  an  application  for  continu- 
ance, where  such  application  fails  to  show  that  the  same  facts 
could  not  be  proven  by  other  witnesses  who  are  present.  A  con- 
tinuance of  the  cause  rests  largely  within  the  sound  discretion 
of  the  trial  court,  and  will  not  be  held  as  reversible  error  by 
this  court,  unless  there  is  a  clear  abuse  of  discretion.    Id 6ft 

5.  Indictment— Indorsement  of  Witnesses.  Where  the  court  permits 
the  prosecution  to  indorse  the  names  of  additional  witnesses  on 
the  indictment  at  the  trial  of  the  cause,  it  will  not  be  held  as 
reversible  error  by  this  court,  unless  it  clearly  appears  that  It 
was  prejudicial  to  the  substantial   rights  of  the  defendant.  Id —    6ft 

6.  Instruction— Bastardy  Proceeding— Error.  In  a  bastardy  proceeding 
prosecuted  by  a  married  woman,  where  she  has  been  permitted 
to  testify  to  facts  from  which  nonaccess  of  the  husband  might  be 
Inferred,  there  being  no  other  evidence  on  that  question.  It  is 
error   to   refuse   an    instruction   correctly    embodying   the   law    in 
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reference  to  her  competency  to  testify  to  Buch  facts,  and  the 
character  and  amount  of  evidence  necessary  to  overcome  the 
preurrpton  of  legitimacy.    Bell  v.   Territory 7S 

7.  Report  of  Referee— Review  on  Appeal— Rule  Applied.  The  record 
In  this  case  examined,  and  held,  that  the. evidence  dearly  supporU 
the  findings  of  fact  and  conclusions  of  law  thereon  by  the 
reports  of  the  referees,  and  it  was  error  for  the  court  to  overrule 
the  motions  of  the  defendant  to  confirm  such  reports  of  the  referees, 
and   to   enter  judgment   for   the   plaintiff.    Eriaman  v.   Kerwln 92 

8.  Instruction— Error.  Where  an  Indictment  for  perjury  contains  th"> 
allegation  that  the  defendant  was  duly  sworn  by  John  H.  Havig- 
horst,  clerk  of  the  district  court.  It  is  error  to  instruct  the  jury 
that  it  is  sufficient  proof,  if  the  defendant  was  sworn  by  any  other 
officer  of  the  court.    Cutler  v.   Territory 101 

9.  Pleading  —  Demurrer  —  Error.  Where  an  answer  explicitly  denies 
a  material  fact  stated  in  plaintiffs'  petition,  which  fact  is  essential 
to  the  plaintiffs'  right  of  recovery,  it  is  manifest  error  to  sustain 
a  demurrer  to  such  answer  on  the  ground  that  it  does  not  state 

a  defense  to  the  plaintiffs'   cause  of  action.    Lee  v.  Mehew 13S 

10  Harmteet  Error.  Where  It  clearly  appears  from  the  record  that 
the  trial  court  rendered  a  proper  Judgment  in  the  case,  the  over- 
ruling of  the  motion  for  a  new  trial  pro  forma  is  not  prejudicial 
error  affecting  the  substantial  rights  of  the  parties  excepting 
thereto.    Pingon   v.    Prentise lO 

11.  Appeal— Error  Never  Presumed.  Error  is  never  presumed  by  the 
supreme  court;  it  must  always  be  shown  afHrmatively  by  the 
record,  or  it  will  oe  presumed  that  no  prejudicial  error  was  com- 
mitted by  the  trial  court,  and  the  judgment  must  be  sustained. 
Com'rs.   WMhita  Co.   v.   Hubble 1© 

12.  Yerdict-Ewceeaive— Remittitur.  A  remittitur  entered  of  a  portion  of 
the  verdict,  before  judgment,  resulting  from  the  admission  of 
incompetent  testimony  as  to  the  value  of  the  wheat,  cures  the 
error.       Everitt    v.    Akins IM 

13.  Illegal  Warrrant— Defense— Error.  Where  a  county  pleads  as  one 
of  the  defenses  to  an  action,  upon  a  county  warrant,  that  such 
warrant  was  issued  In  part  for  an  illegal  purpose,  It  is  error  for  the 
court  to  sustain  a  demurrer  to  the  answer  pleading  such  facts. 
Com'rs.   D    County  v.   Bauer 2Si 

14.  Criminal  Cause— Continuance— Error.  The  information  in  thts  caae 
waa  filed  December  1.  1897,  the  defendant  was  arrested  at  noon 
December   2,   1887,   and   first   brought   into   court  at   6   o'clock   om 
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that  day,  and,  without  the  oDportunity  of  consulting  counsel, 
answered  that  he  was  not  sruilty.  when  his  case  was  set  down 
for  hearlniT  on  the  followlnsr  morninir  at  9  o'clock.  His  counsel, 
to  whom  he  telegraphed,  reached  Perry,  where  the  court  was 
held,  at  midnight  of  Decemher  2,  and  he  had  no  access  to  the 
information  or  proceedings  in  the  case  until  9  o'clock  on  the 
morning  of  December  3,^  when  the  case  was  set  for  trial.  His 
application  for  a  continuance  showed  the  existence  of  testimony 
material  to  his  defense.  Subpoenas  were  Issued  for  him  on  the 
morning  of  December  8,  as  soon  as  his  counsel  could  get  them 
Issued,  but  the  court  refused  to  give  hlip  further  time,  the  United 
States  attorney  having  announced  that  he  was  ready  for  trlaU 
and  the  trial  was  thereupon  immediately  proceeded  with.  Held, 
that  this  was  error.    Miller  v.  United  States 315 


Lk.  Witne88e$— Incompetent  Evidence— Error,  Where  three  witnesses 
are  permitted,  over  the  objection  of  the  opposite  party, 
to  testify  before  a  referee  upon  matter  of  hearsay,  which. 
If  true,  strongly  support  the  findings  of  fact,  it  will  be  Inferred 
that  such  testimony  influenced  the  Judgment  of  the  referee,  and 
the  reception  of  such  testimony  is  material  error.  Jackson  v. 
Thornton 331 

IC  Judgment  on  Pleadings— Error.  In  an  action  on  a  promissory 
note,  it  is  error  to  render  Judgment  in  favor  of  the  defendant  on 
the  pleadings,  where  the  answer  falls  to  set  up  a  complete  defense 
to  the  notes.    Machine  Co.  v.  Koch 374 


n.  Assignments  of  Error— Treated  as  Abandoned,  When.  Rulings  of  the 
trial  court,  assigned  as  causes  for  setting  aside  a  verdict 
or  Judgment,  and  embraced  in  a  motion  for  new  trial,  and  assign- 
ments of  error  embraced  In  a  petition  In  error,  which  are  not  pre- 
sented or  argued  in  the  brief  of  plaintiff  in  error,  will  be  treated 
as  abandoned,  and  will  not  be  considered  by  the  court.  Freidman 
w.  Weisg  392 


tL  Appeal— Evidence— Error,  An  assignment  of  error  alleging  "irregu- 
larity in  the  proceedings  of  the  court,  and  abuse  of  discretion  by 
the  court,  by  which  defendant  was  prevented  from  having  a  fair 
trial."  will  not  present  the  rulings  of  the  trial  court  on  the  admis- 
sion or  exclusion  of  evidence  on  the  trial.    Id 392 


It.  Answer— Amendment.  It  was  prejudicial  error  to  refuse  to  allow 
the  defendants,  after  the  reversal  of  the  i.ormer  Judgment,  to 
amend  their  answer  setting  up  fraud  and  collusion  between  Burn- 
bam,  Hanna,  Munger  &  Co.,  attachment  plaintiffs,  and  Dickson, 
ifttachment  defendant,  whereby  a  Judgment  was  obtained  and  an 
attachment  sustained  for  a  debt  that  did  not  exist,  and  which 
judgment  and  attachment  would,  if  all 3 wed  to  stand,  defeat  their 
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executions;  It  beingr  averred  t^at  the  facts  constituting  the  allesrei 
fraud  and  collusion  did  not  come  to  the  knowledgre  of  defendants 
until   after  the  cause  was  reversed  and  remanded.    Wire  Co.  v. 

Bumham  514 

See    "Replevin,"    2;    "Criminal    Law."    1,    1    4;    "Instructions/* 
1,   6;    "Practice,      Supreme   Court,"   1. 

EVIDENCE: 

-1.  Evidence— Best  and  Secondarp—Rule  Applied.  The  rule  of  evidence 
requirlniT  that  the  best  evidence  shall  be  produced,  to  the  exclusion 
of  secondary  and  hearsay,  is  not  violated  by  permitting:  the  official 
court  stenographer  to  read  from  his  notes  the  testimony  of  a 
witness  in  a  former  trial,  taken  and  recorded  by  him  at  the  time 
and  sworn  to  by  him  to  be  correct,  even  thouarh  he  testifies  that  he 
has  no  independent  recollection  of  such  testimony,  and  cannot 
refresh  his  memory  from  such  notes.    Cutler  v.   Territory 101 

2.  Rule  Modified.  The  old  application  of  the  rule  requiring  the 
best  evidence,  which  treated  the  recollection  of  a  person  who  was 
present  and  heard  the  testimony  of  a  witness  us  the  best  medium 
for  reproducing  such  testimony,  should  be  modified  to  meet  the 
changed  conditions  caused  by  the  progress  and  advancement  made 
in  science,  art,  skill,  and  mechanism;  and  the  notes  or  longhand 
manuscript  of  a  skilled  and  impartial  stenographer  rhould  t>e 
treated  as  more  accurate  and  reliable  than  to  trust  to  the 
imperfections  of  human   recollections.       Id 101 

5.  Proof— Sufflciencv.  Proof  that  an  oath  was  administered  by 
the  clerk  or  some  other  officer  of  the  court  in  the  presence  of  the 
court  is  sufficient  to  sustain  an  allegation  that  the  person  was 
sworn  by  the  court,  or  in  court.    Id 101 

A.  Weight  of— Findings  not  Disturbed,  When.  A  finding  of  the  trial  court 
upon  a  controverted  question  of  fact  will  not  be  disturbed  by  this 
oourt  unless  such  finding  of  the  court  is  clearly  against  the  weight 
of   the   evidence.     Pinson  v.   Prentise 148 

"5.  Judgment— Sufficient  to  Sustain  Findings.  Where  a  case  is  tried  by  the 
court  without  a  Jury,  and  the  court  overrules  a  motion  for  a  new 
trial  pro  forma,  refusinar  to  hear  It  on  its  merits,  the  findings  of 
fact  and  the  Judgment  of  the  court  thereon  will  not  be  disturbed 
by  this  court  if  the  evidence  Is  sufficient  to  sustain  such  findings 
and   Judgment    of    the   court.    Id 148 

««.  Bwpert  Testimony— AdmissiUe.  The  defendant,  after  the  boring 
of  the  well,  having  Insisted  upon  having  the  space  outside  the 
pump  pipe  filled  with  pounded  stone  and  gravel,  the  testimony  of 
experienced  well  diggers  was  offered  by  the  plaintiffs  to  show 
that  such  filling  would  have  the  effect  to  stop  the  flow  of  water. 
This  Is  admissible  as  expert   testimony,   since  It   was  of  such  a 
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character  as  that  it  could  only  be  known  to  a  class  of  persons 
especially  conversant  with,  and  experienced  In,  the  particular 
business   here  in  issue.    Boatan  v.   HeweH 401 

7.  Weight  of  Evidence— Finging$  of  Pact.  Where  there  is  competent  evi- 
dence reasonably  tendingr  to  support  the  flndincr  of  the  trial  court  on 
controverted  questions  of  fact,  the  appellate  court  will  not  disturb 
the  finding  on  the  weisrht  of  the  evidence.    Bmtth  v.  Spencer ttJ- 

8.  Larceny— Evidence— Rule  Applied.  In  an  indictment  for  laroemy 
where  the  evidence  shows  the  defendant  had  formed  a  common 
design  with  one  W.  to  commit  a  number  of  larcenies  in  the  county, 
and  that  it  was  impossible  to  follow  the  course  of  the  parties  in 
the  commission  of  the  offense  charged  in  the  indictment,  without 
also  detailing  the  commission  of  other  Independent  offenses  of  like 
character,  held,  that  such  testimony  was  material,  and  competent 
for  the  purpose  of  showing  a  motive  and  intent  of  the  commission 

of  the  crime  charged  in   the  indictment.   Beberetein  v.   Territory —  467 

9.  Evidence  —  Criminal  Cause  —  Variance.  The  record  in  this  case 
examined,  and  held,  that  the  evidence  is  sufficient  to  establish 
the  identity  of  the  properly  alleged  to  have  been  stolen,  and  that 
there  Is  no  fatal  variance  betwen  the  allsrations  of  ownership  in 
the    indictment    and   dn    the   proof.    Id 467 

10.  Trial— Evidence— Admieeions.  Solemn  or  Judicial  admissions,  made 
for  the  express  purpose  of  dispensing  with  the  proof  of  some  fact 
at  the  trial,  in  the  form  of  express  stipulations,  on  being  filed  and 
becoming  part  of  the  record  are  generally  conclusive  of  all  the 
facts  Involved,  and  may  be  given  in  evidence  on  any  subsequent 
trial  in  the  same  cause.    Wire  Co.  v.  Bumham 514 

11.  Lot  Conteet-PreeumptUm.  In  the  absence  of  the  evidence  upon 
which  the  secretary  based  his  find  ngs  in  a  lot  contest  case,  the 
court  will  presume  that  there  was  legal,  competent,  and  relevant 
evidence  to  support  each  finding,  although  there  may  have  been 
incompetent  evidence  before  the  secretary.    Acere  v.   Snyder 659- 

See   "Criminal  Law,"  3,  8;   "Case-Made,"  a,  23;   "Verdict,"  6. 

EXCEPTION— See    "Instruction,"    2;     "Practice,     Supreme     Court," 
14,  16,  16. 

r:XCESSIVE   valuation— See   "Taxes  and   Taxation."   1,   6,   11. 

EXECUTION: 

1.    Personal  Property— Special  Lien—Posseselon.      An   officer   who   lev'es 

an  execution  upon  personal  property  acquires  a  special  lien  thereon,. 

dependent  on  possession,  and,  if  such  officer  surrenders  oossession 
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of  the  property  levied  on  to  a  senior  llenholder,  the  lien  of  the 
execution  is  thereby  devested  and  lost.  Moore  v,  Calvert 


Chattel  Mortgage— Execution.  The  liens  created,  respeclively,  by 
mort^rafire  and  execution  on  the  same  chattels,  are  essentially 
different,  and  cannot  co-exist.  Before  the  lien  of  an  execution  can 
attach,  the  officer  must  pay  off  or  tender  the  amount  of  any 
existing  mortgra^e  liens,  or  deposit  the  amount  of  the  mort^agre 
debt  with  the  county  treasurer,  for  the  use  of  the  holder  of  the 
mortffafire.    Id 358 


EXPERT  TESTIMONY— See   "Evidence."   6. 


FORCIBLE   ENTRY   AND   DETAINER; 

1.  Forcible  Entry— Statute  Defined.  Statutes  1^,  sec.  2299.  which 
reads,  '*  Every  person  gruilty  of  usin^  or  procuring,  encouragrlnir  or 
assistinfiT  another  to  use  any  force  or  violence  in  enterinsr  upon  or 
detaining  any  lands  or  possessions  of  another,"  etc.,  *'  is  guilty  of 
a  misdemeanor,"  creates  and  defines  two  distinct  offenses,— 
one  for  forcibly  enter  ng  upon  or  detaining  lands  of  another,  and 
the  other  for  forcibly  enter  ng  upon  or  detain,  ng  the  pos:}essiLn 
of  another.  "  Lands/'  as  here  used,  implies  title  or  ownership, 
while  "possession"  implies  only  possessory  interests  or  rights. 
Fouei  V.  Territorg 451 


:2.  Information— Eeeential  Eletnenta.  An  Information  under  said  sec- 
tion which  charges  that  the  defendant  *'  did  then  and  there  unlaw- 
fully and  wilfully  use  force  and  violence,  and  assist  another,  to-wic, 
John  Walburn,  to  use  force  and  violence,  in  entering  upon  the 
possessions  of  another,  to- wit.  David  B.  Ellington;  that  is  to  my, 
the  said  John  Y.  Foust  did  then  and  there  unlawfully  and  w  Ifully 
use  force  and  violence,  and  assist  another,  towit,  the 
said  John  Walburn.  to  use  force  and  violence.  In 
entering  upon,  into,  and  tearing  down  a  dwelling  hous^ 
then  and  there  in  the  lawful.  peaceful,  and  actual 
possession,  occupancy,  and  control  of  the  said  David  B.  Ellington; 
the  said  entrv  and  entering  aforesaid  possessions  and  tearing  down 
said  dwelling  house  a^i  afoiesatrl  not  having  bee  )  madp  in  a  ca-:e  and 
manner  allowed  by  law,"— wh'le  somewhat  Inartistic  and  unnec- 
essarily prolix,  embraces  all  the  essential  elements  of  the  crime 
charged,  with  sufficient  certainty  to  withstand  a  demurrer  and  to 
iupport  a  judgment  of  conviction.  **  Possessions  of  another."  as 
used  in  this  statute,  means  the  right  to  use.  occupy,  and  enjoy  the 
property  to  the  exclusion  of  all  others,— the  mere  possessory 
interest.— and  does  not  imply  any  higher  interest  in  lands.    Id 451 
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FRAUD: 

1.  Statute  of  Frauds,  In  this  case  the  evidence  is  conclusive  that 
the  transaction  between  the  plaintiffs  and  the  defendant  was 
merely  a  parole  promise  or  agreement  to  answer  or  pay  the  debt 
of  another,  and  hence  it  clearly  comes  within  the  very  letter  of 
section  821  of  the  statute  of  frauds  of  this  Territory,  and  cannot  be 
enforced.       Pinson  v.    PrentUe 14S- 


2.  Propertif—Part  Payment— Interest  of  Vendee.  Where  property  Is 
sold  and  delivered  to  the  vendee,  and  part  of  the  purchase  price 
is  paid,  and  no  mortgage  or  other  lien  thereon  is  given  to  secure 
the  unpaid  balance  of  the  purchase  price,  the  interest  of  the 
vendee  In  the  property  is  not  a  special  interest  or  special  owner- 
ship, but  he  is  the  absolute  owner  of  the  property,  and  such 
property  cannot  be  seized  under  writs  of  attachment  against  the 
vendor,  and  possession  thereof  retained  from  the  vendee  unless  it  be 
shown  that  the  sale  thereof  was  fraudulent  and  void  as  against 
the  creditors  attaching.  To  establish  such  sale  as  fraudulent. 
It  must  be  shown  that  it  was  made  with  the  intent  and  purpose  on 
the  part  of  the  vendor  to  defraud  creditors,  and  that  such  pur- 
pose was  participated  In  by  the  vendee,  or  thnt  he  had  notice  of 
such   purpose.   McFadyen  v.   Masters 174 

3.  Replevin— Attachment— Findings.  Where,  in  action  of  replevin  for 
a  stock  of  goods  seized  by  a  sheriff  on  writs  of  attachment  against 
a  vendor,  the  issue  is  whether  a  sale  of  the  property  to  the 
plaintlfTs  was  fraudulent,  and  made  for  the  purpose  of  defrauding 
creditors,  and  the  Jury  finds  for  the  plaintiffs,  plaintiffs  are 
entitled  to  a  finding  by  the  jury  of  the  value  of  the  property 
taken,  and  to  a  judgment  for  the  full  value  of  the  property,  where 
a  return  of  the  property  to  the  plaintiffs  is  adjudged,  and  such 
return  cannot  be  had,  although  the  plaintiffs  have  not  paid  to 
the  vendor  the  full  purchase  price  of  such  property.    Id 174- 

4.  Fraudulent  Conveyances  —  Antecedent  Creditors.  An  antecedent 
creditor  who  knows  that  his  debtor  procured  goods  and  merchan- 
dise by  fraudulent  means,  cannot,  by  a  chattel  mortgage,  secure  a 
lien  on  such  fraudulently  purchased  goods,  adverse  to  the  Innocent 
vendors  of  such  goods.    Browning  v.  DeFord 89- 

5.  Chattel  Mortgage— Fraud  of  Grantee.  An  antecedent  creditor  who 
knows  that  his  debtor  has  procured  goods  and  merchandise  by 
fraudulent  means,  and  when  the  sale  of  such  goods  is  part'ally 
Induced  by  his  own  fraud,  deceit  and  misrepresentation  as  to  the 
credit  of  his  debtor,  cannot,  by  a  chattel  mortgage,  secure  a  lien 
on  such  fraudulently  procured  goods,  adverse  to  the  innocent 
vendor.     Id tK^ 

6.  Bona  Fide  Purchasers— Who  are  not.  The  protection  of  a  purchaser 
of  goods  from  a  fraudulent  vendee  Is  based  upon  and  he  is  recognized 
as  a  bona  fide  purchaser  upon  the  ground  only  that  the  fraudulent 
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FRAUD— CoNTiNUBD : 

purchaser  has  a  voidable  or  defeasible  title  which,  before  Its  annul- 
ment by  the  vendor,  the  defrauding:  purchaser  can  transmit  to  a 
uona  fide  purchaser,  who  Is  without  knowledgre  or  notice  of  the  fraud, 
and  who  has  parted  with  value  therefor;  but  one  who  buys  with 
notice  or  knowledge  of  the  fraud  of  his  vendor  m  obtalnlngr  the 
property,  is  not  a  hona  fide  purchaser,  and  is  liable,  not  only  to 
lose  the  groods.  but,  if  he  has  parted  with  them,  he  Is  liable  to  pay 
their  value.    Id.  2W 

7.  Goods  Fraudulently  Obtained  —  Mortgage  of.  When  Void.  A 
mortgagre  of  goods  fraudulently  obtained  Is  absolutely  void  if  the 
mortgagee  participated  in  the  fraud  by  which  they  were  obtained* 
or  before  the  making  of  the  mortgage  had  knowledge  ihat  the 
mortgagor  had  fraudulently  obtained  the  same.  Where  in  an  action 
by  mortgagees  against  a  sheriff  to  recover  the  value  of  the 
mortgaged  property  seized  under  attachments  against  the 
mortgagor.  In  suits  by  his  creditors,  the  defendant  establishes  the 
fact  that  such  goods  were  fraudulently  obtained  from  the  attach- 
ment creditors  by  the  mortgragor,  and  that  the  mortgagees  partici- 
pated in  the  fraud  by  which  such  goods  were  obtained,  or  before 
the  making  of  the  mortgage  had  knowledge  that  such  goods  were 
so  fraudulently  obtained,  the  fraudulent  character  of  the  mortgage 
and  its  invalidity  is  established.    Id 2» 

8.  Statute  of  Frauds— Promise  to  Pay  Debt  of  Another.  Wherever  the 
leading  purpose  of  a  person  who  agrees  to  pay  the  debt  of  another 
is  to  gain  some  advantage  or  promote  some  interest  or  purpose  of 
his  own.  and  not  to  become  a  mere  guarantor  or  surety  of 
another's  debt,  and  the  promise  is  made  upon  sufficient  consider- 
ation, it  will  be  valid,  although  not  in  writing,  and  the  contract  Is 
not  within  the  statute  of  frauds.    Trulock  v.  Blair SIS 

9.  Fraud^Must  be  Pleaded,  How.  Fraud,  as  a  defenese  to  an  action 
on  contract,  cannot  be  pleaded  in  general  terms;  the  specific  acts 
constituting  the  fraud  must  be  set  forth.  Fire  Est.  Man'f.  Co.  v. 
City  of  Perry 421 

G. 

GARNISHMENT-See  "Action,"  4. 

GREER  COUNTY— See  "Municipal  Indebtedness/'  11. 

n. 

HOMESTEAD: 

1.  Change  of  Residence.  Under  the  facts  in  this  case,  the  court 
was  Justified  in  deteim.ning  that  the  house  and  lot  claimed  in 
the  case  as  the  homestead  of  the  plaintiff  in  error  was  not.   In 
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HOMESTEAD— Continued  : 

fact,  his  homestead,  but  that  he  had,  prior  to  the  levy  and 
execution  on  the  case,  chanf?ed  his  residence  to  another  county 
in  the  Territory.    Schultz  v,  Barrowt 297 


Homestead— Abandonment.  There  Is  sufficient  evidence  In  this  case, 
as  appears  In  the  statement  of  facts,  to  justify  the  court  In  hol<(in< 
that  the  nlalntlff  In  error,  who  claimed  the  property  under 
execution,  as  his  homestead,  had  abandoned  the  premises,  even 
if  It  should  be  held  that  he  was,  under  the  description  of  the 
statute,  *'the  head  of  a  family."    Betta  v.  Mills 351 


Decedents— Estates  of— Survivor.  The  declaration  of  section  1300 
of  the  Statutes  of  1893,  concemlnsr  the  "administration  of  estates 
of  decedents "  by  the  probate  court,  that,  "upon  the  death  of 
either  husband  or  wife,  the  survivor  may  continue  to  possess  and 
occupy  the  whole  homestead  until  It  Is  otherwise  disposed  of 
according:  to  law,"  does  not  support  the  contention  that  any  siugrle 
survivor  of  the  family  may  be  entitled  to  the  possession  of  the 
property  as  a  homestead,  unless  such  survivor  Is  "  the  head  of 
a  family.    Id 851 


4.  Head  of  Familv—What  Constitutes.  In  order  to  constitute  a  family, 
there  must  be  a  collection  of  persons  living  together.  One  person 
cannot  constitute  a  family,  nor  the  head  of  a  family.  In  orde.:  to 
constitute  "the  head  of  a  family,''  he  who  claims  a  homestead  as 
exempt  on  that  ground  must  be  able  to  show  that  there  are  more 
than  himself,  who  together  form  the  family,  and  who  are  legally 
dependent  upon  him,  and  whom  he  Is  legally  obi  ged  to  care  for. 
Id 361 

See  "Mortfirage,"  1,  2;   "Conveyance." 

I. 

INDIANS: 

Citigmship.  A  child  who  is  the  offspring  of  a  white  father, 
and  an  Indian  woman  Is  not  by  birth  an  Indian,  but  Is  a  cltlsen 
of  the  United  States,  and  is  not  entitled  to  the  benefit  of  the  act 
of  congress  of  February  8,  1887,  (1  Supp.  Rev.  Stat.  U.  S.  p.  634. 
sec.   4.)   KHth  V.   United  States 446 

INDICTMENT: 

1.  Perjury— What  Indictment  for  Must  Show.  An  Indictment  for  perjury 
need  not  set  out  the  facts  from  which  It  will  be  made  to  appear 
that  the  alleged  false  testimony  upon  which  the  charge  is  predicated 
was  material.  It  Is  sufficient  if  the  express  averment  is  made  that 
said  testimony  was  material  to  the  question  In  Issue.  Cutler  v. 
Territory 131 
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INDICTMENT— Continued: 

2.  Indictment  for  Perjury— Proof— Varianoe.  Where  an  Indictment 
for  perjury  specifically  avers  that  the  defendant  was  sworn  before 
a  certain  person  and  a  particular  officer,  such  allegation  Is  matter 
of  substance,  and  must  be  proved  as  laid;  and  proof  that  some 
other  person  or  officer  adm  n*stered  the  oath  Is  a  fatal  variance. 

Id KM. 

3.  Motion  to  Quash— Sufficiency  of— Prayer.  A  motion  to  quash 
the  Indictment  Is  a  criminal  cause,  made  upon  oath,  and  stating 
matter  which  mlgrht.  If  properly  presented,  be  adequate.  If  no 
prayer  Is  contained  therein  for  an  order  to  examine  witnesses,  no 
provision  made  for  preserving  the  testimony,  and  no  notice  given 
to  the  county  attorney,  does  not  present  such  proof  as  would 
justify  an  order  to  set  aside  the  Indictment,  and  presents  no 
ground  for  relief,  under  section  6110,  Statutes  1893,  as  amended  by 
section  19.  ch.  41,  Session  Laws  1895.    Keith  v.  Territory 307 

4.  Recitals  —  Grand  Jury.  The  declaration  In  an  Indictment  that 
the  grand  Jurors  have  been  "duly  summoned,  impaneled,  and 
sworn,"  Is  sufficient  to  show,  on  the  face  of  the  Indictment,  that 
they  were  the  lawful  Jurors,  duly  qualified  to  serve  as  grand 
Jurors  In  the  district  court  for  Logan  county,  the  court  In  which 
the  Indictment  was  presented;  but.  If  these  recitations  were 
omitted,  the  Indictment  would  not  be  defective  for  that  reason. 
iJones  V.  Territory,  4  Okla.  46,  followed.)    Id 307 

6.  Grand  Jury— Indictment— Averment.  The  averment  of  the  Indict- 
ment that  the  grand  Jury  has  been  "duly  summoned"  means 
no  less  than  that  it  has  been  properly  summoned,  and  In  a  law- 
ful manner,  and  for  all  lawful  purposes  at  that  step  In  the 
administration  of  the   law.    Id 307 

«.  Jury— Qualifications  of.  It  has  been  definitely  settled  that  when  It 
is  added  In  an  Indictment  that  the  Jurors  were  duly  sum- 
moned and  Impaneled  and  sworn  In  and  for  the  body  of  the. 
county,  the  fact  that  they  were  of  the  county  for  which  they 
were  sworn  Is  made  to  appear  with  suffic  ent  certainty.    Id 307 

7.  Criminal  Law— Larceny— Jurisdiction.  Under  section  4943,  Statutes 
1893,  which  provides  that  "when  property  taken  In  one  county, 
by  •  •  larceny  •  •  has  been  brought  Into  another,  the  Jurisdic- 
tion of  the  offense  Is  In  either  county,"  It  Is  not  necessary  that 
the  indictment  should  show  that  the  larceny  had  occurred  In 
another  county,  and  that  the  property  was  brought  Into  the 
one  in  which  the  Indictment  was  found,  and  no  notice  In  the 
Indictment  Is  required  of  these  facts.    Id 307 

5.  Indictment— Stealing  Domestio  AnimaU— Defective,  When,  An  indict- 
ment for  stealing  domestic  animals,  under  the  Statutes  of  1896,  is 
fatally  defective,  which  does  not  charge  that  the  animal  was  taken 
—47 
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INDICTMENT— Continued  : 

with  the  felonious  intent  to  convert  the  same  to  his  (the  taken's) 
own  use.  SulUvan  v.  Territory 4S^ 

9.  Larceny— Indicttnent  Must  Allege  Value  of  Property.  An  Indictment 
under  the  larceny  statute  of  1893,  which  fails  to  allege  the  value 

of  the  property  allegred  to  have  been  stolen,  Is  fatally  defective.  Id.  49^ 

10.  Defective  Indictment— Rule  Applied.  Hence,  an  Indictment  which 
charges  that  the  defendant  *'did  fraudulently,  feloniously, 
stealthily,  take,  steal,  and  carry  away  one  cow,  the  same  being  the 
corporeal  personal  property  of  Lock  Bros.  &  Allen,  a  Arm  composed 
of  John  Lock,  Allen  Lock,  and  Joe  Allen,  with  intent  to  deprive  the 
stdd  Lock  Bros.  &  Allen,  the  said  firm  composed  of  the  said  John 
Lock,  Allen  Lock,  and  Joe  Allen,  of  said  corporeal  personal  prop- 
erty/' does  not  state  facts  sufficient  to  constitute  a  public  offense 
under  either  the  statute  of  1893  or  1895.      Id 49» 


11.  Aaaault  to  Commit  Rape— Averment— Sufficiency.  An  indictment  for 
assault  with  intent  to  commit  the  crime  of  rape  should  contain  an 
averment  that  the  female  assaulted  was  not  the  wife  of  the  person 
accused  of  the  assault.  Young  v.  Territory SCS 

12.  Felony— Neceeaary  Allegationa.  An  indictment  for  assault  with  Intent 
to  commit  a  felony  should  contain  a  sufficient  charge  of  assault, 
and  the  essential  acts  constituting  the  particular  felony  which  it  is 
alleged  was  intended  to  be  committed  should  be  averred.    Id 525 


13.  Rape— Age  of  Consent.  In  order  to  constitute  a  good  charge  of 
assault   with   intent   to   commit   rape   upon   a   female   under   the 

age  of  consent,  the  indictment  must  aver  that  she  was  of  previous 
chaste  and  virtuous  character.    Id 62S 

14.  Rape— Force  or  Violence.  An  indictment  for  assault  with  intent  to 
commit  rape  by  force  should  contain  the  averment  that  the  defend- 
ant assaulted  the  female  with  the  felonious  intent  to  have  sexual 
intercourse  with  .her  by  force  or  violence  sufficient  to  overcome 
any    reslstence   she    m'ght    make.    Id 62S 

See   "Error,"  5. 

INFORMATION— See  "Statute."  10;  "Forcible  Entry  and  Detainer,"  2. 

INJUNCTION: 

1.  Ewcesaive  Taxation— Injunction.  Although  a  property  owner  may 
maintain  injunction  against  a  tax  imposed  upon  his  property  by 
reason  of  the  action  of  a  board  of  equalization  in  increasing  the 
valuation  of  such  property  beyond  its  actual  value,  he  cannot  main- 
tain injunction  to  restrain  a  county  clerk  from  spreading  upon  the 
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IN  J  UNCnON-CoMTiNUBD : 

tax  rolls  of  a  county  the  Increase  of  valuation  ordered  by  such 
board  of  equalization  upon  property  not  owned  by  him  or  in  which 
he  has  no  Interest.    Caffey  v,  Over\ol$w ^33 

2.  Tamati<m—Smce9»ive  Levy^Pleading—InfuncHon.  Under  section  6  of  the 
Organic  Act  of  the  Territory  of  Oklahoma,  property  must  !>• 
assessed  In  proportion  to  its  value,  and  all  taxes  based  upon  that 
part  of  a  valuation  which  is  in  excess  of  the  true  cash  value  of 
property  is  iUegral,  and  Injunction  will  lie  to  restrain  the  collection 
of  that  part  of  the  tax  which  is  invalid;  and  a  petition  which 
alleeres  that  plalntlfrs  property  was  assessed  at  its  "  full  cash 
value  **  before  a  raise  of  75  per  cent,  by  the  territorial  board  of 
equalisation  was  added  thereto  states  a  Rood  cause  of  action, 
and  is  Rood  as  agrainst  a  general  demurrer.  Oranmer  v.  WWiamtf  . .  6S3 
See  'Taxes  and  Taxation,"  1,  10;  "Action,"  8;  "Pleading  and 
Practice,"   8;    "Judgment,"   10;    "Public   Land,"   4. 


rrSTRUCTIONS: 

1.  Lmromif  —  Domettio  Animals  —  Intent  —  InHtructioru.  An  instruction 
that:  "The  law  presumes  every  man  to  be  Innocent,  when 
accused  of  crime,  until  his  guilt  is  made  to  appear,  to  the  satis- 
faction of  the  Jury,  by  competent  evidence,  beyond  a  reasonable 
doubt;  and  the  burden  Is  upon  the  Territory  in  this  cas3  to 
establish,  to  your  satisfaction,  by  competent  evidence,  beyond 
a  reasonable  doubt,  the  guilt  of  the  accused  of  the  crime 
charged  in  this  indictment.  While  the  law  presumes  every  man  to 
be  innocent,  until  his  guilt  is  thus  established,  on  the  other  hand 
It  presumes  every  act  which  in  itself  Is  unlawful  to  have  been 
criminally  intended;  and  therefore  it  is  not  necessary  in  this  case 
that  the  Territory  should  establish  the  Intent.  If  they  do  estab- 
lish to  your  satisfaction,  from  the  evidence,  beyond  a  reasonable 
doubt,  that  the  defendant  took  this  animal  from  the  possession 
of  Mr.  AJdrina,  the  law  will  presume  that  he  did  It  with  the 
Intent  to  deprive  the  owner  of  his  property  therein/'— Is  incorrect. 
Intent,  where  one  is  Indicted  for  stealing.  Is  an  issue  of  fact, 
which  the  Jury  must  determine  from  all  of  the  facts  appearing 
upon  the  trial;  and  it  is  for  the  Jury  to  say  In  each  case  as  to 
whether  or  not  the  felonious  intent  to  steal  existed  at  the  time 
the  property  was  taken.    Hughet  v.  Territory 


2.  InstrmcHone^Not  Revietoed,  When,  This  court  will  not  review  the 
instructions  given  by  the  district  court  to  the  Jury,  unless  the 
instructions  were  duty  excepted  to  at  the  time  of  the  trial.  Everett 
V.  AMm  , 184 

I.  Uneertain—Refueal— Error.  It  ij«  not  error  to  refuse  to  give  an 
instruction  which  is  long,  verbose,  and  uncertain  as  to  its  mean- 
ing, and  which  will  tend  to  mislead  and  bewilder  the  Jury.  Fried- 

V.  Weiex S9t 
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1NSTRUCTION&-CONTINUBD : 

4.  Refiual—Not  Error,  A  court  1b  not  required  to  give  an  instruction 
which  needs  modifications  or  qualifications.  If  it  Is  not  srood  as 
requested,  it  Is  not  error  to  refuse  it.    Id SSI 

5.  Oral  InstructioM^Appeal—Review.  Where  error  Is  assigned  that 
the  trial  court  instructed  the  jury  orally  in  a  criminal  case,  and  did 
not  reduce  ito  instructions  to  writing:  before  irivlngr  them  to  the 
Jury,  it  will  not  be  reviewd  on  appeal  by  this  court,  unless  presented 
to  the  trial  court  for  review  in  the  nation  for  a  new  triaL  Beter- 
Mtein  V.    Territory   431 

6.  Agencp—Ratitlcation—Srror.  The  act  of  one  who  assumes 
to  act  for  another,  thougrh  without  authority,  may  be  ratified  by  th« 
one  for  whom  he  assumes  to  act  voluntarily  accepting  the  proceeds 

or  profits  of  such  unauthorized  act;  and  an  Instruction  which  tells 
the  jury  that,  to  amount  to  a  ratification,  the  defendant  must  have 
expressly  agreed  by  and  with  the  plaintiff,  or  his  duly  and  legally 
authorised  agent,  that  such  act  of  the  agent  was  ratified  and 
approved,   does   not  correctly   state   the   law,   and   Is  error.     Fant 

V.  Campbell   Ol 

See  "Criminal  Law,"  2,  4;  "Error,"  6,  8. 


JUDOMBNT: 

1.  Action— Constructive  Bervioe  on  Resident  Defendant— Void  Judgment.  A 
judgrment  rendered  against  a  defendant  by  default  upon  con- 
structive service  by  publication,  in  an  action  for  goods  sold  and 
dellvered,~there  being  no  personal  service,  and  no  appearance  of 
the  defendant,— Is  absolutely  void,  where,  at  the  time  of  the 
commencement  of  such  action  and  of  the  making  of  such  publica- 
tion, the  defendant  was  a  resident  of  the  Territory,  and,  by  due 
diligence,  summons  oould  have  been  personally  served  upon  him. 
Hookaday  v.  Jones  15S 

2.  Pleading— Action  to  Enjoin  Ewecution—Muet  Show,  What.  A  party 
against  whom  a  judgment  has  been  rendered  by  default,  which 
judgrment  is  void  for  want  of  jurisdiction  over  the  person  of  the 
defendant,  cannot  maintain  an  action  to  enjoin  an  execution  on 
said  judgment,  or  to  annul  such  judgrment,  unless  he  makes  It 
appear,  both  from  his  pleadings  and  proof,  (1)  that  he  has  a 
meritorious  defense  to  the  cause  of  action  on  which  the  judgment 
Is  based;  (2)  that  he  has  no  adequate  remedy  at  law;  and  (3) 
that  the  existence  of  such  judgment  is  In  no  wise  attributable  to 
his  own  neglect.    Id,  US 

S.  Toid  Judgment— Remedy.  Where  a  judgrment  has  been  rendered 
agrainst  a  party  without  service,  actual  or  constructive,  he  has 
a   complete   adequate   remedy   at   law   against   the   same,    under 
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JUDOMBNT— Continued  ; 

■ubdivlBion  3  of  section  686  of  the  Code  of  CIvU  Procedure,  which 
provides  that  tne  district  court  shall  have  power  to  vacate  or 
modify  its  own  judgrment  or  order  at  or  after  the  term  at  which 
such  Judgment  or  order  was  made.for  irregularity  in  obtaining  such 
judgment  or  order;  a  judgment  without  service  heing  Irregularly 
obtained.    Id 158 

4.  Trial^VerdicP-^udifmmt  Concluaive,  Where  a  question  of  fact  is 
submitted  to  the  Jury,  and  there  is  competent  evidence  tending  to 
establish  such  fact,  the  verdict  of  the  jury  and  the  judgment  of  the 
court   thereon   are   conclusive.    Everett  v,   Akina 1S4 


Action^Replevin,  In  an  action  in  replevin,  where  an  issue  of  fact 
Is  submitted  to  the  jury  and  a  verdict  returned  thereon,  the 
judgment  of  the  court  should  be  rendered  according  to  the  verdict 
of  the  jury,   and   in  conformity  therewith.    Id 181 


C  Judgment— Void— Not  Revietoed.  A  judgment  is  a  fixed  and  ultimate 
determination  of  the  rights  of  the  parties  In  an  action.  A  judg- 
ment for  the  recovery  of  money  must  state  the  amount  for  which 

it  was  rendered;    and  hence  a  judgment  rendered   for 

dollars,  and   costs,   taxed  at  dollars,   is  absolutely  void, 

and  cannot  be  reviewed  In  this  court.    Com'r$.  Cueter  Co.  v.  Moon..  205 

7.  Revereal—Judoment  Modified.  When  the  reversal  of  a  cause  can 
only  result  in  additional  costs  and  expense,  and  the  facts  are 
practically  uncontroverted,  and  the  rights  of  none  of  the  parties 
can  be  prejudiced,  the  supreme  court,  on  reversing  a  judgment, 
will  render  the  judgment  that  the  trial  court  should  have 
rendered,  and  direct  execution  to  issue  thereon.    Moore  v.  Calvert..  351 

S.  Judgment  on  Pleadinge— Error.  In  an  action  on  a  promissory 
note,  it  Is  error  to  render  judgment  in  favor  of  the  defendant  on 
the  pleadings,  where  the  answer  fails  to  set  up  a  complete  defense 
to  the  notes.    Machine  Co.  v.  Koch 374 

f.  Judgment  by  Consent  of  a  Joint  Debtor— Same  Set  Aside— Error. 
Where  one  of  several  joint  debtors  on  a  note  consents  to  a  judg- 
ment against  all  without  a  trial,  and  on  motion  the  court  sets  aside 
the  judgment  as  to  a  portion  of  the  defendants  who  did  not  auth- 
orize such  consent.  It  is  error  not  to  set  the  judgment  aside  as  to 
all  of  the  defendants.  Outcalt  v.  ColUer 473 

10.  Appeal— Review  of  Agreed  Btatemente.  Where  a  case  is  tried  on  an 
agreed  statement  of  facts,  the  appellate  court  is  as  competent  to 
consider  such  facU  and  apply  the  law  as  the  trial  court.  There 
being  nothing  to  weigh  as  to.  the  credibility  of  witnesses,  the 
appellate  court  will  determine  the  law  on  the  facts  agreed  to,  and 
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JUDOM£NT— CONTINUBD : 

may  renaer  such  Judgment  as  the  trial  court  should  have  rendered. 
Wire  Co.  V.  Bwmham  fil4 

U.  Judgment  on  Appeal— Bee  Adjudicate.  Where  judgrment  Is  rendered 
In  a  cause  tried  upon  agreed  facts,  and  the  supreme  court  reverses 
such  Judgment  and  remands  the  case  generally,  the  findings  and 
conclusions  of  the  supreme  court  are  ree  adjudioata  as  to  the  facia 
embraced  in  the  agreed  statements,  and  the  trial  court  should 
render  such  Judgment  as  the  supreme  court  should  have  rendered 
or  directed  on  the  findings  and  conclusions  announced  by  said 
court.    Id gl4 

See  "Practice,  Supreme  Court,"  16,  24.  26;  "Jurisdiction,/*  4,  5,  8; 
"Municipal  Indebtedness,"  11;  "Pleading  and  Practice,"  Id,  20; 
"Damages,"    8;    "County    Warrant,"    4. 

JURISDICTION: 

1.  Probate  Oourte—  Juriediction.  The  probate  courts  in  Oklahoma 
have  Jurisdiction  of  all  offenses,  under  the  laws  of  the  Territory, 
not  infamous.      Martin  v.   Territory 41 

2.  Criminal  Caueee.  The  Statutes  of  1896,  amendatory  of  the 
criminal  procedure  act,  did  not  effect  the  repeal  of  any  previous 
enactment  relating  to  Jurisdiction  of  probate  courts  which  required 
and  had  received  the  ratification  of  congress  by  congressional 
enactment  Id 41 

S.  OiUl  Caueee.  The  limitationa  contained  in  section  1662L 
Statutes  1898,  on  the  Jurisdiction  of  probate  courts,  apply  only  to 
civil  causes,  and  have  no  application  to  criminal  prosecutions.  Id..   41 

4.  Probate  Court-Judgment— Lien  on  Real  Eatate—How  Created.  On 
February  14,  1898  the  plaintiff  recovered  Judgment  against  the 
defendant  in  error  in  the  probate  court  of  Liogan  county  for  $121. 
On  February  18,  1893,  he  filed  in  the  office  of  the  district  clerk  of 
Oklahoma  county  a  transcript  of  said  Judgment,  and  it  was  du'y 
entered  on  the  Judgment  and  execution  dockets  of  the  said  court. 
On  March  14,  1893,  execution  was  issued  by  the  clerk  of  the  district 
court  of  Oklahoma  county  upon  said  Judgment,  and  levied  upon  the 
land  of  defendant  in  error,  who  was  a  married  woman.  The  lots 
were  advertised  to  be  sold,  when,  on  April  14,  1893,  this  suit  was 
brought,  and  further  proceedings  on  the  execution  enjoined.  Held, 
that  the  probate  court  had  at  the  time  concurrent  Jurisdiction  with 
the  district  court,  and  was  a  court  of  record,  and  the  plaintiff  had 
a  right  to  have  his  Judgrment  recorded  and  entered  in  the  Judgment 
docket  of  the  clerk  s  office  of  any  county  In  the  Territory;  that 
said  Judgment,  so  entered,  became  a  lien  on  all  real  estate  situated 
in  the  county  where  the  Judgment  was  so  filed;  and  .that,  the 
judgment  having  been  so  filed,  the  plaintiff  was  entitled  to  all  the 
benefits  of  the  Code  of  Civil  Procedure  which  he  would  have  had 
iiIK>n  a  Judgment  rendered  in  the  district  court  of  the  county  in 
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jurisdiction-Continued  : 

which  the  transcript  of  Judgment  was  so  filed,  including  ''procedure 
both  before  and  after  Judgrment/'  a  part  of  which  was  the  right 
of  execution,  together  with  the  procedure  under  Code  Civ.  Proc. 
art.  26,  title  "Executloiis."  (SUtutes  1890,  p.  861.)  Lowenstein  v.  Young  216 

fi.  ProlHite  Court—Act  of  189S  Confirmatory  of  Jurisdiction.  The  article 
"Regulating  Liens  of  Judgments  Rendered  in  Probate  Court," 
which  was  psissed  by  the  legislature  of  Oklahoma  and  approved 
March  7,  1893,  found  upon  pages  1190  and  1191  of  the  Statutes  of  1898, 
is  confirmatory  of  the  jurisdiction  as  described  in  the  first  head  of 
the  syllabus,  and  was  intended  to  complete,  and  not  to  limit,  the 
jurisdiction  of  the  probate  court,  and  the  right  of  the  plaintiff  to 
have  execution  upon  a  transcript  of  Judgment  filed  in  the  clerk's 
office  of  the  district  court  of  any  county  in  the  Territory  from  a 
judgment  of  any  probate  court  in  the  Territory.    Id 216 

^  Appeal^No  Jurisdiction  After  One  Tear,  Where  more  than  one  year 
has  Intervened  between  the  rendition  of  the  judgment  or  final 
order  sought  to  be  reviewed  and  the  filing  of  the  petition  in  error 
in  the  supreme  court,  this  court  is  without  jurisdiction  to  review 
the  judgment  of  the  court,  and  the  petition  in  error  must  therefore 
be  dismissed.   Hoffman  v.    Comers.  Pawnee  Co ! 223 

7.  Petition  in  Error— Time  of  Filing.  Where  more  than  one  year  has 
intervened  between  the  rendition  of  the  judgment  and  the  final 
order  sought  to  be  reviewed  and  the  filing  of  the  petition  In 
error  in  the  supreme  court,  this  court  has  no  jurisdiction  to  review 
such  judgment  or  final  order  unless  the  person  entitled  to  such 
proceeding  be  under  disability,  as  provided  in  section  574  of  our 
Civil   Code.    Vandervoort   v.    Com*rs.    Pawnee   Co 227 

A  Probate  Courts— Jurisdiction,  Probate  courts  are  not  vested  with, 
and  cannot  exercise,  general  chancery  jurisdiction,  but  are  invested 
with  only  such  limited  equity  jurisdiction  as  is  conferred  upon 
them  by  article  15,  ch.  18,  Statutes  189S.  Under  this  limited  juris- 
diction they  have  no  power  to  entertain  actions  to  vacate  and 
annul  judgments.  Printing  Co.  v.   Com'rs.   Orant  Co 229 

JURY: 

Challenge  to  Array.  In  general  the  provisions  of  the  statute 
in  regard  to  the  mode  of  obtaining  juries  are  directory,  and  a 
substantial  compliance  with  the  requirements  of  the  law  is 
sufficient.  This  court  will  not  reverse  a  ruling  of  the  district 
court,  overruling  a  challenge  to  the  array,  upon  objections  to  the 
manner  in  which  the  list  of  persons  from  whom  the  panel  was 
selected  was  made  up,  when  such  objections  are  purely  tech. 
nlcal  and  do  not  affect  the  substantial  rights  of  the  parties,  and 
when  it  is  ftot  made  to  appear  that  any  material  rights  have  been 

lost    thereby.    Malignan   v.    Territory 489 

See   "Practice,  Supreme  Court,"  1, 
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L. 

LARCENY— See  "Statute,"  2;  "Indictment."  7,  8,  9;  "Criminal  Law,"  8. 
LIEN— See  "Jur  edict  on,"  4,  6;  "Conveyance,"  1,  2. 

LIMITATION: 

1.  Statute  of  Limitationa—Timc  of  Taking  Effect.  Under  a  statute  of 
territorial  limitations,  the  time  of  limitation  commences  when  the 

cause  of  action  is  first  subjected  to  the  operation  of  the  statute, 
unless  the  leerislature  has  otherwise  provided.  The  legislature  of 
Oklahoma  having:  adopted  a  statute  of  limitations  in  1890,  which 
was  abolished,  and  a  new  statute  adopted  in  1893,  the  effect  of 
this  lesrislatlon  was  to  renew  the  causes  of  action  which  had  not 
expired  before  the  new  statute  took  effect,  the  leerislature  not 
having  otherwise  provided.    Bouthgate  v.  Fi^er 4CS 

2.  Action9— Limitation's tatute  Construed.  In  construing:  a  statute  of 
limitations,  it  must,  so  far  as  It  affects  rights  of  action  In  existence 
when  the  statute  is  passed,  be  held,  in  the  absence  of  a  contrary 
provision,  to  be8:in  when  the  cause  of  action  is  first  subjected  to 

its  operation.  iSohn  v.  Waterson,  17  Wall,  596.)  Huher  v.  Zimmerman.,  573. 

8.  Suit  on  Note— Rule  Followed.  Upon  the  reasoning  in  the  case 
of  Bouthgate  v.  Frier,  this  volume,  p.  435.  construing  the  effect  of 
the  various  statutes  of  limitations  enacted  In  this  Territory,  the 
note  sued  upon  in  this  action  is  not  barred  by  the  statute  of 
limitation,  and  therefore  the  court  erred  in  not  sustaining  the 
motion    for   judgment   upon    the    pleadings.    Id 573 

4.  Actions— Limitations  of— Revivor.  A  statute  of  limitations  which 
repeals  a  former  statute  on  the  same  subject  does  not  rev've  an 
action  which  has  been  barred  by  the  former  statute,  if  it  is  apparent 
from  a  reading  of  the  latter  statute  that  such  was  not  the  legisla- 
tive   intent.    Fuller    Co    v.    Johnson 601 

5.  Courts— United  States  Court,  Indian  Ten  Hot  y.  The  Un  ted  States 
court  of  the  Indian  Territory  is  not  a  "  United  States  court,"  within 
the  meaning  of  that  term  as  used  in  section  2,  p.  930,  of  the  Statutes 

of  Oklahoma  of  1890.    Id 601 

See    "Municipal    Indebtedness,"   2,    4;    "Contract,"   1. 

M. 

MAX  DAM  US: 

1.  Return  to  Insufficient  Answer.  A  return  to  an  alternative  writ 
of  mandamus,  requiring  a  county  clerk  to  spread  upon  the  tax  ro.ls 
the  Increase  of  valuations  for  assessment  ordered  by  the  Territorial 
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M AND  AM  t7£l— CONTINUBD : 

board  of  equalization,  which  return  alleges  a  refusal  to  comply 
with  such  order  for  the  reason  that  the  Territorial  board  of 
equalization  was  not  by  law  authorized  to  make  such 
Increase,  presents  no  defense;  nor  do  the  allesratlons  In  such 
return  that  such  Increase  was  made  by  said  board  for  the  illegral 
and  corrupt  purpose  of  increasing:  assessments,  in  order  thereby  to 
illegally  create  and  produce  a  greater  revenue,  and  for  the  purpose 
of  permitting  an  Increase  of  indebtedness  in  excess  of  the  4  per 
centum  limited  by  the  act  of  congress  of  July  30,  1886,  present  any 
defense  (even  if  the  county  clerk  was  authorized  to  make  such 
defense)  where  no  facts  are  stated  In  the  return  from  which  such 
purposes  might  be  deduced  by  the  court.  Where,  In  an  answer 
or  return,  only  conclusions  of  fact  or  law  are  pleaded,  no  defense 
is  presented.    Territory   v.    Caffrep ICS 

2.  8chooU^Recepti4m  of  Pupil— Mandamus^Error.  This  was  an  appli- 
cation for  a  writ  of  mandamus  to  compel  the  plaintiff  in  error 
to  receieve  and  accord  school  privileges  to  the  relator.  The  facts 
showed  that  the  parents  of  the  relator  had  fixed  their  residence 
and  lived  in  the  city  of  El  Reno,  and  had  established  their  home 
there;  that  the  relator  had  atended  the  public  schools  of  that 
city  continuously  until  a  time  when  his  parents  separated,  and 
by  such  separation  destroyed  the  common  home;  that  thereafter 
the  testimony  was  conflicting  as  to  whether  the  parents,  or  either 
of  them,  had  afterwards  established  another  permanent  home, 
the  fact  having  been  Included  in  the  Judgment  of  the  court  below 
that  they  had  not  established  such  a  permanent  home,  and  that 
the  relator  had  been  taken  by  his  father  to  Enid  for  a  year,  and 
had  there  lived  at  boarding  houses  and  had  then  returned  to 
El  Reno,  and  had  been  enumerated,  under  the  statutes  of  the 
Territory,  as  a  child  of  school  age  during  the  years  1896  and  1896, 
and  had  been  refused  school  privileges  at  the  time  of  the  begin- 
ning of  this  suit,  in  February,  18f»7.  Upon  this  state  of  facts, 
the  writ  of  mandamus  was  allowed,  requiring  the  school  board 
to  provide  school  privileges  for  the  relator.  Beld,  not  error.  Board 
of  Education  v.  Eohbs   299 

8.  Writ,  Will  Not  Jaaue,  When.  A  wrtt  of  mandamus  will  not 
issue  unless  the  right  to  maintain  such  an  action  is  clear.  Huddleston 
V,    ComWs.    Noble    Co , 614 


BIANDATORY  INJUNCTION-See  'Public   Lands,"  4. 

MEASURE    OP     DAMAGES— See     "Damages,"     6;     "Pleading    and 
Practice,"    20. 

MORTGAGE: 

1.    E^cution— Homestead— Taliditif.      The  action  was  for  foreclosure  of 
mortgage  upon  land  claimed  to  be  the  homestead  of  the  family. 
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MORTGAGE— Continued  : 

and  it  was  found  by  the  court  that  the  wife  had  not  siffned  the 
mortgasre,  and  ic  was  therefore  void  for  all  purposes,  from  Its 
Inception.   Hall  v,   Powell   ^7g 

1  Bomeatead— Abandonment—Told  Mortgage,  Shortly  after  the  execu- 
tion of  the  mort^a^e,  the  family  left  the  land,  having  rented  It 
for  a  year.  It  is  not  shown  affirmatively  that  the  husband 
meant  to  return.  It  was  shown  aflfirmatlvely  that  the  wife  meant 
to  return  to  the  land  at  the  time  of  leavin^r  it.  Shortly  after 
quitting  the  land,  the  husband  abandoned  the  wife.  Even  if  these 
facts  constituted  an  abandonment  of  the  land,  it  would  have  no 
effect  to  validate  the  mortgra^e  which  was  void  from  the 
besrlnninfir.    Id 276 

Z.  Conveyance^Acknowledgmente— Statute  Oonetrued.  The  Statutes  of 
1890,  upon  the  subject  of  "Conveyance"  and  that:  upon  "Trans- 
fers," which  provides  different  modes  of  acknowledsrment.  which 
were  afterward  incorporated  In  the  Statutes  of  189S,  are  each, 
when  conformed  to,  effective,  and,  inasmuch  as  they  relate  to 
the  same  subject-matter,  they  should  be  construed  togrether,  and 
effect  sriven  to  each.  Heas  v.  Trigg 28S 

4.  Bmeeution— Proof  of  Instrument,  The  execution  of  a  mortgage  is 
just  as  good  between  the  parties  without  an  acknowledgrment, 
since  the  acknowledgment  s  mply  has  reference  to  the  proof  of 
execution,  and  not  to  the  effective  force  of  the  instrument.    Id —  286 

Su  AchnotDledgment  ~- Omission  —  Rule  Applied.  The  acknowledgment 
to  the  mortgage  sued  upon  in  this  action  was  regular 
In  all  respects,   except  that   it   provided   as  follows:     "And  each 

for   themselves   acknowledge   the   execution   thereof   to   be 

free  and  voluntary  act  for  the  purposes  named."  Held,  that  the 
omission  of  the  word  "their"  does  not  make  the  acknowledgment 
void.    Oarton    v.    Hudson-Kimberly    Pub.    Co 6S1 

C  Certifleate  —  BuflMencg.  A  substantial,  and  not  a  literal,  com- 
pliance with  the  statute  in  the  certificate  of  acknowledgment  to 
a  deed  or  mortgage  of  real  estate  is  all  that  the  law  requires; 
and  although  words  not  in  the  statute  are  used  in  'Jie  place  of 
others,  or  words  In  the  statute  are  omitted,  yet  if  the  meaning 
of  the  words  used  in  the  same,  or  they  represent  the  same  fact, 
or  If  the  omission  of  a  word  or  words  Is  immaterial,  or  can  be 
supplied  by  a  reasonable  and  fair  construction  of  the  whole  Instru- 
ment.    the   acknowledgment   will   be   held   sufficient.    Id 6S1 

MUNICIPAL.  CORPORATIONS: 

1.  Municipalities— Officers— Oldigations,  The  law  presumes  that,  when 
the  officers  of  a  municipality  Issue  their  obligations,  such  obliga- 
tions are  Issued  for  lawful  corporate  purposes,  and  that  they  acted 
^^thln  the  scope  of  the'r  powers.    Com'rs.  Ouster  Co.  v.  DsLana 218 
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MUNICIPAL.  CX>RPORAT10N8-Continubd: 

^  Municipal  Indebtedness— Limitation— Burden  of  Proof.  Where  a 
municipality  seeks  to  avoid  the  payment  of  lis  obligations  on  the 
ground  that  at  the  time  the  debts  were  Incurred  and  the  obli- 
gations Issued,  the  municipality  was  Indebted  beyond  the  federal 
limit,  the  burden  of  proof  is  upon  the  municipality  to  establish 

such  facts.      Id.  213 

See   "Damages/'   4,   6,   «;    "Contract,"   1,   2,   3. 

MUNICIPAL  INDEBTEDNESS: 

L  County  Warrant— Talidity— Presumption.  A  county  warrant,  noth- 
ing appearing  on  Its  face  to  the  contrary,  Is  prima  facie  evidence  of 
the  validity  of  the  claim  for  which  it  was  issued.  The  presumption 
of  law  is  that  the  warrant  was  issued  for  legitimate  county 
purposes,  and  that  it  was  not  Issued  in  contravention  of  the  federal 
limitation.    Com*rs.  D  Co.  v.   Bauer 236 

:2.  Indebtedness— LimitaHon— Defense.  Where  an  action  is  brought 
against  a  county  by  the  holder  of  a  county  warrant,  It  is  competent 
for  the  county  to  plead  and  prove  as  a  defense  to  the  action,  that 
its  Indebtedness  was  in  excess  of  the  federal  limit  at  the  time  the 
debt  was  created,  or  that  the  warrant  In  whole  or  part  was  issued 
for  an   Illegal    corporate   purpose.    Id 233 

S.  Counties— Indebtedness— Statute  Construed.  Section  4  of  the  act  of 
congress  of  July  80,  1886,  which  ordains  "that  no  political  or  munici- 
pal corporation,  county  or  other  sub-division  of  the  territories  of 
the  United  States,  shall  ever  become  Indebted  in  any  manner  or 
for  any  purpose  to  an  amount  In  the  aggregate.  Including  exist- 
ing indebtedness,  exceeding  4  per  centum  of  the  value  of  the  tax- 
able property  within  such  corporation,  county  or  sub-dlvlslon,  to  be 
ascertained  by  the  last  assessment  for  territorial  and  county  taxes 
previous  to  the  incurring  of  such  indebtedness.''  Is  not  a  grant  of 
power  upon  the  county  to  incur  Indebtedness,  but  it  is  a  limitation 
thereon.    Lithographing   Co.   v.    Com*rs   Roger  Mills   Co 37S 

A.  Indebtedness— Limitation  of.  The  manifest  Intention  of  said  act 
was  to  limit  the  amount  of  indebtedness  that  may  be  created  by 
the  various  municipalities  in  the  territories  of  the  United  States, 
and  not  to  prohibit  them  from  incurring  any  Indebtedness  for  the 
purposes  of  carylng  on  the  ordinary  and  necessary  functions  of 
local  government,  before  an  asessment  was  made  as  provided 
by  law,  and  w:th'n  the  purview  of  sild  act.    Id  378 

B.  Bow  Determined.  In  determining  the  limit  of  power.— that 
is,  the  amount  of  Indebtedness  which  a  municipality  may  create,— 
two  factors  are  to  be  considered:  (1)  The  amount  of  the  warrants 
or  other  obligations  that  have  been  issued,  and  (2)  the  amount  of 
the  assessed  value  of  the  property  within  the  corporation  for  the 
purposes  of  taxation,  as  ascertained  by  an  assessment  for  terri- 
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MUNICIPAL  indebtedness-Continued: 

toiial  and  county  taxes  previous  to  the  incurring:  of  such  indebted* 
ness.  These  two  important  factors  are  not  the  source  of  muni- 
cipal power  to  create  indebtedness,  but  they  are  the  two  necessary 
factors  by  which  the  limitation  is  to  be  determined.  Hence  the 
ascertainment  of  the  amount  of  taxable  property  within  the 
corporation  is  the  means  of  determining:  whether  or  not  the  federal 
limitation  has  been  reached  or  passed,  and  it  is  not  to  be  regarded 
fls  the  source  of  power  upon  which  any  indebtednes  may  be  based. 
And  the  fact  that  a  newly  organized  county  or  municipal  corpor 
ation  has  been  unable  to  make  an  assessment  does  not  warrant 
us  in  construing  this  act  to  mean  that  there  is  a  total  want  of 
power  to  create  any  indebtedness  within  such  county  or  muni- 
cipality, regardless  of  the  amount  of  taxable  property  therein.  Id.  87S- 

6.  When  Act  Bofiomes  Operative.  It  must  therefore  foUow  that 
section  4  of  said  act  does  not  become  operative  until  the  value  of 
the  taxable  property  within  the  county  or  municipality  has  been 
ascertained  by  an  assessment  for  territorial  and  county  taxes,  for 
the  reason  that,until  such  an  assessment  has  been  made,  there  is 
no  means  of  determining  the  value  of  the  taxable  property  within 
the  (Jounty  or  municipality,  and  hence  there  is  no  standard  for 
ascertaining  the  limit  of  indebtedness  that  may  be  created  wlthifc 
the  purview  of  said  act.      Id 373- 

7.  New  Counties— Indebtedness.  A  newly  organized  county  In  this  Ter- 
ritory has  the  power  to  incur  a  valid  indebtedness,  and  issue  war- 
rants as  an  evidence  thereof,  prior  to  the  making  of  an  assessment 
of  the  taxable  property  therein  for  the  purposes  of  territorial  and 
county  taxation,  to  meet  the  ordinary  and  necessary  expenses  of 
carrying  on  and  conducting  the  functions  of  county  government; 
and  the  incurring  of  such  Indebtedness  is  not  in  violation  of 
section  4  of  the  act  of  congress  of  July  30,  1886,  which  prescribes, 
among  other  things,  that  no  county  shall  ever  become  indebted  in 
excess  of  4  per  centum  of  the  value  of  the  taxable  property  therein, 
to  be  ascertained  by  the  last  assessment  for  territorial  and 
county   taxes  previous  to  the  incurring  of  such  indebtedness.  Id.  878 

8.  New?y  Organized  Counties— Potter  to  Create  Indebtedness..  A  nowly- 
organlzed  county  In  this  Territory  has  the  power  to  create 
a  valid  Indebtedness,  and  Issue  warrants,  as  an  evidence  thereof, 
prior  to  the  making  and  completion  of  an  assessment  for  the  pur- 
poses of  territorial  and  county  taxation,  to  meet  the  ordinary 
expenses  which  are  necessary  to  carry  on  and  conduct  the  func- 
tions of  county  government;  and  the  Incurring  of  such  indebted- 
ness is  not  in  contravention  of  section  4  of  the  act  of  congress 
approved  July  30,  1886,  which  prescribes,  among  other  things,  that 
no  county  shall  ever  become  Indebted  In  excess  of  4  per  centum 
of  the  value  of  the  taxable  property  therein,  to  be  ascertained 
by  the  last  assessment  fo'r  territorial  and  county  taxes  previous 
to    the   incurring    of    such    indebtedness.    Corners.    Roger   Mills    Co 

t?.  Roicden    404 
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MUNICIPAL  INDBBTEDNES&-CONTINUBD: 

-9.  New  CountieB—THdebtedneMB—Power  to  Create.  A  newly-orgranlzed 
county  in  this  Territory  has  the  power  to  create  a  valid  indebted- 
ness prior  to  the  making  of  an  assessment  for  territorial  and 
county  taxation,  and  issue  warrants  as  an  evidence  thereof,  for 
a  lawful  purpose,  and  to  meet  the  ordinary  and  necessary  expenses 
of  carrrylng:  on  and  conductingr  the  affairs  of  county  government. 
(Board  v,  Rotcden,  followed.)    Oomr».  Roger  Milla  Co.  v.  8a«er 409 

10.  Municipal  Indehtednes$  —  Action  Upon  County  Warrants  —  Defense. 
Where  a  county  sets  up  as  a  defense,  to  an  action  upon  county 
warrants,  that  at  the  time  the  indebtedness  was  incurred,  and  the 
warrants  Issued  in  settlement  thereof,  no  assessment  had  been 
made  of  the  taxable  property  within  the  county  for  the  purposes 
of  territorial  and  county  taxation,  and  therefore  said  warrants 
were  absolutely  void  for  having  created  an  Indebtedness  in  viola- 
tion of  the  act  of  congress  of  July  30.  1886,  which  prescribes,  among 
other  things,  that  no  county  shall  ever  become  indebted  in  excess 
of  4  per  centum  of  the  value  of  the  taxable  property  therein,  to 
be  ascertained  by  the  last  assessment  for  territorial  and  county 
taxes  previous  to  the  incurring  of  such  indebtedness,  held,  that 
such  answer  fails  to  state  facts  sufficient  to  constitute  a  valid 
defense,  and  a  demurrer  thereto  was  properly  sustained.    Id 409 

11.  Counties— Claims— Authority  to  Allow.  Under  the  laws  of  Oklahoma, 
defining  the  duties  and  prescribing  the  powers  of  boards  of  county 
commissioners  and  county  treasurers,  there  is  no  authority  exist- 
ing for  the  allowance  or  payment  of  obligations  of  Greer  county, 
Texas,  for  which  Greer  county,  Oklahoma,  may  be  liable.  Until 
there  is  additional  legislation,  the  remedy  of  the  holders  of  such 
obligations  is  by  prosecuting  such  obligations  to  flnal  judgment 
In  some  of  the  courts  Imving  jurisd  ct'on,  and  then  procrre  a  levy 
of  taxes  to  pay  such  judgment,  or,  by  agreement  with  the  county 
board,  procure  judgment  bonds  to  be  issued  in  settlement  of  such 
judgments.    Clark   v.    Greer   Co 425 

'12.  Counties— Power  to  Allow  Claims— Limitation  of.  Under  the  provisions 
of  sec.  1,  ch.  16,  Sess.  Laws  1896,  the  board  of  county  commissioners 
have  no  power  to  allow  a  claim,  and  issue  a  warrant  therefor, 
after  80  pef  cent,  of  the  tax  levy  for  county  expenses  during  the 
current  year  has  been  exhausted:  and  hence,  where  the  plaintiff's 
claim  for  juror's  services  was  filed  and  presented  to  the  board  of 
county  commissioners  for  allowance  after  80  per  cent,  of  the  tax 
levied  for  such  purposes  had  been  exhausted,  a  mandamus  will  not 
lie  to  compel  the  board  of  county  commissioners  to  allow  plalntiffTs 
claim,  and  issue  a  warrant  therefor.    Huddleston  v.  Corners  Noble  Co..  614 

~1S.  Juror— Action  Against  County  for  Service— Defense.  In  an  action 
against  a  county  for  services  rendered  as  a  juror,  it  Is  no  defense  to 
such  an  action  that  at  the  time  the  claim  was  filed  and  presented 
to  the  board  of  county  commissioners  the  court  fund  upon  which 
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MUNICIPAL  INDEBTEDNESS— Continued: 

said  claim  was  to  be  allowed,  and  a  warrant  Issued  therefor,  had 
been  exhausted  where  the  evidence  shows  that  at  the  time  thtt 
services  were  performed  there  was  sufficient  money  In  the  fund, 
not  otherwise  appropriated,    to   pay   plaintlfTs   cledm.    Id di- 


ll Counties—Claims  Affainat  Valid,  When,  The  Uab'lhy  of  the  county 
arises  at  the  time  the  services  are  rendered,  and  not  at  the  date 
of  the  filiner  of  the  claim  for  allowance  with  the  board  of  county 
commissioners.  The  obligation  bein^r  valid  at  the  time  the  services 
were  performed,  the  plaintiff  Is  entitled  to  recover  a  jud^rment 
against  the  defendant,  nothwithstanding  the  fact  that  the  court 
fund  had  been  exhausted  at  the  time  of  the  filing  and  disallowcjice 
of  his  claim.   {Johnson  v.  Commissioners,  7  Okla.  686,   followed.)    Id..  614- 


N. 

NEW  TRIAL: 

1.  Verdict  Set  Aside  —  Appeal  —  Error,  Where  the  verdict  of  a 
Jury  is  founded  upon  ihe  testimony  of  one  witness,  who  wa» 
directly  contradicted  by  another,  and  the  trial  court  sets  the 
verdict  aside,  the  supreme  court  will  not  reverse  the  decision  or 
order  of  the  trial  court  granting  a  new  trial,  and  when  a  new 
trial  is  granted,  the  supreme  court  will  only  interfere  when 
the  trial  court  misapplies  or  mistakes  a  well  settled  principle  ot 
law  or  obviously  abuses  its  discretion;  and  new  trials  are 
favored,  instead  of  being  disfavored,  where  any  tiuestion  can 
arise  as  to  the  correctness  of  the  verdict.    Ten  Gate  v.   Bharp ] 


2.  Error,  This  court  will  not  reverse  the  ruling  of  the  trial 
court  erranting  a  new  trial  unless  it  can  be  seen  beyond  all  reason- 
able doubt  that  the  trial  court  has  manifestly  and  materially 
erred  with  respect  to  some  pure,  simple  and  unmixed  question  of 
law,  and  that  except  for  such  error  the  ruling  of  the  trial  court 
would  not  have  been  made  as  it  was  made,  and  that  it  ought 
not  to  have  been  so  made.  The  supreme  court  will  very  seldom 
and  very  reluctantly  reverse  the  decision  or  order  of  the  trial  court 
which  grants  a  new  tral.    Id I 


Review  on  Appeal.  The  Judge  of  a  trial  court  has  the 
opportunity  to  observe  the  errors  or  mistakes  which  may  have 
intervened  during  the  origrlnal  trial,  and  he  has  a  better  oppor- 
tunity than  this  court  of  determining  whether  Injustice  may  have 
been  done  to  the  losing  party,  who  asks  for  a  new  trial,  and 
it  is  better  that  the  winning  party  should  rely  upon  a  new  trial, 
than  to  bring  the  case  to  the  supreme  court,  which  cannot  have 
an  equal  opportunity  with  the  trial  court  In  concluding  whether 
or  not  complete  and  full  Justice  was  done  to  the  losing  party  in 
the   cause.       Id \ 
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MUNICIPAL  indebtedness-Continued: 

4.  New  Trial^What  Must  AtHrmatively  Appear.  A  new  trial  wlM  not  h% 
£:ranted  upon  the  grrounds  of  newly-discovered  evidence  unless  it  Is 
made  to  affirmatively  appear  that  the  new  evidence  would  be  suffi- 
cient to  probably  change  the  verdict.    Huster  v.  Wynn 60 


6.  Cumulative     Evidence— Not     Sufficient,       Newly  discovered     evidence, 
merely  cumulative,  is  not  sufficient  grround  for  new  trial.    Id —  Kl 


6.  Impeachment.    A  new  trial  will  rarely  be  srranted  for  the  purpose 
of  proourin^r   evidence   of   impeachment.    Jd...  .  60 


7.  Appeal^Revicw.  In  the  absence  of  the  evidence  upon  which 
the  verdict  was  rendered,  this  court  cannot  determine  the  question 
of  the  sufficiency  of  the  newly-discovered  evidence  to  affect  the 
result,  and  will  not  reverse  the  action  of  the  trial  court  overruling 
a  mouon  for  new  trial  based  on  newly-discovered  evidence.    Jd....  SO 


8.  Absence  of  Party.  A  party  to  the  action,  who  was  present 
during  a  portion  of  the  trial,  and  who  is  compelled,  by  reason  of 
sickness  in  his  family,  to  be  absent  during  a  portion  of  the  trial, 
and  who  proceeds  without  objection  or  motion  for  continuance  by 
reason  of  such  enforced  absence,  will  not  be  heard,  after  verdict. 

to  urge   such   absence   as   ground   for  new  trial.    Id 50 

9.  Motion  for  New  Trial— Affidavits.  Where  a  motion  for  new  trial 
is  made  on  the  grounds  of  newly-discovered  evidence,  it  is  essen- 
tial that  the  affidavits  of  the  witnesses  who  will  give  the  newly- 
discovered  evidence  should  be  produced,  or  their  absence  accounted 
for.     As  a  general  rule,  the  unsupported  affidavit  of  the  applicant 

or  hfs  attorney  wilt  not  be  sufficient.    Id f6i 

See  "Evidence,"  5;  'Error,**  10;  "Practice,  Supreme  Court,"  S3. 


o. 

OFFICE  AND  OFFICER: 

County  Clerks— Compeneation.  Section  27  of  an  act  approved 
March  8,  1896,  (Laws  1896,  p.  136,)  authorizes  the  county  commis- 
sioners to  allow  the  county  clerk  not  to  exceed  1300  per  annum 
for  making  up  the  tax  rolls  of  the  county.  This  allowance  is  no 
part  of  the  fixed  salary  of  the  clerk,  but  it  is  a  distinct 
compensation  for  a  special  service.  The  commissioners  are  vested 
with  discretion  to  determine  the  amount,  but  this  discretion 
cannot  be  exercised  arbitrarily,  but  must  be  exercised  with  sound 
judgment,  and  does  not  permit  them  to  reject  in  toto  a  claim 
therefor,  when  actual  and  valuable  services  are  shown  to  have 
been  i>erformed.    ComWs  Grant  Co.   v.  McKinley IS 


Digitized  by 


Google 


752  SUPREME  COURT  OP  OKLAHOMA. 

P. 

PARTIES— See  **Pleadlng  and  Practice,"  1,  2. 

PARTNERSHIP: 

1.  LiahiUtff  of  Individual  Members.  As  a  ereneral  tnile,  the  members  of 
a  co-partnership  are  jointly,  and  not  severally,  liable  for  the 
debts  of  the  co-partnership.    Cox.  v.  Hardware  d  Iron  Co 4S3 

2.  Action— Parties  Defendant.  One  member  of  a  co-partnershp  cannot 
be  sued  for  the  debt  of  the  Arm  without  Joining  all  the  members  of 
the  firm  as  defendants.    Id 483 

Z.  Pleadinff— Demurrer— Practice.  Where  a  suit  is  brought  against  one 
person,  and  the  petition  discloses  on  its  face  that  the  debt  sued  on 
is  the  deibt  of  a  co-partnershJp,  a  demurrer  for  defect  of  parties 
defendant  is  the  proper  practice,   and  should  be  sustained.    Id....  4S3 

4.  lAabiUty  of  Partners— Statute  Dectaratorp.  Our  statute  (section 
3524,  Statutes  1893)  making  each  general  partner  liable  to  third  per- 
sons for  all  the  obligations  of  the  partnership  Jointly  with  his 
co.partners  is  declaratory  of  the  common  law,  and  does  not  change 
or   modify   the   common-law    rule.    Id 483 

6.  Rights  of  Partners.  While  each  partner  is  liable  in  solido  for 
all  debts  of  the  firm,  one  partner  cannot  be  sued  alone,  unless  he 
has  by  some  act  rendered  himself  severally  liable;  and  each  i>artner 
has  a  right  to  require  all  who  are  Jointly  liable  with  him  to  be 
made  parties  to  a  suit  upon  any  partnership  liab  lit)'.    Id <83 

C.  Pleadinif—Allegationr-Waiver.  An  allegation  of  the  existence  of  a 
partnership,  made  in  the  pleadings  in  the  case,  Is  admitted,  unless 
the  same  is  denied  under  oath  by  the  opposite  party,  his  agent  or 
attorney.  But  if  the  parties  go  to  trial  in  the  Justice's  court  without 
raising  the  point,  and  an  appeal  is  taken  to  the  district  court,  and 
they  proceed  to  trial,  and,  without  objection,  evidence  is  introduced 
by  the  plalntdffs  tending  to  prove  the  partnership,  and  contrary 
evidence  by  the  defendant,  and  the  case  is  tried  as  though  the 
partnership  was  in  issue,  the  court  will  treat  the  point  as  waived. 
Johnson    V.    Douglas    Co 694 

PETITION  IN  ERROR-See   "Case-made,"  16,  17. 

PERJURY-See  "Indictment,"  1,  2. 

PLEADING  AND  PRACTICE: 

1.  Actions-Joinder  of  Plaintiffs.  In  all  actions,  those  between  whom 
there  is  a  unity  of  legal  interest  must  be  Joined  as  plaintiffs.  Per- 
sons in  whose  favor  an  obligation  exists  must  all  join  In  an  action 
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PLEADING  AND  PRACTICE— Continued: 

therein  against  the  obligror,  unless  the  interest  of  each  of  the 
parties  to  be  benefited  is  specially  stated  in  the  contract,  or  is 
determined  by  the  character  of  the  obligation.  Burkett  v.  Qroctry  Oo.    84 

2.  Indemnity— aur€tie$  Mu9t  aU  he  JiAned  aa  Partiea  Plaintiff,  Where  a 
sheriff  levies  upon  property  of  a  stranger  to  a  writ  of  attaolonent, 
at  the  direction  of  the  plaintiff  in  the  writ,  and  Judgrment  is 
obtained  by  the  owner  of  the  property  for  its  value  against  the 
sheriff,  and,  failing  to  collect  the  same  because  of  the  insolvency 
of  the  sheriff,  the  judgment  creditor  brings  action  against  the 
sureties  on  the  sheriff's  bond,  and  recovers  Judgment  against 
them,  which  they  pay,  in  an  action  to  recover  the  money  so 
paid,  from  the  origrinal  attachment  plaintiff,  such  sureties  paying 
the  same  must  all  be  Joined  as  parties  plaintiff.  They  are  Joint 
obligees,  united  in  legal  interest  in  the  subject-matter  of  the 
action,  although  each  of  said  sureties  may  not  have  contributed 
alike  to  the  payment  of  the  Judgment.    Id 84 

3.  Referee— Report  of  Facte— Effect,  Under  section  S06  of  our  Code 
of  Civil  Procedure,  when  the  order  of  reference  by  the  court 
requires  the  referee  to  report  the  facts,  the  report  has  the  effect 

of  «k  special  verdict.    Erieman  v.   Kirwin 92 

4.  Findinge  Bame  Faroe  ae  Verdict.  The  findings  of  the  referee 
must  h%  regarded  by  the  court  as  having  the  same  force  and 
weight  as  the  verdict  of  a  Jury,  and  should  not  be  disturbed, 
unless  clearly  against  the  weight  of  the  evidence.    Id 93 

€.  Criminal  Law— Statute  Interpreted,  Section  6234,  Statutes  1893,  was 
not  intended  to  change  rules  of  pleading  or  pra<*tice.  but  announces 
a  rule  which  had  been  adopted  by  some  courts  previous  to  its 
enactment,  and  only  applies  to  Indictments  where  the  allegation  is 
made  generally  that  the  accused  person  was  sworn  before  the  court, 
or  in  the  court,  and  was  not  intended  to  change  the  rule  in  case 
where  a  specific  averment  I»  made  setting  out  the  name  of  the 
person  and  officer  before  whom  the  oath  was  taken.  Cutler  v. 
Territory 101 

t.  Action  for  Damagee  —  Alienating  Husband' e  Affections— Demurrer  to 
Evidence.  In  an  action  for  damages  by  a  wife  aga'nst  her 
husband's  parents  for  alienating  her  husband's  affections,  evidence 
that  shows  that  defendants  gave  their  son  a  home,  but  refused 
the  same  to  the  plaintiff:  that  they  had  both  told  her,  in  her 
husband's  presence,  that  she  was  filthy  and  dirty,  and  unfit  to 
raise  a  family;  and  that  plaintiff's  father-in-law  told  a  third 
person,  who  had  given  to  plaintiff  a  temporary  home,  that  he 
had  been  trying  to  separate  his  son  and  plaintiff  for  some  time, 
and  had  succeeded,  and  that  now  he  intended  to  keep  them 
apart— is  not  sufficient  to  authorise  a  verdict  for  plaintiff,  and 
it  was  proper  for  the  trial  court  to  sustain  a  demurrer  to  such 
evidence,  and  to  discharge  the  Jury.    Sheriff  v.  Sheriff 124 
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7.  Pleading  —  Demurrer  —  Error.  Where  an  answer  expUcf tly  denies 
a  material  fact  stated  in  plaintiffs'  petition,  which  fact  is  essential 
to  the  plaintiffs'  ri£:ht  of  recoyery,  it  is  manifest  error  to  sustain 
a  demurrer  to  such  answer  on  the  ground  that  it  does  not  state 
a  defense  to   the  plaintiffs'   cause  of  action.    Lee  v.  MeKew. .,„,„,  136 


8.  InjunetUm—Petition  for— Insufficient.  The  bare  allegation  that  the 
county  board  has  fraudulently  contracted  liabilities  in  excess  of 
the  4  per  cent,  limit  is  not  sufficient  grounds  upon  which  to  enjoin 
the  collection  of  a  tax  for  general  revenue  purposes.  It  must  be 
made  to  clearly  appear  from  the  allegations  of  the  petition  what 
the  last  assessed  valuation  of  the  county  was  prior  to  contracting 
such  indebtedness,  the  purposes  for  which  it  was  contracted,  the 
total  legal  outstanding  Indebtedness  of  the  county  at  the  time 
such  debt  was  created,  the  available  assets  of  the  county  at  the 
time,  and  that  said  revenues  are  not  required  to  meet  ordinary 
current   expenses   of   the   county.    Id 13$ 


9.  Actions-Constructive  Service  on  Resident  Defendant— Void  Judgment.  A 
judgment  rendered  against  a  defendant  by  default  upon  con- 
structive service  by  publication,  in  an  action  for  goods  sold  and 
delivered.— there  being  no  personal  service,  and  no  appearance  of 
the  defendant,— is  absolutely  void,  where,  at  the  time  of  the 
commencement  of  such  action  and  of  the  making  of  such  publica- 
tion, the  defendant  was  a  resident  of  the  Territory,  and,  by  due 
diligence,  summons  oould  have  been  personally  served  upon  him. 
Eockaday  v.  Jones  156 


10.  Judgment— Action  to  Enjoin  Execution— Must  Show,  What.  A  party 
against  whom  a  judgment  has  been  rendered  by  default,  which 
judgment  is  void  for  want  of  jurisdiction  over  the  person  of  the 
defendant,  cannot  maintain  an  action  to  enjoin  an  execution  on 
said  judgment,  or  to  annul  such  judgment,  unless  he  makes  it 
appear,  both  from  his  pleadings  and  proof,  (1)  that  he  has  a 
meritorious  defense  to  the  cause  of  action  on  which  the  judgment 
is  based;  (2)  that  he  has  no  adequate  remedy  at  law;  and  (3) 
that  the  existence  of  such  judgment  is  in  no  wise  attributable  to 
his  own  neglect.    Id 166 


11.  Void  Judgment— Remedp.  Where  a  judgment  has  been  rendered 
against  a  party  without  service,  actual  or  constructive,  he  has 
a  complete  adequate  remedy  at  law  against  the  same,  under 
subdivision  3  of  section  686  of  the  Code 'of  Civil  Procedure,  which 
provides  that  tne  district  court  shall  have  power  to  vacate  or 
modify  its  own  judgment  or  order  at  or  after  the  term  at  which 
such  judgment  or  order  was  made, for  irregularity  In  obtaining  such 
judgment  or  order;  a  judgment  without  service  being  irregularly 
obtained.    Id 166 
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12.  M€Utdami*9— Return  to  Insufjlcient.  A  return  to  an  alternative  writ 
of  mandamus,  requirlner  a  county  clerk  to  spread  upon  the  tax  rolls 
the  Increase  of  valuations  for  assessment  ordered  by  the  Territorial 
board  of  equalization,  which  return  alleges  a  refusal  to  comply 
with  such  order  for  the  reason  that  the  Territorial  board  of 
equalization  was  not  by  law  authorized  to  make  such 
increase,  presents  no  defense;  nor  do  the  allesrations  in  such 
return  that  such  increase  was  made  by  said  board  for  the  illegal 
and  corrupt  purpose  of  increasing  assessments,  in  order  thereby  to 
illegally  create  and  produce  a  grreater  revenue,  and  for  the  purpose 
of  permitting  an  increase  of  indebtedness  in  excess  of  the  4  per 
centum  limited  by  the  act  of  congrress  of  July  30,  1S86,  present  any 
defense  (even  if  the  county  clerk  was  authorized  to  make  such 
defense)  where  no  facts  are  stated  in  the  return  from  which  such 
purposes  might  be  deduced  by  the  court.  Where,  in  an  answer 
or  return,  only  conclusions  of  fact  or  law  are  pleaded,  no  defense 
Is  presented.    Territarp   v.    Oalfrey I'Z 

U.  Indebtedness  ^Limitation—Defrnte.  Where  an  action  is  brought 
against  a  county  by  the  holder  of  a  county  warrant,  it  is  competent 
for  the  county  to  plead  and  prove  as  a  defense  to  the  action,  that 
its  indebtedness  was  in  excess  of  the  federal  limit  at  the  time  the 
debt  was  created,  or  that  the  warrant  in  whole  or  part  was  issued 
for  an  illegal  corporate  purpose.    Com'rs  D  Co.  v.  Bauer 2K 

14.  Illegal  Warrrant— Defense— Error.  Where  a  county  pleads  as  one 
of  the  defenses  to  an  action,  upon  a  county  warrant,  that  such 
warrant  was  issued  in  part  for  an  illegal  purpose,  it  is  error  for  the 
court  to  sustain  a  demurrer  to  the  answer  pleading  such  facts.    Id.  28S 

15.  Damages— Tak^  of  Proper tu— Proof.  In  an  action  to  recover  damages 

igainst  the  defendant  for  the  taking  of  property,  the  taking  having 
been  shown,  the  burden  of  proof  then  shifts  to  the  defendant,  who 
must  lustify;  and  in  order  for  the  officer  who  has  taken  the 
property,  under  an  execution,  to  make  his  Justiflcation  complete, 
he  must  aver  in  his  pleadingrs  and  show  in  his  evidence  a  valid  writ, 
issued  by  a  court  of  competent  Jurisdiction,  and  if  he  has  not 
averred  these  facts  and  proved  them,  his  defense  must  fail,  if  he 
invokes  the  rule  upon  his  authority  as  an  officer  under  a  writ  of 

execution.    Masters  v.    Teller 271 

16.  Complaint— Verification.  A  statement  that  the  affiant  is  Informed 
and  believes  the  facts  stated  in  the  complaint  to  be  true  is  no 
more  than  the  expression  of  an  opinion,  and  one  which  may 
conscientiously  be  made,  and  yet  prove  nothing,  and  be  based  upon 

no  facts  or  knowledge.    Miller  v.   United  States 313 

17.  Information— Evidence.  The  facts  themselves  upon  which  the 
warrant  should  issue  ought  to  be  presented  to  the  magistrate  by 
affidavit  or  competent  evidence,  and  not  merely  to  the  person 
who    makes    the    accusation.    Id 31S 
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IK.  Municipal  IndehtedncBM  —  Action  Upon  County  Warrants  —  Defenm, 
Where  a  county  sets  up  as  a  defense,  to  an  action  upon  county 
warrants,  that  at  the  time  the  indebtedness  was  incurred,  and  the 
warrants  issued  in  settlement  thereof,  no  assessment  had  been 
made  of  the  taxable  property  within  the  county  for  the  purposes 
ef  territorial  and  county  taxation,  and  therefore  said  warrants 
were  absolutely  void  for  haviner  created  an  indebtedness  in  viola- 
tion of  the  act  of  congrress  of  July  80,  1886,  which  prescribes,  amonff 
ether  thin£rs>  that  no  county  shall  ever  become  Indebted  in  excess 
of  4  per  centum  of  the  value  of  the  taxable  property  therein,  to 
be  ascertained  by  the  last  assessment  for  territorial  and  county 
taxes  previous  to  the  Incurring  of  such  Indebtedness,  held,  that 
such  answer  falls  to  state  facts  sufficient  to  constitute  a  valid 
defense,  and  a  demurrer  thereto  was  properly  sustamed.  Com'rt 
Bog^r  MilU  Co,    v.    Bauer 4 

m  Attachment— Action  on  Undertakinff— Pleading.  In  an  action  to 
recover  upon  an  undertaking  given  to  secure  the  discharge  of 
attached  property  and  the  restoration  of  such  property  to  the 
defendant,  the  condition  of  which  Is  "  that  the  defendant  will 
perform  the  Judgment  of  the  court  in  said  action,''  it  Is  a  suffi- 
cient allegation  of  a  breach  of  the  conditions  of  the  undertaking 
to  aver  that  the  plaintiff  obtained  a  Judgment  against  the  defend- 
ant in  such  action,  what  the  amount  of  such  Judgment  was,  and 
that  said  Judgment  was  unpaid,  in  whole  or  in  part.  Winton  v.  Myert  4 

».  Damagee-^Measure  of— Burden  of  Proof.  In  an  action  upon  such 
an  undertaking,  the  failure  to  pay  the  Judgment  is  tiie  breach  of 
the  conO'tlons  of  the  bond.  The  amount  of  the  Judgment  an  1  costs* 
with  Interest,  is  prima  fade  the  measure  of  damages,  and,  when 
it  Is  shown  on  the  trial  that  a  valid  Judgment  was  rendered.  It 
will  be  presumed  to  be  unpaid  until  the  contrary  is  shown.  Tne 
burden    of    showing   payment    Is    on    the    defendant.    Id 

2L  Pleading— Demurrer.  Where  two  defenses  are  pleaded  to  a  cause 
of  action,  one  of  which  is  good  and  the  other  bad,  and  a  demurrer 
is  overruled  to  both  defenses,  and  the  plaintiff  elects  to  stand  on 
the  demurrer,  the  error  In  overruling  the  demurrer  to  the  insuffi- 
cient defense  is  not  available,  the  other  defense  constituting  a 
complete  bar  to  the  cause  of  action.  Fire  Ewt,  Manf.  Co.  v,  Cittf  of 
Perry 4 

tt  Pleading— Demurrer— Practice.  Where  a  suit  Is  brought  against  one 
person,  and  the  petition  dlsclosos  on  its  face  that  the  debt  sued  on 
is  the  debt  of  a  co-partnership,  a  demurrer  for  defect  of  parties 
defendant  is  the  proper  practice,  and  should  be  sustained.  Com  e. 
Hardware  d   Iron  Co < 

M.  Caute  Remanded— Pleading^Amendmentt.  When  a  Judgment  is 
reversed  and  cause  remanded,  it  stands  the  same  as  if  no  trial 
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had  been  had,  and  pleadiners  may  be  amended,  supplemental  plead- 
ings filed,  and  new  Issues  formed,  under  proper  restrictions,  except 
that  an  issue  determined  upon  an  agreed  utatements  of  facts  cannot 
generally   be   opened.    Wire   Co.    v.   Buntham Slf 

24.  Pleadings— Amendment9—DUoretion.  Amendments  to  pleadings  are 
largely  within  the  discretion  of  the  trial  court,  and,  to  authorize 
a  reversal  of  a  judgment  because  an  amendment  was  not  allowed 
to  be  filed,  there  must  be  such  a  showing  as  produces  a  reasonable 
conviction  that  there  was  an  abuse  of  Judicial  discretion.    Id Sk 

3S.  Prejudicial  Error.  It  was  prejudicial  error  to  refuse  to  allow 
the  defendants,  after  the  reversal  of  the  former  Judgment,  to 
amend  their  answer  setting  up  fraud  and  collusion  between  Bum- 
ham,  Hanna,  Munger  &  Co.,  attachment  plaintiffs,  and  Dickson, 
attachment  defendant,  whereby  a  Judgment  was  obtained  and  an 
attachment  sustained  for  a  debt  that  did  not  exist,  and  which 
Judgment  and  attachment  would,  if  allowed  to  stand,  defeat  their 
executions;  it  being  averred  that  the  facts  constituting  the  allege  1 
fraud  and  collusion  did  not  come  to  the  knowledge  of  defendants 
until  after  the  cause  was  reversed  and  remanded.    Jd 514 

as.  Pmnmer$hip—Pleadin{f— Waiver.  An  allegation  of  the  existence  of  a 
partnership,  made  ih  the  pleadings  in  the  case,  is  admitted,  unless 
the  same  is  denied  under  oath  by  the  opposite  party,  his  agent  or 
attorney.  But  If  the  parties  go  to  trial  in  the  Justice's  court  with- 
out raising  the  point,  and  an  appeal  is  taken  to  the  district  court, 
and  they  proceed  to  trial,  and,  without  objeotion,  evidence  is  intro- 
duced by  the  plaintiffs  tending  to  prove  the  partnership,  and  con- 
trary evidence  by  the  defendant,  and  the  case  is  tried  as  though 
the  partnership  was  in  issue,  the  court  will  treat  the  point  as 
waived.    Johnson  v.   Douglae   Co *9I 

27.  Review^Motion— Notice.  Notice  of  a  motion  for  review  of  a 
decision  of  the  secretary  of  the  interior  before  that  officer  need  not 
be  served  on  the  attorney  of  record  of  the  adverse  party.  Service 
of  notice  upon  the  party  himself  is  sufficient.    Acere  v.  Bnyder M 

8.  Public  Lands— Proceedings  Before  Beeretary.  The  proceedings  before 
the  secretary  in  matters  pertaining  to  the  disposal  of  the  public 
lands  are  not  void  by  reason  of  failure  to  give  notice  to  interested 
parties.  The  secretary  has  power  to  determine  all  such  matters  on 
his  own  motion,  and  mere  irregularities  will  not  render  such  pro- 
ceedings void.      Id •• 

n.  Dmmmges-Pleadino-'Demwrrer.  A  petition  which  alleges  that  plain- 
Uir  is  now.  and  has  been  since  the  2d  day  of  August.  1897.  the 
owner  in  fee  and  enUUed  to  the  possession  of  certain  land, 
describing  it,  and  that  the  defendants,  on  the  6th  day  of  August 
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1897,  and  on  divers  other  days  between  that  day  and  the  com- 
mencement of  the  suit,  with  force  and  arms,  and  a^nst  the 
consent  of  plaintiff,  broke  and  entered  upon  said  premises,  and 
with  teams  and  horses  and  mules  and  plows,  then  and  there  turned 
over  and  plowed,  with  said  teams  and  plows,  about  30  acres  of  said 
land,  to  the  dama^re  of  plaintiff  of  1100,  does  not  state  a  cause  of 
action  for  either  injury  to  the  possession  or  for  damagres  to  the  real 
estate;  and  a  demurrer  thereto,  on  the  ^ound  that  the  petition 
does  not  state  a  cause  of  action,  should  be  sustained.  Casey  v. 
Maton CSi 

10.  PleaOinir— Amendment.  It  is  the  function  of  a  supplemental  petit  on 
to  supply  the  facts  which  may  be  necessary  to  a  complete 
determination  of  the  ri^rhts  of  the  plaintiff  and  defendant  touching 
the  subject-matter  of  the  suit,  upon  the  facts  existing  at  the  time 
of  the  rendition  of  the  Judgment,  and  which  would  vary  the  relief 
to  which  the  plaintiff  would  have  been  entitled  at  the  commence- 
ment of  the  act  on;    and  it  is  in  the  sound  discretion  of  the  court 

to  allow  such  an  amendment.    Wade  v.   Gould $  • 

See  ''Injunction,"  2. 

WIACTICE,   DISTRICT  COURT: 

'I.  Pleadinff— Misjoinder  of  Parties— Demurrer—MoHon.  Misjoinder  of 
parties  plaintiff  is  not  a  ground  for  demurrer,  under  our  practice; 
nor  can  the  fact  that  a  plaintiff  in  a  case  where  such  proceeding 
is  not  authorized  bringrs  the  action  in  his  own  name,  in  his  own 
behalf,  and  in  behalf  of  numerous  others,  whose  names  are 
inserted  in  the  body  of  the  petition,  be  taken  advantage  of  by 
demurrer,  but  such  defects  must  be  brought  to  the  attention  of 
the  trial  court  by  an  appropriate  motion.    Martin  v.  Clay 4t 

2.  Reference— Btaiute  Provision.  Under  section  804,  Code  Civ.  Proc.» 
where  an  issue  of  fact  is  Joined,  the  trial  of  which  shall  require 
the  examination  of  mutual  accounts,  the  court  may,  upon  the 
application  of  either  party,  or  of  its  own  motion^  direct  a 
reference;  and  the  referee  may  be  directed  to*  hear  and  report 
upon  the  whole  issue,  or  upon  any  specific  question  of  fact 
involved  therein.  This  provision  is  not  in  contravention  of  the 
seventh  amendment  to  the  constitution  of  the  United  States, 
which  provides  that  In  suits  at  common  law,  where  the  value  in 
controversy  shall  exceed  |20,  the  right  of  trial  by  Jury  shall 
be  preserved.  Such  issue  was  not  necessarily  an  issue  for  a 
common-law  court,  but  was  cognizable  in  courts  of  equity  Oom'rs 
Grant  Co.  v.  McKinley U* 

t.  Trial-Arffument— Right  of  Party  Defined.  Where  a  question  of  fact 
is  submitted  to  a  Jury,  a  party  has  a  right  to  be  heard  by  counsel 
in  argument  thereon,  but,  where  the  case  is  tried  to  the  court, 
the  matter  of  argument  is  within  the  sound  discretion  of  the  court; 
and  where  no  controverted  question  of  fact  Is  involved,  but  only 
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the  construction  and  determination  of  the  scope  and  effect  of  a 
plain,  unambiguous  statute  are  to  be  determined,  it  is  not  an 
abuse  of  discretion  to  refuse  to  hear  argrument  of  counsel.  Qodfrev 
V.     Wright 151 

4.  Refers -~  Findingt  Bet  Aside,  When,  Where  there  Is  no 
evidence  reasonably  tending:  to  support  the  finding:  of  fact 
mtide  by  a  referee,  but  there  is  an  overwhelming:  pre- 
preponderance  of  testimony  agrainst  such  finding:,  and  the  findingr 
of  fact  is  one  which  materially  supports  the  conclusions  of  law 
made  by  the  referee,  the  flndlng:s  of  fact  and  the  conclusions 
should    be   set   aside.    Jackson   v.    Thornton 331 

6.  Replevin— Action  Affainet  Sheriff— Attachment.  Where  a  replevin  is 
brought  ag:ainst  a  sheriff  to  recover  chattels  held  by  such  officer 
under  writ  of  attachment,  it  is  not  error  to  permit  the  attach- 
ment plaintiff  to  be  substituted  as  defendant  and  to  dismiss  said 
cause  as  to  such  sheriff.    Moore  v.   Calvert 358 

€.  Action  on  Contract— Evidence.  Where  a  sufficient  description  is 
iciven  in  the  contract  parol  evidence  may  be  resorted  to  in  order 
to  fit  the  description  to  the  thing:,  but  where  an  insufficient  descrip- 
tion is  g:iven,  or  where  there  is  no  description,  such  evidence  Is 
,  inadmissible;  but  the  court  will  never  receive  parol  evidence  both 
to  descr  be  the  land,  and  then  to  apply  the  description.  Ferguson 
V.     Blackwell 489 

7.  Criminal  Lato— Change  of  Judge— Affidavit.  Under  the  statutes  of  Okla- 
homa 1893,   sec.  6138,    as   amended  by   Laws   1895,  p.    198.  where  the 

accused  makes  affidavit  Vn  which  it  is  pes  tively  stated  that  he 
cannot  have  a  fair  and  impartial  trial,  on  account  of  the  bias  and 
prejudice  of  the  presidingr  judgre  of  the  court  where  the  Indictment 
or  information  is  pending:,  and  presents  it  in  proper  time  to  the 
court,  it  is  sufficient.  The  affidavit  need  not  set  up  the  facts  on 
which  it  is  based,  or  reasons  for  the  belief  of  the  affiant  as  to  the 
bias  or  prejudice  of  the  Judge.  (Coa  v.  V.  8.  50  Pac.  175,  5  Okla. 
701,   overruled.)    Lincoln  v.    Territory 64C 

8.  Courts— Appeal— Jurisdiction.  Where  an  action  is  appealed  from  a 
justice  of  the  peace  or  from  the  probate  court,  the  district  court 
takes  merely  appellate  jurisdiction,  and  no  original  juris- 
diction, and  can  hear  and  determine  the  case  only 
as  a  case  within  the  jurisdiction  of  such  court  from  which 
the  appeal  was  taken.  iWagstaff  v.  ChalHsH,  1  Pac.  631,  31  Kan.  112. 
followed.)    Vowell    v.    Taylor    6S 

9.  Bond— Motion  to  Dismiss— Waiver.  Where  a  case  Is  tried  in 
the  probate  court,  and  judgment  rendered  for  the  plaintiff,  and  the 
defendant  attempts  to  appeal,  without  giving  an  appeal  bond,  and. 
after  the  transcript  of  the  proceedings  in  the  probate  court  la 
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filed  in  the  district  court,  the  plaintiff  makes  a  timely  motion  to 
dismiss  the  appeal  for  the  reason  that  no  appeal  bond  was  ^ven 
to  effectuate  the  appeal,  and  such  motion  is  overruled,  and  the 
parties  are  required  to  go  to  trial,  any  appearance  for  the  purpose 
of  protecting:  his  rights  on  the  trial  will  not  amount  to  a  waiver 
of  the  grlvinfc  of  an  appeal  bond,  or  give  the  court  the  right  to 
try   and   determine   such   cause.    Id 6S 

10.  Failure  to  Givt  Bond— Duty  of  District  Court.  It  is  the  duty 
of  the  district  court  to  dismiss  an  appeal  from  a  Justice's  court 
when  no  appeal  bond  has  been  given.  The  court  has  no  power  to 
permit  the  filing  of  a  new  bond  except  in  cases  where  a  defective 

or   insufficient    bond    has    been    given.    Id fi2& 

11.  Puhlio  Land9— Findings  by  Becretary  of  Interior— Review.  The  findings 
of  the  secretary  of  the  interior  in  a  contested  lot  case  upon  contro- 
verted questions  of  fact  are  conclusive,  and  will  not  be  dibturbed  or 
reviewed  by  the  courts.    Acera  v.  Snyder C5> 

PRACTICE.  SUPREME  COURT: 

1.  Jury— Ohallenffo— Review  on  Appeal,  Where  the  record  shows  that 
the  defendant  did  not  exhaust  all  his  peremptory  challenges, 
this  court  will  not  review  an  assignment  of  error  that  the  court 
erred  in  overruling  a  challenge  for  cause  of  a  Juror  on  the 
ground  that  it  would  take  evidence  to  change  or  remove  an 
opinion  based  merely   upon  rumor,   or  hearsay   statements  made 

to   such    Juror.    Hyde   v.    Territory ® 

2.  OTiange  of  Venue— Granttny  of,  Discretionary.  The  granting  of  a 
change  of  venue  from  the  county  is,  by  statute,  made  discretionary 
with  the  court;  and  an  appellate  court  will  not  reverse  the  ruling 
of  the  trial  court  denying  an  application  of  the  defendant  for 
change  of  venue,  unless  it  is  made  to  clearly  appear  that  there 
has  been  such  an  abuse  of  discretion  as  to  amount  practically  to  a 
denial  of  Justice.    Cutler  v.  Territory 101 

8.  Review  of  Ruling  on  Appeal,  The  ruling  upon  an  application  for 
change  of  venue  cannot  be  reviewed  in  the  supreme  court  until 
after  final  Judgment  in  the  trial  court,  and  on  appeal  from  such 
Judgment.       Id 101 

i.  Btare  Decisis.  The  material  facts  and  circumstances  presented  by 
the  record  in  this  case  are  precisely  those  involved  in  a  long  line 
of  decisions  by  this  court,  and  the  rule  of  those  decisions  must 
determine  this  case  adversely  to  the  cause  of  action  sought  to 
be  stated   in   the  petition.    Coulson  v.   Territory 113 

6.  Appeal^Revieu>— Findings  of  Fact.  Where  an  issue  of  fact  is  tr'ed 
by  a  court  without  a  Jury,  and  a  general  finding  is  made  upon 
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such  issue  by  the  court,  upon  oral  testimony,  such  finding  is  a 
flndiner  of  every  special  thing:  necessary  to  be  found  to  sustain 
the  general  finding,  and,  if  there  be  any  evidence  to  sustain  such 
finding,  is  conclusive  upon  this  court  upon  all  disputed  and  doubt- 
ful questions  of  fact.    MoKennon  «.  Pmtecoat 117 


6.  Aitpeah~lH$mU9ed,  Where  all  of  the  parties  to  an  action  pending 
in  the  supreme  court  on  appeal  from  an  inferior  court,  before 
the  questions  presented  by  the  appeal  are  determined  by  the 
appellate  court,  compromise  and  settle  all  of  the  matters  involved 
therein,  and  such  fact  is  made  to  appear  to  the  supreme  court  by 
aitidavits  and  certified  copies  of  ofTlcial  records,  all  of  which  are 
undisputed  by  the  appellant,  the  appeal  will  be  dismissed.    Price 

V,    Catn*r9   Pawnee    Co 121 

7.  Justice  Courie  —  Appeal  ^  Pleadinif— Amendment.  Where  a  cause  is 
appealed  from  a  justice  court,  the  right  to  amend  the  pleadings 
before  the  trial  is  commenced  rests  largely  within  the  sound 
discretion  of  the  district  court,  which  will  not  be  disturbed  by  this 
court  unless  such  discretion  has  been  abused.    Pinaon  v.  Prentlee —  Itt 

8.  Evidence  —  Findings  not  Disturbed,  When.  A  finding  of  the  trial  court 
upon  a  controverted  question  of  fact  will  not  be  disturbed  by  this 
court  unless  such  finding  of  the  court  is  clearly  against  the  weight 

of   the   evidence.     Pinson  v.   Prentiae Itt 

9.  Appeal— Error  Never  Presumed.  Error  is  never  presumed  by  the 
supreme  court;  it  must  always  be  shown  affirmatively  by  the 
record,  or  it  will  be  presumed  that  no  prejudicial  error  was  com- 
mitted by  the  trial  court,  and  the  judgment  must  be  sustained. 
Com'rs.  Washita  Co.  v.  Bubble. 10 

10.  Review--Case-Made  Must  Contain  Entire  Record.  Before  this  court 
will  consider  the  record  and  review  the  evidence,  based  upon  the 
ground  that  the  findings  of  the  court  and  judgment  thereon  are 
contrary  to  the  evidence,  or  are  not  sustained  by  sufficient  evidence, 
ft  must  affirmatively  appear  in  the  case-made  itself  that  it  con- 
tains all  the  evidence;  and  a  mere  statement  of  recital  to  that 
elXect  in  the  certificate  of  the  trial  Judge  is  not  suff  cient.  Com'rs. 
Washita   Co.   v,    Hubble !• 

11  Instructione—yot  Reviewed,  When,  This  court  w  11  not  review  the 
instructions  given  by  the  district  court  to  the  Jury,  unless  the 
instructions  were  duly  excepted  to  at  the  time  of  the  trial.  Everett 
v.Akins  IM 

12.  Case-Made^Appeal— Evidence.  Where  the  questions  presented  to 
this  court  for  review  by  the  plaintiff  in  error  depend  upon  the 
consideration   of  the  evidence   introduced   upon   the  trial   ih   the 
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court  below,  the  case-made  must  contain  all  the  evidence,  and 
this  must  affirmatively  appear  in  the  case-made  itself.  A  mere 
statement  in  the  certificate  of  the  district  judge  that  it  contain:* 
all  the  evidence  is  not  sufficient.    Comr*8.  D  Co.  v.  Wright 190 

11.  Reoor4—Pr'^Mnption.  All  presumptions,  in  the  absence  of  a  com- 
plete record,  are  in  favor  of  the  correctness  of  the  flndlncs  and  the 
Judgment  of  the  trial   court.   Id 190 

14.  Intu/fMent  —  Bute  Applied.  The  record  examined  in  this  case, 
and  held  to  be  insufficient  to  review  the  questions  presented  by  the 
plaintiff  in  error.    Id 190 

15.  Trial— Rulings  Must  Be  Excepted  to— Error.  Ruling  and  orders  of 
the  trial  court  as  applied  to  the  evidence,  those  constitutinsr  errors 
of  law  occurring^  on  the  trial,  and  £:enerally  ruling  upon  the  trial 
of  the  cause  complained  of,  must  be  excepted  to  at  the  time,  and 
preserved  in  the  case-made,  or  be  brougrht  into  the  record  by  bill 
of  exceptions,  to  authorise  this  court  to  consider  them.  But 
exceptions  are  not  necessary  to  enable  this  court  to  review  and 
correct  errors  that  are  apparent  upon  the  judgment  roll  or  record 
proper.  Where  an  error  In  a  judgment  appears  on  the  face  of  the 
record    proper,    this    court    wMl    consider    and    correct    the    same. 

although  no  except' on  was  taken  thereto  in  the  trial  court.  Terrim 
tory   V.    Caffrey 19S 

1«.  Appeal— Exceptions— Error.  Exceptions  need  not  be  taken  in  the 
trial  court  to  enable  this  court  to  review  and  correct  errors  that 
are  apparent  upon  the  judgment  roll  or  record  proper.  Where  an 
error  in  a  judgment  appears  upon  the  record  proper,  this  court  will 
consider  and  correct  the  same,  although  no  exception  was  taken 
thereto  in  the  trial  court    Caffrey  v.  Overholser 202 

n.  Appeal— Brief— Insufficiency  of.  A  brief  discussing  simply  abstract 
questions  of  law,  without  calling  the  attention  of  the  court  to 
any  specific  ruling  or  error  comrrittted  by  the  trial  court,  is 
insufficient.    Com'rs   Custer  Co.   v.   Moon 20S 

It.  Duty  of  Counsel.  It  is  the  duty  of  counsel  bringing  cases  to 
this  court  to  comply  with  the  rules  of  the  court,  and,  upon  failure 
so  to  do.  this  court  will  dismiss  such  cases.    Id 20S 

If.  Time  of  Taking  Appeal.  Under  section  574  of  our  Civil  Code, 
proceedings  for  reversing,  vacating  or  modifying  judgment  or  final 
orders  must  be  commenced  in  the  supreme  court  within  one  year 
after  the  rendition  of  the  judgment  or  making  of  the  final  order 
which  is  sought  to  be  reviewed  by  this  court,  unless  the  person 
entitled  to  such  proceeding  be  under  disability,  as  provided  i' 
■ad  section.    Hoffman  v.  O^mr's.  Pawnee  Co 2S 
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-20.  No  Juri»dicHon  After  One  Year.  Where  more  than  one  year  has 
intervened  between  the  rendition  of  the  jndfirment  or  final 
order  souerht  to  be  reviewed  and  the  filing  of  the  petition  In  error 
in  the  supreme  court,  this  court  is  without  jurisdiction  to  review 
the  judgment  of  the  court,  and  the  petition  In  error  must  therefore 
be  dismissed.   Hotftnam  v.    Com'ra.  Pawnee  Co ! 225 


21.  Petition  in  Error— Time  of  Filing,  Where  more  than  one  year  has 
Intervened  between  the  rendition  of  the  judgment  and  the  final 
order  sought  to  be  reviewed  and  the  filing  of  the  petiUon  In 
error  in  the  supreme  court,  this  court  has  no  jurisdiction  to  review 
such  judgment  or  final  order  unless  the  person  enntled  to  such 
proceeding  be  under  disability,  as  provided  in  section  574  of  our 
Cfvil   Code.    Vandervoort  v.    Com*r9.   Pawnee  Co 227 


'22.  Appeal^Review— Findings.  This  cause  was  submitted  to  the  court 
upon  evidence  taken  in  open  court,  and  special  findings  of  fact 
were  made  at  the  request  of  both  parties.  If  the  evidence  reason- 
ably tends  to  support  the  findings  of  fact  made  by  the  trial  court, 
such  findings  will  not  be  reviewed  here.    Hall  v,  Powell 273 

*2S.  Terdict—Not  Disturbed.  While  evidence  was  offered  tending  to 
contradict  the  evidence  thus  Introduced,  yet,  upon  submission  to 
the  jury,  a  verdict  was  rendered  for  the  plaintiff,  and,  having 
been  based  upon  evidence  which  reasonably  tended  to  support 
ft,  it  will  not  be  disturbed  here.    Lucas  v.  Brakefield 2S4 

J4.  Judgment— Appeal— Review.  Evidence  tending  to  show  that  the 
parents  of  an  infant  who  sought  relief  in  court  had  not  acquired 
any  other  home  or  residence,  having  been  Included  in  the  judg- 
ment of  the  court  below,  and  evidence  having  been  adduced  to 
show  the  conclusion  which  the  court  arrived  at,  the  finding  of  fact 
will  not  be  disturbed  here.    Board  of  Education  v.  Eobbe 293 

'25.  Evidence— Appeal— Review.  A  finding  of  fact  necessarily  embraced 
in  the  general  judgment  rendered  by  the  trial  court  will  not  be 
disturbed  by  this  court,  if  evidence  was  produced  below  reason- 
ably tending  to  support  the  judgment.    BehuUz  v.  Barrows 297 

21  Appeal— Evidence— Conclusions— Not  Disturbed,  When.  This  cause  was 
heard  by  the  court  below  without  a  jury,  oral  testimony  as  well 
as  affidavits  being  produced;  and,  there  being  evidence  reasonably 
tending  to  support  the  conclusion,  this  court  will  not  disturb  its 
judgment.    Betts    v.    Mills 351 

.17.  Jury— Challenge  to  Array.  In  general  the  provisions  of  the  statute 
in  regard  to  the  mo^e  of  obtaining  juries  are  directory,  and  a 
substantial  compliance  with  the  requirements  of  the  law  is 
sufQcient.    This   court   will   not  reverse  a   ruling  of  the  district 
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court,  ovemilin?  a  challenare  to  the  array,  upon  objections  to  the 
manner  in  which  the  list  of  persons  from  whom  the  panel  was 
selected  was  made  up,  when  such  objections  are  purely  tech. 
nical  and  do  not  affect  the  substantial  rigrhts  of  the  parties,  and 
when  it  is  not  made  to  appear  that  any  material  rights  have  been 
lost    thereby.    MaUgnon   v.    Territory H^ 


28.  AppetO—Finai  Order—Error.  An  order  made  by  the  district  court 
durinff  the  trial  of  a  cause,  for  the  substitution  of  a  cost  bond: 
alle^od  to  have  been  lost,  is  not  a  final  order,  does  not  involve 
the  merits  of  the  action,  and  is  not  an  order  upon  which  error 
can  be  assigned  to  this  court.    Eatton  v.  Broadwell 442* 


29.  Appeal^Evidence—FindinoM  of  Fact.  Where  there  is  competent  evi- 
dence reasonably  tending  to  support  the  finding  of  the  trial  court  on 
controverted  questions  of  fact,  the  appellate  court  will  not  disturb 
the  finding  on  the  weight  of  the  evidence.    BnUth  v.  Spencer 45» 

80.  Findings  of  Fact— Effect.  The  finding  of  the  trial  court  upon  con- 
troverted questions  of  fact  will,  on  appeal,  be  given  the  same 
effect  as  the  verdict  of  a  Jury.    Smith  v.  Spencer 45a 

31.  Appeal  and  Error— Findings  of  Fact.  Where  a  cause  is  tried  to 
the  court,  upon  controverted  questions  of  fact,  and  there  is  evi- 
dence reasonably  tending  to  support  the  findings  of  the  trial  court, 
the  findings  will  not  be  disturbed  on  the  weight  of  the  evidence. 
Oraggs  v.  Earls 462: 

32.  New  Trial— Appeal.  In  the  absence  of  the  evidence  upon  which 
the  verdict  was  rendered,  this  court  cannot  determ  ne  the  question 
of  the  sufTiciency  of  the  newly-disoovered  evidence  to  affect  the 
result,  and  will  not  reverse  the  action  of  the  trial  court  overruling 
a  motion  for  new  trial  based  on  newly-discovered  evidence.    Euster 

V.    Wynn BU^ 

33.  Jfew  Trial— notion— Error.  Alleged  error  occurring  in  the  trial, 
not  raised  in  the  trial  court  or  set  forth  in  the  motion  for  a  new 
trial,  will  not  be  considered  for  the  first  time  in  this  court. 
Hardtoick  v.  Atkinson *^ 

34.  Chanel  Mortgage— Identity  of  Property— Evidence,  Where  the  evi- 
dence reasonably  supports  a  verdict  as  to  the  identity  of  mort- 
gaged chattels,  this  court  will  not  disturb  the  finding  of  the  Jury 
upon  this  point.    Watts  v.  First  Nat*l.  Bank WJ. 

83.  Bweeution  of— Witnesses— Presumptiot^— Proof.  Wlien  the  instrument 
shows  upon  Its  face  that  it  was  signed  in  the  presence  of  two  per- 
sons, who  signed  the  same  as  witnesses,  the  register  of  deeds  should- 
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receive  and  record  the  same,  and  disqualification  of  the  witnesses 
should  be  shown  by  the  proof  in  the  case.  In  the  absence  of  proof, 
the  court  wi..  presume  that  said  witnessing  If  legal,  and  n  accord- 
ance with  the  requirements  of  the  statute.    Id 64S 

See    "Error." 


PRESUMPTION— See  "Practice,  Supreme  Court,"  »,  13.  36;  "Munici- 
pal Corporations,"  1;  "Municipal  Indebtedness,"  1;  "Property," 
2;  "Promissory  Notes,"  S;  "Evidence."  U. 


PROBATE  COURT: 

.No  Chancery  JurUdUHon,  Probate  courts  are  not  vested  with,  and 
cannot  exercise,  general  chancery  jurisdiction,  but  are  invested 
with  only  such  limited  equity  Jurisdiction  as  Is  conferred  upon  them 
by  article  16,  ch.  18,  Statutes  1S93.  Under  this  limited  Jurtsdlction 
they  have  no  power  to  entertain  act'ons  to  vacate  and  annul  judg- 
ments.   Printing  Co,  v.  Com'r$  Grant  Co 229 

See  "Jurisdiction,"  1,  2,  S.  4;  "Appeal."  1. 

PROMISSORY  NOTE: 

1.  Harvesting  Machine— Conditional  Bale—Right$  of  Partiea.  Where  a 
promissory  note  is  given  for  purchsbse  price  of  a  harvesting 
machine,  and  by  a  provision  contained  in  the  note  the  title  is 
to  remain  in  the  vendor  until  the  note  Is  paid,  and  In  case  of 
default  the  vendor  is  authorized  to  take  possession  of  the  machine 
and  sell  it.  and  apply  the  proceeds  on  the  note,  and  the  note  also 
contains  an  express  stipulation  that,  in  the  event  the  vendor  sells 
the  machine  and  applies  the  proceeds  on  the  note,  the  vendee 
shall.  In  consideration  of  the  use  and  rent  of  the  machine,  be 
liable  for  any  balance  remaining  unpaid,  held  that,  as  between  the 
parties,  such  agreement  is  valid  and  binding,  and  the  vendee  will 
be  liable  for  any  balance  remaining  unpaid  on  such  note  after  the 
sale  of  the  machine  under  the  terms  embraced  in  the  note,  and  the 
proceeds  of  such  sale  have  been  credited  as  a  payment  on  the 
note.      Machine  Co.  v.  Koch 874 

1    OhHgatione     Joint     and     Several*^  Statutes.  The      common-law 

rule  governing  the  enforcement  of  joint  obligations,  and  making 
a  judfirment  against  one  or  more  joint  makers  of  a  promissory  note 
a  bar  to  further  proceedings  against  the  other  Joint  makers,  has 
been  so  far  modified  by  our  statute  as  that  obligations  appearing 
to  be  joint  will  be  presumed  to  be  joint  and  several  until  such 
presumption  is  in  some  manner  overcome;  and,  unless  such  pre- 
sumption is  overcome,  any  one  or  more  of  the  joint  makers  of  a 
promissory  note  may  be  proceeded  against  severally,  without  prej- 
udice to  rights  of  holder  against  other  makers.    Outcalt  v.  CoUier,.,  473 

t.  Common-Law  Rule  Modified— Preeumptume.  The  statutory  pro- 
vision that,  "where  all  the  parties  who  unite  In  a  promise  receive 
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some  benefit  from  the  consideration,  whether  past  or  present,  their 
promise  is  presumed  to  be  Joint  and  several/'  when  considered 
together  with  other  sections  of  our  statute  relating  to  same  sub- 
ject-matter, must  be  held  to  modify  the  common  law  rule  for  con- 
struinsr  obligations  that  appear  to  be  Joint  to  the  extent  that  courts 
will  presume  them  to  be  Joint  and  several,  unless  that  presumption 
is  overcome  by  evidence,  or  the  terms  of  the  obligation  itse'f 
exclude  such  presumption.  When  this  presumption  is  overcome, 
then  the  obligation  must  be  controlled  by  the  rules  of  the  commo.i- 
law   governing   Joint   obligations.    Id 473- 

4.  Chattel  Mortgagt— Pleading— Proof.  Where  plainntiff  founds  his  claim 
to  the  property  in  controversy  upon  a  certain  note  and  chattel  mort- 
gage,  and  gives  a  copy  of  said  note  and  chattel  mortgage  in  his 
original  pleadings,  and  makes  it  a  part  thereof,  ajid  the  defendant 
does  not  deny  the  execution  of  such  note  and  mortgage  by  affidavit. 
It  is  not  necessary  for  the  plaintiff  to  prove  the  execution  thereof 
or  the  amount  due.    Hardiciok  v,  Atkinson 60B- 

PROPERTY: 

1.  Propwiv—Building—Real     or     Personal     Propertp— Question     of     Law. 
Whether  a  building  situate  upon  land  is  real  or  personal  property 
is  a  question  of  law,  to  be  determined  from  the  facts  as  to  the  - 
character  of  the  building.  Its  relation  to  the  soil  it  occupies,  and  the 
intention  of  its  owners  or  claimants.    Bridges  v.  Thomas 62(^' 

2.  Evidewx— Presumption.  In  the  absence  of  a  sufficient  showing 
to  the  contrary,  the  law  will  presume  that  a  building  located  upon 
a  tract  of  land  is  part  of  the  land  it  occud  es,  and  is  theref  1^4 
reat    property.       Id 62D  • 

3.  Action^Replevin^Pleading—Averment.  While,  under  certain  condi- 
tions, replevin  will  lie  to  recover  possession  of  a  building,  a  peti- 
tion in  replevin  for  the  recovery  of  a  building,  In  order  to  state  a 
good  cause  of  action,  should  speciflclally  aver  such  a  state  of  facta 
as  will  clearly  show  that  such  building  is  personal  property,  and 
that  the  plaintiff  has  a  right  to  maintain  the  action.  It  is  not 
sufficient  to  aver  generally  that  such  building  is  personal  property. 

Id 6»' 


PUBLIC  LANDS: 

1.  Claimants  to  Town  Lots— Occupancy— Abandonment  Where  sei^- 
tlers  have  staked  town  lots,  and  have  attempted  to  take 
peaceable  possession  of  them,  and  have  been  prevented  by 
force  by  one  claiming  the  rightful  possession  thereof,  from  occupy- 
ing or  making  any  improvements  thereon,  such  an  attempt  to 
stake  and  take  possession  of  such  lots  Is  equivalent  to  the  erection 
of  improvements  a.s  against  him  who  prevented  by  force  the  stak- 
Ing  of  the  lots  and  the  improvement  thereof,  and  will  be  regarded^ 
as   such   as   against   any   one   attempting   to  set  up  a  claim  by*. 
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PUBLIC  LANDS— Continued: 

through,  or  under  him  who  exercised  the  force.  If  such  attempts 
at  occupancy  are  not  abandoned.    Jacksim  v.  Thornton tSL 

2.  Land  Court— Homestead  Entry— Contest— Occupt/ing  Claimant.  One 
who  is  in  good  faith  contesting  a  homestead  entry  on  the  grounds 
of  prior  settlement,  and  residing  upon  the  land  in  controversy,  will 
be  permitted  to  continue  to  occupy  the  land  until  such  time  as 
the  land  department  shall  finally  dispose  of  such  contest,  and 
determine  which  of  the  adverse  claimants  has  the  superior  right 
to  the  land.  The  courts  will  then  give  effect  to  such  decision  by 
protecting  the  successful  claimant  in  the  exclusive  possession  of 
the  land  as  againat  the  defeated  claimant.    Olover  v.  Bwarte 641 

8.  Contest— Righie  of  Parties  to  Occupancy.  A  contest  to  cancel  a 
homestead  entry  upon  the  ground  of  abandonment  Is  a  contest  for 
a  preference  right  of  entry  after  the  existing  entry  has  been 
canceled,  and  one  contest  ng  for  a  preference  right  is  not  entitled 
to  reside  upon  or  occupy  any  portion  of  the  land  in  controversy,  as 
against  the  entry  man,  unt'l  after  he  shall  have  procured  the 
cancellation  of  the  contested  entry.    Id 641 

4.  Injunction— Homestead  Contest— Remedy.  A  contestant  for  a  prefer- 
ence right  who  attempts  to  occupy  or  reside  upon  the  disputed 
tract  against  the  will  or  without  the  consent  of  the  entryman  is  a 
trespasser,  and  mandatory  injunction  is  the  proper  remedy  to 
restore  possession  to  the  entryman.    Id 641 

5.  Findings  by  Secretary  of  InteHor  Conclusive— Review.  The  findings 
of  the  secretary  of  the  interior  in  a  contested  lot  case  upon  contro- 
verted questions  of  fact  are  conclusive,  and  will  not  be  disturbed  or 
reviewed  by  the  courts.    Acers  v.  Snyder 661 

6.  Bvidenee— Findings— Presumption.  In  the  absence  of  the  evidence  upon 
which  the  secretary  based  his  find  ngs  In  a  lot  contest  case,  the 
court  will  presume  that  there  was  legal,  competent,  and  relevant 
evidence  to  support  each  finding,  although  there  may  have  been 
incompetent  evidence  before  the  secretary.    Acers  v.   Snyder 6SI 

7.  Review— Motion— Notice— Service.  Notice  of  a  motion  for  rev"ew  of  a 
decision  of  the  secretary  of  the  interior  before  that  officer  need  not 
be  served  on  the  attorney  of  record  of  the  adverse  party.    Service 

of  notice  upon  the  party  himself  is  sufficient.    Acers  v.  Snyder 6S9 

8.  Proceedings  Before  Secretary— Irregularities.  The  proceedings  before 
the  secretary  in  matters  pertaining  to  the  disposal  of  the  public 
lands  are  not  void  by  reason  of  failure  to  give  notice  to  Interested 
parties.  The  secretary  has  power  to  determine  all  such  matters  on 
his  own  motion,  and  mere  irregularities  will  not  render  such  pro- 
ceedings  void.      Id •Bl 
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^  

Q. 

QUANTUM  MBBUIT-aee  "County  Warrant,"  4. 

R. 

KAPE-See   "Indictment,"  11,   12,  18,  14. 


SEAL  ESTATE— See  "Conveyance,"  1,  2,  3;  "Properly,"  *  Mortgage." 
"Trespass." 


RECEIVER: 

Donating  Use  of  Property— Discretion,  A  receiver  Is  vested  with  dis- 
cretion to  manage  and  control  the  property  intrusted  to  him 
in  such  manner  as  an  ordinarily  prudent  business  man  would 
manage  and  control  his  own  property.  A  receiver  ought  not  to 
have  been  required  to  pay  the  trust  for  the  use  of  an  opers  house 
on  occasions  when  he  had  donated  its  use  for  charitable,  benevo- 
lent, and  social  purposes,  where  he  received  nothing  for  its  use, 
and  it  is  not  shown  that  he  would  have  received  anything  therefor, 
or  that  the  property  would  have  been  used  on  those  occasions, 
to  the  benefit  of  the  trust,  had  he  required  compensation  for  such 
use,  and  where  it  is  customary  for  ordinarily  prudent  owners  of 
like  property  to  occasionally  donate  the  use  of  the  same  to  like 
purposes.      McKmnon  v.  Pentecost 117 


RECORD— See  "Practice,  Supreme  Court"  14;  *  Case- Made,''  12. 

REFEREE: 

1.  Referee— Report  of  Facts— Effect,  Under  section  806  of  our  Code 
of  Civil  Procedure,  when  the  order  of  reference  by  the  court 
requires  the  referee  to  report  the  facts,  the  report  has  the  effect 
of  a  special  verdict.    Eristnan  v.   Kirwin 92 


Findings  Same  Force  as  Verdict,  The  findings  of  the  referee 
must  be  regarded  by  the  court  as  having  the  same  force  and 
weight  as  the  verdict  of  a  jury,  and  should  not  be  disturbed,  > 
unless  clearly  against  the  weight  of  the  evidence.    Id 92 


Report  of  Referee— Review  on  Appeal— Rule  Applied.  The  record 
in  this  case  examined,  and  held^  that  the  evidence  clearly  supports 
the  findings  of  fact  and  conclusions  of  law  thereon  by  the 
character  and  amount  of  evidence  necessary  to  overcome  the 
reports  of  the  referees,  and  It  wa^  error  for  the  court  to  overrule 
the  motions  of  the  defendant  to  confirm  such  reports  of  the  referees,, 
and   to   enter  judgment   for  the  plaintifC.    Erisman  v.   Kerwin 92 
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RE  KKREB— Continued: 

4,  Reference— Statute  Provision.  Under  section  804,  Code  Civ.  Proc. 
Wiiere  an  Issue  of  fact  Is  Joined,  the  trial  of  which  shall  require 
the  examination  of  mutual  accounts,  the  court  may,  upon  the 
application  of  either  party,  or  of  its  own  motion,  direct  a 
reference;  and  the  referee  may  be  directed  to  hear  and  report 
upon  the  whole  issue,  or  upon  any  specific  question  of  fact 
involved  therein.  This  provision  is  not  in  contravention  of  the 
seventh  amendment  to  the  constitution  of  the  United  States, 
which  provides  that  in  suits  at  common  law,  wnere  the  value  in 
controversy  shall  exceed  |20,  the  right  of  trial  by  Jury  shall 
be  preserv'ed.  Such  issue  was  not  necessarily  an  issue  for  a 
common-law  court,  but  was  coemizable  In  courts  of  equity  Com' re 
Grant  Co,  v.  McKinley 128 

5.  Referee— Law  Relating  to  Tatid.  Section  304,  Code  Civil  Procedure, 
which  authorizes  the  appointment  of  a  referee  to  hear  and  report 
upon  the  whole  issue,  or  upon  any  specific  question  of  fact 
involv*^  in  a  case  pending  in  the  district  court,  where  the  trial 
of  an  issue  of  fact  Joined  shall  require  an  examination  of  mutual 
accounts,  is  not  unconstitutional,  not  being  in  violation  of  the 
seventh  amendment  to  the  constitution  of  the  United  States. 
Brewer  v.   Aeher 231 

f.  Qualifleation  of—Biae  or  Prejudice— Diecharge.  A  referee  has  no 
authority  to  pass  upon  a  motion  which  presents  the  question  of 
his  own  bias  or  prejudice.  The  qualifications  of  a  referee  are 
matters  exclusively  for  the  consideration  of  the  court  that 
appoints  him.  If  a  party  desires  to  present  the  question  of  the 
bias  or  prejudice  of  a  referee,  he  must  do  so  by  a  motion  to  the 
court  to  discharge  the  referee,  or  by  other  appropriate  motion; 
and  where  the  attention  of  the  court  is  not  in  any  manner  called 
to  the  claim  of  a  party  that  the  referee  is  biased  or  prejudiced, 
until  after  the  referee  has  made  his  report,  and  Judgment  has  been 
rondered  thereon,  the  question  cannot  be  raised  by  motion  for  a 
new    trial.    Id '. 2tl 

7.  Kridence— Findings  Bet  Aside,  WTien.  Where  there  is  no 
evidence  reasonably  tending  to  support  the  finding  of  fact 
made  by  a  referee,  but  there  Is  an  overwhelming  pre- 
preponderance  of  testimony  against  such  finding,  and  the  finding 
of  fact  is  one  which  materially  supports  the  conclusions  of  law 
made  by  the  referee,  the  findings  of  fact  and  the  conclusions 
should   be   set   aside.    Jackson  v.    Thornton 331 

8  Witnesses-Incompetent  Evidence— Error.  Where  three  witne^^ses 
are  permitted,  over  the  objection  of  the  opposite  party, 
to  testify  before  a  referee  upon  matter  of  hearsay,  which. 
If  ,true,  strongly  support  the  findings  of  fact,  it  will  be  inferred 
that  such  testimony  influenced  the  Judgment  of  the  referee,  and 
the    reception    of    such    testimony    is    material    error.    Jackson    v. 

Thornton 831 

—49 
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REPLEVIN: 

1.  Verdict— Judgment.  In  an  action  In  replev  n,  where  an  issue  of  fact 
is  submitted  to  the  jury  and  a  verdict  returned  thereon,  the 
judgment  of  the  court  should  be  rendered  according  to  the  verdict 
of  the  Jury,   and  in  conformity  therewith.    Everett  v.   Akin$ 184 


Action  Affoifut  Sheriff— 8ub8titution  of  Party.  Where  a  replevin  is 
brought  against  a  sheriff  to  recover  chattels  held  by  such  officer 
under  writ  of  attachment,  it  is  not  error  to  permit  the  attach- 
ment plaintiff  to  be  substituted  as  defendant  and  to  dismiss  said 
oause  as  to  such  sheriff.    Moore  v,  Calvert z:j^. 


3.  Action— Replecin— Pleading— Averment.  .  While,  under  certain  condi- 
tions, replevin  will  lie  to  recover  possession  of  a  buildinsr.  &  peti- 
tion In  replevin  for  the  recovery  of  a  building,  in  order  to  state  a 
good  cause  of  action,  should  specifically  aver  such  a  state  of  facts 
as  will  clearly  show  that  the  building  is  personal  property,  and 
that  the  plaintiff  has  a  right  to  jnalntaln  the  action.  It  is  not 
sufTIc  ent  to  aver  generally  that  such  building  is  personal  property. 
Bridges  v.   Thomas 620 


4.  Personal  Propertu— Judgment.  One  su<npr  in  replevin  to  recover  a 
cow  taken  by  the  defendant,  but  which  is,  and  always  was.  the 
property  of  the  plaintlfT,  is  entitled  to  the  cow  a^d  the  increase  since 
conversion,  and,  in  the  alternative,  to  the  value  of  the  cow  and 

increase  at  the  time  of  Judgment.    Wade  v.  Gould 680 

See   "Fraud,"   3. 

RES  ADJIDICATA—See  "County  Warrant,"  4;   "Judfirment,"  11. 

RULES  OF  COURT— See   "Praxrtlce,   Supreme  Court,"  18. 

S. 

SALE-See    "Fraud."   2.   3. 

SCHOOLS— See   **Mandamusr  2. 

SPECIAL  LIEN— See  "Execution."  1,  2. 

STARE  DEC/SIS— See   "Practice,    Supreme  Court."  4. 

STIPULATION-See    "Appeal,"    9. 
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STATUTE: 

1.  OHmiiMl  Lav>—Motion9—New  Trialr-Presence  of  Defendant,  Section  6147, 
Statutes  of  Oklahoma,  which  provides  that,  "If  the  Indictment 
Is  for  a  felony,  the  defendant  must  be  personally  present  at  'he 
trial,  but  If  for  misdemeanor  not  punishable  by  Imprisonment,, 
the  trial  may  be  heard  in  the  absence  of  the  defendant;  if» 
however,  l)Is  presence  Is  necessary  for  the  purpose  of  Identiflca* 
tlon,  the  court  may,  upon  application  of  the  district  attorney,  by 
an  order  or  warrant,  require  the  personal  attendance  of  the  defend* 
ant  at  the  trial;"  and  section  5244.  Id.,  which  provides  that,  "If 
the  indictment  Is  for  a  felony,  the  defendant  must,  before  the 
verdict  is  received,  appear  In  person.  If  It  Is  for  a  misdemeanor* 
the  verdict  may,  in  the  discretion  of  the  court,  be  rendered  In 
his  absence,"— only  mean  that  the  defendant  shall  be  present  In 
court  from  the  besrinnlngr  of  the  Impanellngr  of  the  jury  until 
the  reception  of  the  verdict,  the  recording  of  the  same,  and  the 
dischargre  of  the  Jury;  and  the  word  "trial,"  as  used  in  section 
6147,  has  no  reference  to  a  hearingr  on  a  motion  for  a  new  trial, 
or  a  hearingr  on  a  motion  In  arrest  of  Judgrment,  and  It  Is  not 
necessary,  even  in  a  felony  trial,  for  the  defendant  to  be  present 
in  court  when  either  of  these  motions  is  being  heard  or  a  ruling 
made  thereon,  because  a  hearing  on  such  motions  constitutes  no 
part   of   the   trial.    Ward  r.    Territory 13 

S.  Stealing  Domestic  Animals— Offense  Distngvished.  Section  1,  art.  1, 
ch.  20,  Session  Laws  of  Oklahoma,  18%,  which  provides  "that  it 
any  person  shall  steal  any  stallion,  mare,  colt,  gelding,  ridge- 
llng.  or  any  aas,  genet,  or  mule,  or  any  bull,  cow,  calf,  steer  or 
stag,  he  shall  be  guilty  of  a  felony,  and.  on  conviction  thereof, 
shall  be  punished  by  confinement  in  the  territorial  penitentiary 
for  a  term  of  not  less  than  one  nor  more  than  ten  years," 
creates  a  distinct  and  separate  offense  from  larceny,  as 
defined  by  the  Statutes  of  Oklahoma  of  1893,  and  does  not  make 
the  stealing  of  the  domestic  animals  named  In  such  act  grand 
larceny,    without   regard    to   value.    Hughes   v.    Territory 28 

S.  Statutes— Assent  of  Congress— Modification  of.  An  act  of  the 
Territorial  legislature  which  requires  the  ratification  of  congress 
In  order  to  make  it  valid  as  law.  after  such  ratification  cannot 
be  modified,  repealed,  or  amended  by  the  legislature  without  the 
assent  of  congress.    Martin  v.   Territory <2 

4.  Appeal— Crifninal  Code— Construction.  Section  7,  art.  16,  ch.  68, 
Statutes  Oklahoma  1893.  amendatory  of  the  Criminal  Code,  and 
which  provides  for  presenting  a  cause  to  the  supreme  court  for 
review  by  "case-made,"  Is  not  an  adopted,  but  an  orlgrinal  act, 
and  is  a  departure  In  criminal  procedure,  and  should  be  so  con- 
strued as  to  effectuate  its  purposes:  that  Is,  to  provide  a  cheap, 
speedy,  and  brief  method  of  taking  an  appeal,  without  depriving 
the  appellate  court  of  the  power,  which  has  always  existed,  to 
require  omitted  portions  of  a  record  to  be  brought  before  It  by 
transcript    Hyde  v.    Territory 59 
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STATUTE— Continued  : 

5.  TawatUm—PersamU  Property— Statute  Relating  to.  Under  the  general 
revenue  laws  of  this  Territory  (St.  Okla.  1893,  ch.  70.)  only  such 
personal  property  as  was  situated  and  kept  in  some  county  of 
this  Territory  on  the  1st  day  of  February  of  any  year  was  subject 
to  taxation  for  that  year.  The  provisions  of  the  act  of  March  8, 
1896  (Sess.  Laws  1896.  p.  229.)  only  apply  to  and  subject  to  taxation 
for  any  year  such  personal  property  as  shall  be  located  In  any 
county  of  the  Territory  after  the  1st  day  of  March  of  such  year, 
and  do  not  apply  to,  or  subject  to  taxation,  personal  property  so 
located  prior  to  the  1st  day  of  March.  Property  brought  into  the 
Territory  and  located  to  a  county  after  the  1st  day  of  February, 
1897,  and  before  the  1st  day  of  March  of  that  year,  was  not  subject 
to  taxation;   and  taxes  sought  to  be  levied  thereon  under  authority 

of  the  act  of  March  8.  1896,  are  absolutely  void.    Godfrey  v,  Wright.,..  151 

6.  Statute— MUpHnt—Error  i/Orrected.  The  word  * 'hereafter,  ••  to  the 
first  line  of  section  2,  p.  1190,  of  Addenda  to  the  Statutes  of  188S, 
relating  to  Judgments,  is  a  misprint,  and  the  statute  should  read 
"heretofore;"  the  latter  having  been  the  word  used  in  the  engrossed 
bill  as  it  passed   the  legislature  and  was  approved  and  became 

a  law.    Lotcenstein  v.  Towig 21$ 

7.  Conveyance-'Acknotcl€dgment9^Btatut6  ConstrueA  .  The  Statuites  of 
18iM),  upon  the  subject  of  "Conveyance"  and  that  upon  "Trans- 
fers," which  provides  different  modes  of  acknowledgment,  which 
were  afterward  incorporated  in  the  Statutes  of  1893,  are  each, 
when  conformed  to,  effective,  and,  inasmuch  as  they  relate  to 
the  same  subjeot-matter,  they  should  be  construed  together,  and 
effect  g'ven  to  each.    He89  v.  Trigg 286 

8.  Construction— Rule.  The  rule  above  stated  ought  especially 
to  be  held  where  statutes  relating  to  the  same  subject-matter  have 
been  enacted  at  the  same  legislative  session,  rather  than  to  Infer 
that  one  of  the  statutes  was  meant  to  destroy  the  other.    Id 286 

9.  Statute— Time  of  Taking  Effect.  The  first  legislative  assembly  of 
this  Territory  having  "ended  on  the  24th  day  of  December,  1890," 
the  provisions  enacted  by  that  legislative  assembly  relative  to 
transfers  and  conveyances  of  real  estate  each  went  Into  effect 
upon  the  26th  day  of  December,  1890.    Id 286 

10.  Constitutional  Law— Warrant— Void  Statute.  The  fourth  article 
of  the  amendments  to  the  constitution  of  the  United  States 
provides  that  "no  warrant  shall  issue  but  upon  probable  cause, 
supported  by  oath  or  affirmation;"  and  therefore  an  act  of  the 
legislature  which  provides  that  a  warrant  may  issue  upon  a 
complaint  which  has  been  verified  by  a  county  attorney  only 
upon  information  and  belief,  and  that  a  warrant  for  the  arrest 
of  the  party  charged  therein  may  issue  thereupon,  is  null  and 
void.    Miller  V.  United  States S16 
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STATUTE— Continued  : 

11.  Statute  of  Limitation9—Time  of  Taking  Effect.  Under  a  statute  of 
territorial  limitations,  the  time  of  limitation  commences  when  the 

cause  of  action  is  first  subjected  to  the  operation  of  the  statute, 
unless  the  legislature  has  otherwise  provided.  The  legislature  of 
Oklahoma  having  adopted  a  statute  of  limitations  in  1890,  which 
was  abolished,  and  a  new  statute  adopted  in  1893,  the  effect  of 
this  legislation  was  to  renew  the  causes  of  action  which  had  not 
expired  before  the  new  statute  took  effect,  the  loyislature  not 
having  otherwise  provided.    Bouthgate  v.   Frier 425 

12.  Btatute—Conatruction^Ewception,  When  statutes  contain  two  dis- 
tinct provisions,  one  being  specific  with  precise  directions  to  do  a 
particular  thing  for  a  specific  purpose,  and  the  other  general, 
prohibiting  certain  acts  which,  In  their  general  sense,  Include  the 
particular  thing  authorized  by  the  specific  direction,  the  general 
prohibition  clause  does  not  control  the  specific  authority.  The  par- 
ticular direction  is  to  be  construed  in  the  nature  of  an  exception. 

A.  T.  d  8.  F.  R.  Co.  v.  Haynes 576 

STATUTE  OF  LIMITATIONS-See  "Limitations." 
SUMMONS-See   "Judgment/'   1. 

T. 

TAXES  AND  TAXATION: 

1.  Tawation—Ewoeseive  Asaeesment— Injunction.  Where  one  seeks  to 
enjoin  the  collection  of  a  tax  on  the  ground  of  excessive  assess- 
ment, arising  from  the  action  of  a  board  of  equalization  In  Increas- 
ing the  valuation  of  the  property  over  the  returned  valuation, 
plaintiff  must  allege  that  his  property  was  returned  for  assess- 
ment at  Its  true  cash  value:  and  a  petition  for  injunction  which 
8imt)ly  states  that  the  property  was  returned  at  a  certain  value, 
and  that  such  valuation  was  rcasonnb'e  and  fair,  does  not  state 
a   cause    of   action,    and    will    be   held    bad    on   demurrer.    Martin 

V.  Clay 46 

2.  TasDea— Board  of  Bqualigation.  The  case  of  Wallace  v.  Sullen,  52  Pac. 
964.  6  Okla.  17,  and  cases  following  the  rule  therein  laid  down, 
are  decisive   of  the  same  proposition  involved  In  this  case.    Id 46 

S.  Taxation^Equalization— Basis.  Under  our  revenue  law,  a  county 
board  of  equalization,  as  a  basis  for  equalization,  may  take  the 
assessment  roll  of  any  township  or  townships  which  in  their 
Judgment  the  most  nearly  represents  a  true  cash  valuation,  and 
may  add  to  or  deduct  from  the  other  townships  such  per  cent, 
as  will  cause  them  to  conform  in  valuation  to  the  one  (or  more) 
adopted  as  a  basis,  and  such  method  Is  within  the  powers  of  the 
board  in  equalizing  the  assessment  rolls  of  the  several  townships. 
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TAXES  AND  TAXATION— Continued: 

notwithstanding  such  method  may  eitner  increase  or  aecrease 
the  agrsrregate  valuation  of  the  county,  as  shown  by  the  several 
township   returns.    Lee  v.   Mehew I8S 

4.  Boards  of  EqwiligaHoH— Limitation  of  Powers.  The  law  requires 
all  property  to  be  assessed  at  Its  true  cash  value,  and  the  board 
of  equalization,  in  exercisingr  its  powers  of  equalizlnsr  the  various 
assessment  rolls,  has  no  authority  to  increase  the  valuation  of 
the  property  of  any  Individual  in  excess  of  its  true  cash  value* 
and,  if  such  excessive  valuation  results  from  such  equalization, 
a  court  of  equity  will  enjoin  the  tax  levied  on  the  excess. 
(Bardrick  r.  Dillon,  7  Okla.  536.  54  Pac.  785.)    Id 133 

5.  Ta^ation^Personal  Property-  Statute  Relating  to.  Under  the  greneral 
revenue  !aw«  of  this  Territory  (St.  Okla.  1893,  ch.  70.)  only  such 
personal  property  as  was  situated  and  kept  In  some  county  of 
this  Territory  on  the  first  day  of  February  of  any  year  was  subject 
to  taxation  for  that  year.  The  provisions  of  the  act  of  March  8, 
1895  (Sess.  Laws  1895,  p.  229,)  only  apply  to  and  subject  to  taxation 
for  any  year  such  personal  property  as  shall  be  located  in  any 
county  of  the  Territory  after  the  1st  day  of  March  of  such  year, 
and  do  not  apply  to,  or  subject  to  taxat  on,  personal  property  so 
located  prior  to  the  1st  day  of  March.  Property  brought  into  the 
Territory  and  located  In  a  county  after  the  Ist  day  of  February, 
1887,  and  before  the  1st  day  of  March  of  that  year,  was  not  subject 
to  taxation:  and  taxes  sought  to  be  levied  thereon  under  authority 

of  the  act  of  March  8,  1895,  are  absolutely  void.    Godfrey  v,  WHght..  151 

e.  Ta^tion^Eofccssive  Valuation— Remedy.  Where  a  board  of  equaliza- 
tion. In  equalizing  valuations  for  taxation,  directs  an  increase  by 
a  certain  percentage  upon  the  valuation  of  all  the  property  In  a 
county,  and  such  Increase  raises  the  valuations  of  the  property  of 
individuals  beyond  its  actual  cash  value,  which  individuals  have  a 
right  of  action  to  enjoin  the  collection  of  the  tax  levied  upon  such 
excess  of  valuation;  but  a  county  clerk  cannot  set  up  such  right 
of  action  existing  in  such  Individuals  as  a  defense  to  a  proceeding 
In  mandamus  requiring  him  to  spread  upon  the  tax  rolls  of  the 
county  the  increase  of  valuations  as  ordered  by  the  board  of 
equalization.  Causes  of  action  and  of  defense  must  be  prosecuted 
by  the  real  parties  In  Interest,  and  a  county  clerk  cannot  set  up 
a  cause  of  action  or  defense  belonging  to  others  as  a  defense  to 
a  proceeding  In  mandamus,  requiring  him  to  perform  a  ministerial 
official  duty.    TerHtory  v.  Caffrey 1* 

7.  Taxation— Assessment— Sale  of  Lots-Void.  When.  Section  5618.  Statutes 
of  Oklahoma,  1893,  which  provides  that,  ''On  or  before  the  first 
Monday  of  May,  annually,  the  several  county  or  township 
assessors  shall  make  and  deliver  to  the  county  clerk  an  assessment 
roll  consisting  of  the  following  items,  to- wit:  A  list  of  all  taxable 
lands  in  such  county,  etc..    •    •    with  the  number  of  acres  in  each 

'      tract  set  opposite  the  same  In  the  column  provided  for  that  purpose 
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and  the  assessed  value  thereof  In  another  column,  with  the  columns 
of  acres  and  values  footed  up;  also  stating  the  numi>er  of  school 
and  road  districts  in  which  such  property  and  the  owners  thereof 
is  situated."  And  *'A  list  of  the  town  lots  in  eucn  town  or  city 
in  each  county,  in  like  numerical  order,  with  the  valuation  of  each 
lot  or  part  of  lot,  and  the  name  of  the  person  listingr  the  same 
opposite,  with  the  column  of  values  footed  up,"  etc.,  is  mandatory 
in  80  far  as  it  provides  for  the  listing  and  valuing  of  each  lot 
separately,  and  is  not  merely  directory;  and  where  three  lots, 
lying  contiguous  in  a  city  are  listed  separately  but  all  valued 
together,  such  listing  and  valuation  do  not  constitute  a  legal 
assessment  and  a  sale  of  such  lots,  under  such  an  assessment.  Is 
absolutely   void.    Frazier  v.   Prince 253 

^  Tax  Warrant— Tax  Deed— Void,  Whm.  It  is  the  duty  of  the  county 
clerk  to  attach  his  warrant  to  the  tax  list,  directing  the  treasurer 
to  collect  the  taxes  contained  therein,  cls  provided  by  sec.  5631,  of 
the  Statutes  of  Oklahoma.  1893;  and  a  sale  of  real  estate  by  the 
county  treasurer,  without  having  previously  received  the  warrant 
of  the  clerk  directing  the  collection  of  the  taxes  for  which  said 
real  estate  was  sold,  is  without  authority  of  law,  and  the  tax  deed 
for  such  real  estate  issued  to  the  purchaser  thereof,  by  the  treas- 
urer,   is    absolutely    void.    Id 253 

'9.  Taa  Warrant— When  Required— Void  Deed.  Section  5G21,  General  Statutes 
of  Oklahoma,  1893,  which  provides  that,  ''An  entry  Is  required  to  be 
made  upon  the  tax  list,  showing  what  it  Is  and  for  what  county 
and  year  it  Is,  and  the  county  clerk  shall  attach  to  the  lists  his 
warrant,  under  his  hand  and  official  seal.  In  general  terms  requir- 
ing the  treasurer  to  collect  the  taxes  therein  levied  according  to 
law,  and  no  informality  in  the  foregoing  requirements  shall  render 
any  proceedings  for  the  collection  of  taxes  Illegal."  And  that, 
"The  county  clerk  shall  take  the  receipt  of  the  county  treasurer 
on  delivering  to  him  the  tax  list  with  the  warrant  of  the  county 
clerk  attached,  and  such  list  shall  be  full  and  sufficient  authority 
for  the  collection,  by  the  treasurer,  of  all  taxes  therein  contained," 
Is  mandatory,  and  without  such  warrant  the  county  treasurer  has 
no  right  or  authority  to  sell  real  estate  for  the  non-payment  of 
taxes,  and  any  sale  made  by  the  county  treasurer,  upon  failure  \o 
pay  taxes  on  such  real  estate,  and  any  deed  Issued  by  him  In 
pursuance  of  such  sale.  In  the  absence  of  a  warrant  as  provided 
In  section  6631,  Is  absolutely  void.    Morrow  v.  Smith 267 

10.  fJrhool  Tax— Repeal  of  Statute— Injunction.  The  provisions  of  section 
5791.  Statutes  1893.  relating  to  publ'c  schorls,  and  authorizing  the 
board  of  county  commissioners  to  annually  levy  on  the  taxabH  prop- 
erty of  the  county  a  tax  not  to  exceed  1  per  cent,  for  a  county  tsfhool 
fund.  Is  not  repealed,  directly  or  by  implicat'on.  by  the  provisions 
of  the  art  amendatory  of  the  general  revenue  laws,  approved  March 
8.  1^95.  (Sess.  Laws  1896.  p.  210.)  and  the  making  of  such  levy  cannot 
be  enjoined.    A.  T.  d  8.  F,  B.  Co.  v.  Hayne* 57i 
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11.  TawaHon—Ewoestive  Levv-  Pleading— Injunction.  Under  section  6  of  the 
Organic  Act  of  the  Territory  of  Oklahoma,  property  must  be 
assessed  In  proportion  to  its  value,  and  all  taxes  based  upon  that 
part  of  a  valuation  which  Is  In  excess  of  the  true  cash  value  ^ 
property  Is  illegral,  and  Injunction  will  He  to  restrain  the  collection 
of  that  part  of  the  tax  -nhich  is  invalid:  and  a  petition  which 
alleges  that  plaintiff's  pro\>erty  was  assessed  at  Its  '*  full  cash 
value  ••  before  a  raise  of  75  per  cent,  by  the  territorial  board  of 
equalization  was  added  thei'eto  states  a  i?ood  cause  of  action, 
and  is  good  as  against  a  general  demurrer.  Cratimer  r.  Wiliiamson..  6S3- 
See   "Injunction,"   L 

TAX  DEED— See  "Taxes  and  Taxation,"  7,  8.  9. 

TRESPASS: 

Property— Posaeaaion— Trespass— Pleading.  One  may  maintadn  tres- 
pass for  injury  to  his  possession,  only  when  he  Is  In  the  actual 
possession  and  so  alleges,  or  where  he  Is  the  owner  of  the  fee,  and 
further  shows  by  his  petition  that  the  land  is  unoccupied,  and  the 
plaintiff  has  the  constructive  possession  thereof.  He  may  also 
maintain  an  action  In  the  nature  of  tre^^pass  on  the  case  where  he 
alleges  that  he  owns  the  legal  title,  and  further  sets  out  such  a 
state  of  facts  as  will  show  that  the  injury  is  an  injury  to  the  real 
estate.    Casey    v.     Mason 665- 

V. 

VERDICT: 

L  Felony— Presence  of  Accused— Record.  A  verdict  In  a  case  of  felony 
•  cannot  be  received  in  the  absence  of  the  defendant,  but,  once 
defendant's  presence  is  shown  at  a  session  of  court,  it  will  be 
presumed  that  he  continued  to  be  present  in  court  during  the  day. 
or  until  the  first  adjournment,  unless  the  contrary  is  made  to 
affirmatively  appear.  And  where  the  record  shows  that  the 
defendant  was  present  when  the  court  instructed  the  jury,  when 
arguments  were  made  by  counsel,  and  when  his  case  was  sub- 
mitted to  the  Jury,  and  the  jury  thereafter,  on  the  &»*ne  day. 
returned  their  verdict,  and  the  record  fails  to  show  any  adjourn- 
ment between  the  retiring  of  the  jury  and  the  returning  of  the 
verdict,  such  record  affirmatively  shows  the  presence  of  the 
defendant  whon  the  verdict  was  received.    Lawson  v.  Territory 1 

2.  Trial— Verdict— Judgment  Conclusive.  Where  a  question  of  fact  is 
submitted  to  the  jury,  and  there  is  competent  evidence  tending  to 
establish  such  fact,  the  verdict  of  the  jury  and  the  Judgment  of  the 
court   thereon   are   conclusive.    Everett   v.    Akins 18i 

S.  Terdict—Ettcessive-  Remittitur.  A  remittitur  entered  of  a  port'on  of 
the  verdict,  before  judgment,  resulting  from  the  admission  of 
incompetent  testimony  as  to  the  value  of  the  wheat,  cures  the 
error.       Everitt    v.    Akins IH 
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VERDICT— GONTINUBD  : 

4.  CimtractSMdenee—Terdiet.  In  this  case,  which  involved  divergr- 
ent  statements  of  an  oral  contract  for  the  borinsr  of  a  well,  testi- 
mony having  been  adduced  to  support  the  contention  of  the 
plaintiffs  and  the  defendant,  and  the  Jury  having:  found  for  the 
plaintiffs,  the  whole  case  has  been  examined;  and  adequate  testi- 
mony having  been  adduced  to  support  the  contention  of  the 
plaintiffs,  and  no  error  found  in  the  instructions,  the  verdict  will 

not  be  disturbed.    Boston  9.  Hewitt 4(0; 

See  "Practlcei,  Supreme  Court/'  28. 


VARIANCE-See  "Evidence,"  9. 

VENUE— See  "Practice,  Supreme  Court."  2,  8. 

VOID  JUDGMENT— See  "Judgrment."  8.  •5. 

w. 

WAIVER— See  ••Partnership."  6;  "Appeal/'  U. 
WITNESS— See  "Criminal  Law/'  B. 
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